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PREFACE. 


A  KNOWLEDGE  of  the  UDwritteii  or  common  law  is  principally  obtained  from  the 
decisions  of  courts  of  justice,  established  to  expound  and  declare  the  law  of  the 
land.  It  is  only  by  accurate  histories  of  these  decisions,  in  which  are  preserved 
the  principles  and  reasons  of  every  adjudication,  that  we  can  obtain  any  satisfac- 
tory or  authoritative  evidence  of  the  rules  and  maxims  by  which  our  conduct  is  to 
be  directecf,  in  the  various  relations  of  social  life,  and  in  the  infinitely  diversified 
transactions  of  civil  society.  The  necessity  of  such  histories  of  judicial  determi- 
nations was  very  early  felt,  and  their  utility  has  been  proved  by  long  experience,  in 
that  country  from  which  we  derive  so  large  a  portion  of  our  jurisprudence.  It  is 
now  more  than  five  hundred  years  since  Reports  were  first  published  in  England, 
and  the  numerous  volumes  in  which  they  are  contained  constitute  the  most 
instructive  part  of  the  lawyer's  library.  If  works  of  this  nature  have  been  found 
so  indispensable  in  that  country,  they  are  far  more  necessary  in  our  own,  where 
new  questions  every  day  arise,  in  the  decision  of  which,  English  adjudications 
cannot  always  afford  a  certain  guide. 

By  the  thirty-fiflh  section  of  the  constitution  of  this  state,  it  is  declared,  "  that 
such  parts  of  the  common  law  of  England,  and  of  the  statute  law  of  England  and 
Great  Britain,  and  of  the  acts  of  the  legislature  of  the  colony  of  New-York,  as 
together  formed  the  law  of  the  colony  on  the  19th  April,  1775,  should  be  and 
continue  the  law  of  this  state,  subject  to  such  alterations  and  provisions  as  the 
legislature  should,  from  time  to  time,  make,  concerning  the  same  *"  and  that  all 
such  parts  of  the  English  common  law  or  statutes,  as  related  to  a  church  estab- 
lishment, or  the  sovereignty  of  Cfreat  Britain  over  the  colony,  or  which  were 
repugnant  to  the  constitution,  should  be  abrogated.  The  decisions  of  English 
courts,  therefore,  since  the  period  fixed  by  the  constitution,  though  entided  to  the 
highest  respect,  are  no  longer  considered  as  authoritative  precedents.  Many 
parts,  too,  of  the  English  law,  which  were  found  inapplicable  to  our  situation,  as 
a  sovereign  and  independent  state,  or  incompatible  with  the  principles  of  the  form 
of  government  which  we  adopted,  have  been  altered  or  repealed,  by  different  acts 
of  the  legislature.     Though  the  English  Reports,  published  since  the  revolution. 
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will  continae  to  be  read  by  every  lawyer,  who  entertains  a  just  and  liberal  view 
of  hia  profession,  as  containing  the  opinions  of  judges  of  eminent  learning  and 
ability,  expounding  the  principles  of  that  excellent  system  of  jurisprudence  whick 
haK  been  adopted  as  the  basis  of  our  own,  yet  it  may  be  observed,  that  of  the 
numerous  questions  decided  in  Wtsiminster  HaB,  a  small  number  only  are  found 
applicable  to  cases  which  arise  here.  We  roust  look,  therefore,  to  our  own  courts 
for  those  precedents  which  have  the  binding  force  of  authority  and  law.  But  how 
are  their  decisions  to  be  known  T  Must  they  float  in  the  memories  of  those  by 
whom  they  are  pronounced,  and  the  law,  instead  of  being  a  fixed  and  uniform 
rule  of  action,  be  thus  subject  to  perpetual  fluctuation  and  change  ?  No  man 
doubts  of  the  propriety  or  necessity  of  publishing  the  acts  of  the  legislature.  As 
the  rights  and  interests  of  every  individual  may  be  equally  affected  by  the  decisions 
of  our  courts,  one  would  naturally  imagine,  that  it  would  be  equally  a  matter  of 
public  concern,  that  they  should  be  made  known  in  some  authentic  manner  to 
the  community. 

Though  the  want  of  reports  of  the  judicial  proceedings  of  our  courts  had  long 
been  felt  by  the  profession,  it  was  not  until  1803(a)  that  any  attempt  was  made  to 
give  them  to  the  world.  Considerations  of  public  benefit,  and  a  desire  to  assist 
the  laudable  efforts  of  an  individual,  induced  the  legislature,- in  1804,  to  pass  a 
law,  authorizing  the  Supreme  Court  to  appoint  a  Reporter,  to  whom  was  allowed 
a  moderate  salary ;  thus  sanctioning  an  undertaking,  the  continuance  and  success 
of  which  must  depend  on  legislative  support,  and  the  patronage  and  favor  of  • 
learned  and  liberal  profession,  for  whose  use  these  reports  are  particularly  in- 
tended. (5) 

To  record  truth  is  the  duty  of  every  historian;  and  there  is  no  species  of  history 
which  requires  a  more  rigid  performance  of  this  duty,  or  a  more  scrupulous 
accuracy,  than  that  which  professes  to  give  an  account  of  the  proceedings  of 
courts  of  justice.  Destitute  of  this  essential  quality.  Reports  would  serve  only  to 
mislead  and  perplex,  while  they  pretended  to  inform  and  instruct.  How  far  those 
now  offered  to  the  public  have  a  just  claim  to  the  character  of  correctness,  remains 
to  be  determined  by  those  from  whose  decision  there  is  no  appeal  It  may  be 
proper,  however,  before  a  definitive  opinion  is  formed,  to  mention  some  of  the 
advantages  that  have  been  possessed,  and  the  means  which  have  been  used,  to 
arrive  at  that  degree  of  accuracy,  which  can  alone  entitle  them  to  be  regarded  as 
authentic  evidences  of  the  law. 

(a)  The  Reports  of  Mr.  Caitut  commence  with  May  term,  1805,  and  end  wiih  November  term,  1805. 

(b)  Since  Ihe  first  edition  of  this  volume,  the  cases  decided  in  this  court  and  in  the  Court  of  Errors  from 
January  term,  1799,  to  January  term,  1803,  have  been  collected,  and  published  by  the  present  reporter,  so 
u  tr  complete  a  regular  series  of  reports  from  1799  to  the  present  time. 
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By  a  rule  of  practice  established  in  1799,  every  motion  is  brought  before  the 
court,  pursuant  to  a  notice  given  to  the  opposite  party.  If  the  motion  relates  to 
matters  of  practice,  it  is  supported  by  affidavits ;  if  it  is  to  set  aside  a  nonsuit  or 
verdict,  on  points  of  law,  casts  are  previously  prepared  and  settled  by  counsel, 
containing  all  the  facts  relied  upon  by  either  party,  copies  of  which,  with  the  • 
points  to  be  insisted  on  by  the  counsel,  are  delivered  to  the  judges.  From  those- 
papers,  by  the  liberality  of  the  counsel,  and  of  the  clerks  of  the  court,  I  have  been 
enabled,  at  my  leisure,  to  select  and  arrange  every  material  fact  in  each  cause. 
An  object  of  mo^e  importance  was  to  state  the  opinions  delivered  by  the  court 
exactly  as  they  were  pronounced.  By  the  kindness  of  the  judges,  who,  in  the 
most  flattering  and  obliging  manner,  have  communicated  to  me  their  written 
opinions  and  notes,  without  reserve,  I  have  been  relieved  from  all  solicitude  as  to 
the  due  performance  of  this  part  of  my  labors  Thus,  in  what  may  be  deemed  to 
be  most  essential  in  the  report  of  a  cause,  the  facts,  and  the  judgment  of  the  ! 

court,  I  have  not  only  been  saved  from  the  chance  of  misapprehension  and  error,  { 

but  have  been  enabled  to  attain  all  the  accuracy  that  could  be  desired  or  expected.  I 

In  stating  the  arguments  of  the  counsel,  in  those  causes  in  which  they  were  < 

deemed  important,  I  have  to  claim,  the  candor  and  indulgence  of  the  gentlemen 
by  whom  they  were  delivered,  for  any  errors  which  may  be  discovered.  Unused 
to  the  practice  of  short-hand  writing,  J  have  been  obliged  to  rely  on  a  quick  pen 
and  on  memory.  But  I  trust  that  no  material  argument  advanced,  or  authority 
cited,  has  been  omitted.  As  the  cases  of  each  term  are  prepared  and  published 
in  the  ensuing  vacation,  many  errors  and  inelegancies  of  expression  may  escape 
my  attention  at  the  moment,  which,  if  more  time  were  allowed  to  revise  and 
polish,  would  not  have  been  suffered  to  pass.  But  defects  of  this  nature  are  more 
than  compensated  by  the  advantages  of  a  speedy  publication.  I  shall  feel  obliged, 
however,  to  those  gentlemen  who  will  take  the  trouble  to  point  out  such  errors  as 
may  appear,  or  suggest  any  hints  by  which  the  future  volumes  of  this  work  may 
be  improved.  Without  bestowing  much  thought  on  the  best  possible  plan  for  a 
work  of  this  kind,  I  have  adopted  the  manner  of  the  most  approved  English 
Reporters,  because  it  was  familiar  to  every  lawyer,  and  possessed  the  authority  of 
experience  in  its  favor.(a) 


(a)  As  to  the  atUity  and  necessity  of  reports,  and  the  best  mode  of  reporting,  the  opinion  of  Lord  Bacon 
must  have  the  greatest  weigfaL  "  AnU  ammatjudicia  reddita  in  curiit  supremu  et  prineipalibuSf  aique 
caitsis  grcmiorUnUf  prasertim  dukiis,  quaeqve  aliquid  habent  difficultatia  aut  novitaiit,  diligenttr  et  cum 
fidt  excipiunto,    Judicia  enim  anchora  Ugum  stmt,  tit  leges  retpublicce. 

"  Modus  huftttmodi  judicia  excipiendi,  et  in  scripta  re/erendi,  toUs  esto.  Casus  pracise,  judicia  ifsa 
exacts  perscribUo  :  raOones  JtuHciorum,  quas  adduxertmtjtidices,  adjicito  :  easttum,  ad  exen^um  addtu> 
torunif  auctoritatem  ettm  casibus  prineipalibus  ne  commiseeto :  de  advoeatontm  perorationihus,  nisi  qtnd' 
piam  in  iis/uerit  admodum  exittm,  sUeto. 

"  Persona  ^m  hufusnu>di  Judicia  excipiant,  ex  advoeatis  maxime  doctis  sunio,  et  honorarium  literate  ex 
publico  excipiunto.  Judices  ipsi  ab  huftumodi  prcpscriptiombus  absttnento :  ne  forte  opimonibus  proprHs 
addieii.  et  auctoritate  propria  freti^  limiUs  re/erendarii  transcendant. 

"  Judicia  ilia .  in  ordine  et  serie  Utnporis,  digerito  ;  non  per  methodum  et  tiitUos.    Bunt  enim  «rrf ota  eftu 
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In  an  undertaking  which  admits  of  no  higher  claim  to  praise,  than  what  is 
founded  on  diligence  and  accuracy,  the  Reporter  must  remain  content  with  the 
hope,  that  his  labors  may  be  found  useful,  and  that  he  has  discharged  some  part 
of  that  duty  which  every  man,  according  to  Lord  Coke,  owes  to  his  profe88ion.(a) 


modi,  tanquam  ktMtariae,  aU  wamtuma  Ugum,    Aequt  tolum  acta,  ted  d  tempon  iptonm,  judid 
pntdenti  btcem  prcBhaU:*    (De  oa^.  SciaU.  lib.  8.  c.  iii.  Aphoris,  75, 74, 75, 76.    Bae.  Worlu,  vol.  7.  p- 

«6,457.) 

• 

(a)  See  6  Co.  Rep.  Pre/.  "  If  these,  or  any  other  of  my  works,  may,  m  any  sort,  (by  the  goodness  of 
Almighty  God,  who  hath  enabled  me  thereonto,)  tend  to  some  discharge  of  that  great  obligation  of  duty 
wherein  I  am  bound  to  my  profeniott,  I  shall  reap  some  fimts  of  the  tree  of  life."  The  same  sentiment  is 
expressed  by  Lord  JBaeon.  **  I  bold,''  says  be,  "  ercry  man  a  debtor  to  his  professions  ^^on  the  which, 
as  men  of  coarse  do  seek  to  receive  coantenance  and  profit,  so  ought  they  of  duty  to  endeavor  themseh'cs, 
by  way  of  amends,  to  be  a  help  and  ornament  thereonto.  This  is  performed,  in  some  degree,  by  die 
honest  and  liberal  practice  of  a  profesnon,  when  men  shall  cany  a  respect  not  to  descend  into  any  course 
that  is  coriiipt  and  unworthy  thereof,  and  preserve  themselves  free  from  the  abuses  wherewith  the  same 
profession  is  noted  to  be  infected;  but  much  more  is  this  performed,  if  a  man  be  able  lo  vuit  and  strengthen 
the  roots  and  foundation  of  the  science  itself  j  thereby  not  only  gradqg  it  in  repotaticn  and  dignity,  bol 
also  aaiplif^ng  it  in  profession  and  substance."    {Bac,  Work;  vol.  4.  p.  10.    Pre/,  to  Low  TracU  ) 
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CASES 

ARGUED  AND  DETKRMINED 

IV  THB 
OF  TBI 

STATE  OF  NEW-YORK, 

IN    FEBRUARY    TERM,    IN    THE    THIRTIETH     TEAR    OF    OUR 
INDEPENDENCE. 


D.  and  G.  Ludlow  against  Bowne  and  Eddy, 

THIS  was  an  action  on  a  policy  of  insurance  on  the  cargo  i 
of  the  ship  Sisters,  upon  a  voyage,  at  and  from  New- York  to  5S?ror*^TI 
Havre  de  Grace,  in  France.  The  cause  was  tried  before  Mr.  France,  war 
Justice  Livingston,  at  the  New-YorTc  circuit,  the  26th  June,  c^^:^^ 
1803,  when  a  verdict  was  found  for  the  plaintiffs,  as  for  a  total  The  wxxU  were 
loss,  for  the  sum  of  1,153  dollars,  subject  to  the  opinion  of  the  SS^Tln^S 
court,  on  the  following  case  :  Amencon  ves- 

On  the  28th  of  June,  1793,  (a)  the  defendants  underwrote  "^^l^^^Z 
the  policy  to  the  plaintiffs,  for  300  pounds,  at  3  1-2  per  cent,  merchants'  in 
premium ;  and  the  vessel  and  cargo  were  both  warranted  f^^'^J!^^ 
American  property.  The  Sisters,  with  the  cargo  insured,  sail-  between  them 
edfrom  New-YorTc,  on  the  19th  day  of  July,  1793,  and  was  cap-  ^^^^  Xh 
tured  during  her  voyage  by  a  ^British  cruiser,  and  afterwards  '  F  ^2 1 
condemned  in  the  British  Admiralty  Court,  as  French  property,  the  fonnerwere 
The  goods  insured  consisted  of  752  barrels  of  pot  and  pearl-  t®  ^^^^r  ^ 
ashes ;  302  barrels  of  which  which  were  consigned  to  M.  M.  ^^ery,^  for 
Francois  Povihain  and  Co.  and  the  residue  to  Messrs.  Morgan  ^*'*i^^^®'; 
and  obn,''merchants,  residing  at  Havre  de  Grace.  They  were  sper c«tf. com- 
purchased  by  the  plaintiffs  in  New-YorJc,  and  shipped  under  ™""S^*S'"*^ 
an  agreement  made  between  them  and  the  consignees,  the  ^  ri»k»y  e^ 
terms  of  which  are  contained  in  the  following  letter  from  one  F^^y  ">«>«<*- 
of  the  plaintiffs :  Sf  JU^Sk^^S 

^^  London,  May  11,  1792.      ^ej  "V*^ 

"  M.  Franpois  Poulhain,  'S^'t  w 

"  By  the  post  to-day,  I  received  yours  of  the  4th  instant^  SivS^^*  and 

(a)  The  trial  of  this  cause  had  been  delayed  for  want  of  proofi,  or  lome  other  amount  of  cawo 
reaaon,  on  the  part  of  the  plaintifis.  io  bills  on  Lci^ 
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ALBANY, 

Feb.  1806. 

n.  db  G.  Lud- 
low 

V. 

BowicK  and 
Eddt. 

dotty  goanui- 
tied  by  a  com- 
mercial boase  in 
London.  Dur- 
ing Um  voyage, 
the  goods  were 
eaptored  by  tbe 
Briiuh,  and 
condemned,  as 
fitnch  woptT' 
fv>— Ildd  tbat 
the  goods  re- 
mains the 
property  of  the 

their  delivery  in 
France  ;  and 
thai  the  war- 
ranty in  the 
policy  was  com- 
pliedwitb.  Such 
a  contract  is 
i^^  and  valid, 
*and  does  not 
change  the 
property,  so  as 
to    destroy   iu 

[•3] 

naOral  charac- 
ter, or  vitiate 
the  contract  of 


(•)JV*.F.Ji<Er»- 

Ate  Tor*  Flr^ 
mm  Im$.  Ot.  SO 
.Mm.  Jbp.  fll4 


directing  me  to  purchase  300  barrels  ashes,  and  some  oil,  on 
certain  conditions,  mentioned  to  Messrs.  MickaulL  That  we 
may  perfectly  understand  each  other,  they  were,  viz.  a  com- 
mission of  2  1-2  per  cent,  on  the  amount  of  invoice,  and  ar 
additional  commission  of  3  per  cent,  on  do.  for  the  war-risk 
It  is  not  understood  that  I  am  to  assume  the  %uual  sethrisk , 
but,  for  my  security,  I  ought  to  make  the  insurance,  in  ordet 
to  prove  the  property  mine,  in  case  of  capture ;  this  will  be 
2  1-2  per  cent.  I  must  pay  to  have  it  done ;  so  that  takine  on 
myself  all  risks,  and  delivering  you  the  goods  at  St.  VeMery^ 
save  that  of  the  freight,  which  you  must  pay,  you  must  allow 
me  8  per  cent,  on  the  amount  of  invoice ;  my  bills  are  to  be 
paid  60  days  after  the  vessel's  arrival  at  Si,  VaUtry^  in  London^ 
the  exchange  fixed  at  par,  say  100/.  sterling  for  177/.  15i.  Id. 
New- York  cuTTencj,  with  the  guaranty  of  Messrs.  TTielusson^ 
for  the  pajrment.  These  are  the  terms  mentioned  to  Messrs. 
Michault,  and  on  which  I  am  willing  to  execute  your  orders. 
You  will  please  to  send  to  Mons.  Blandel  a  copy  for  his  direc- 
tion. When  I  receive  your  answer,  I  will  write  to  my  house,, 
and  you  may  depend  on  my  attention,  and  the  ashes  shipped 
in  season.  «  D.  LUDLOW." 

At  the  time  of  the  shipment  of  the  ashes,  the  plaintiffs  pos- 
sessed funds  belonging  to  Morgan  and  iSbn,  which  were  after- 
wards remitted  to  them  ;  but  they  held  no  funds  of  M.  M.  F. 
Poulhain  and  Co.  The  amount  of  the  *goods  was  charged 
to  those  persons  respectively,  in  the  books  of  the  plaintiffs. 

It  was  admitted  that  the  war  commenced  between  Great 
Britain  and  France  on  the  1st  February,  1793. 

Two  questions  were  raised  for  the  consideration  of  the 
court*  1.  Who  was  the  legal  owner  of  the  goods  at  the  time 
of  their  shipment  and  capture  ?  2.  Was  the  contract,  made 
between  the  plaintiffs  and  the  merchants  in  France,  valid,  ac- 
cording to  the  law  of  nations  ?  or,  in  other  words,  was  the 
property  A/nerican,  within  the  true  meaning  of  the  warranty 
contained  in  the  policy  i 

This  cause  was  argued,  at  a  former  term,  by  Harison  and 
Jtloffmanj  for  the  plaintiffs,  and  Pendleton  and  nadcliff,  for  the 
defendants.  By  direction  of  the  court,  it  was  again  argued,  at 
the  last  term,  dv  the  same  counsel,  with  great  learning  and 
ability,  (b) 

The  jud|^s,  not  being  unanimous,  now  delivered  their  opin 
ions  seriatim. 

Tompkins,  J.  Two  questions  are  presented  by  this  case 
1.  Whether  the .  property  in  the  goods  insured,  and  shipped 

(b)  In  thia  and  aeTeral  other  causea,  anrued  at  the  last  tenn,  the  reporter 
nraat  cnvo  the  indulgence  of  the  eoansel  &t  the  omiaaion  of  their  argumenta. 
Not  expecting,  at  the  time,  to  report  the  caaea,  no  notea  were  taJten,  and  il 
woald  DO  doing  injustice  to  the  gentlemen  concerned,  to  giye  an  imperfect  ae* 
eouat  of  what  was  aaid  hj  them. 
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under  the  contract  stated,  belonged,  during  the  transportation,     ALBANY, 
to  the  plaintiffs,  or  to  the  consignees  at  St.  {^aHery.  K^I^i^^ 

2.  Whether  the  contract  be  valid,  according  tg  the  establish-  d.  &  G.  Lud- 
ed  principles  of  the  law  of  nations.  ^^w 

1.  The  goods  in  question  were  purchased  by  the  plaintif&    Bownkuki 
with  their  own  funds,  and  upon  their  own  credit,  and  it  is  not       Eddt 
controverted,  but  that  they  vested  in  the  plaintiffs,  on  the  de- 
livery to  them  by  the  persons  of  whom  they  were  purchased. 

There  was  no  privity  between  the  French  merchants  and  the 
original  vendors ;  nor  could  the  former  be  responsible  to  the 
latter  for  the  price  agreed  to  be  paid  for  them.  That  this 
property  was  not  divested  by  the  subsequent  delivery  of  the 
goods  to  the  captain  *will  be  evident,  if  we  attend  to  the  terms  [  *  4  ] 

of  the  contract  under  which  they  were  shipped.  The  goods, 
after  their  arrival  at  the  port  of  destination,  were  not  at  all 
events,  to  go  into  the  possession  of  the  consignees.  The 
French  merchants  were  not  entitled  to  receive  the  goods,  until 
they  had  performed  the  precedent  conditions,  as  to  the  pay- 
ment stipulated  in  the  agreement  If  they  had  never  arrived 
at  &.  Vallery,  the  Messrs.  Ijudlow  could  not  have  resorted  to 
the  French  merchants,  according  to  the  terms  of  this  contract, 
f6r  the  stipulated  price ;  on  the  other  hand,  had  the  latter  fail- 
•  ed  to  perform  the  conditions  on  which  the  goods  were  to  be 
delivered,  tliey  never  could  have  compelled  the  plaintiffs  to 
deliver  them.  Had  a  loss  happened  by  the  perils  of  the  sea, 
and  the  insurers  become  insolvent;  had  the  goods  been  de- 
stroyed by  accident  in  the  warehouse  before  they  were  laden  ; 
had  the  consignees  refused  to  p^y  freight ;  had  the  failure  of 
Messrs.  Thelusson  and  Co.  put  it  out  of  the  power  of  the  con- 
signees to  obtain  the  stipulated  security ;  or  had  the  vessel,  by 
stress  of  weather,  been  driven  into  a  different  port,  and  there 
terminated  her  voyage,  the  cargo  would  have  continued  in  the 
plaintiffs,  and  the  loss  or  profit,  in  either  event,  would  have 
remained  to  them.  Indeed  it  seemed  to  be  conceded  by  one 
of  the  defendants'  counsel,  on  the  argument,  that  the  legal 
ownership  of  the  goods  was  in  the  plamtiffs ;  and  the  ground 
of.  defence  was  confined  to  the  objection,  that  this  contract 
was  a  mere  cover,  and  fraudulent  and  void,  as  it  respected 
belligerents.  ^ 

Fraud  ought  not  to  be  presumed ;  and,  unless  the  agreement 
itself  purports  finud,  or  is  one  forbidden  by  the  acknowledged 
principles  of  the  law  of  nations,  the  plaintiffs  in  this  case  ought 
to  recover. 

2.  It  cannot  be  denied  that  a  neutral  may,  without  contra- 
vening any  established  principle  of  the  law  of  nations,  carry 
on  commerce  with  either  of  the  belligerent  parties,  in  the 
same  manner  and  to  the  same  extent,  as  in  time  of  peace,  ex- 
cept in  articles  contraband  of  war,  or  to  a  blockaded  port 
The  decisions  in  the  Court  of  Admiralty  in  England,  so  much 
relied  on  by  the  defendants,  have  not  proceeded  on  the  notion 
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that  a  neutral  cannot^  jl^^an^e  fteSo,  contract  to  sell  ^*and  con 
sign  his  own  goods  to  a  belligerent,  for  a  stipulated  profit,  to 
be  paid  on  delivery.  The  determinations  which  have  been 
made  on  conlracts,  somewhat  similar  to  the  present,  are  sup- 
ported hy  a  rule  of  evidence  peculiar  to  those  courts  ;  a  pre- 
sumptio  juris  et  dtjurt^  by  which  such  contracts  are  determin- 
ed to  be  fraudulent  and  collusive,  and  made  (or  the  purpose 
of  covering  the  property  of  an  enemy.  They  have  considered 
the  capture  as  equivalent  to  a  delivery  to  the  belligerent  to 
whom  it  is  consigned,  and  to  whom  it  is  thus  presumed  to  be 
long.  Without  arraigning  those  decisions,  it  is  sufficient,  in 
the  present  case,  to  say,  that  such  an  arbitrary  rule  of  evidence 
is  not  to  be  resorted  to  here,  and  that  the  contract  in  question 
does  not  afford  that  presumption  ;  on  the  contrary,  its  provis- 
ions are  of  a  nature  to  exclude  every  reasonable  inference  of 
fraud,  and  to  evince  the  neutrality  of  the  property.  The 
checks  interposed,  which  might  prevent  its  ultimate  delivery 
to  the  consignees  at  St,  Vallery ;  the  security  to  be  given, 
and  the  conditions  to  be  performed,  in  order  to  entitle  the 
latter  to  receive  the  goods,  and  the  assumption  of  all  risks  by 
the  consignors,  until  the  delivery  of  the  property,  are  satis- 
factorv  evidence,  to  my  mind,  that  the  contract  was  bonafidt; 
and  that,  in  the  contemplation  of  the  parties,  the  ownership 
and  control  of  the  property  was  to  continue  in  the  plaintiffs, 
who  retained  the  right  wholly  to  refuse  the  delivery  of  the 
goods  in  case  the  consignees  should  fail  to  perform  the  condi- 
tions previously  stipulated.  For  these  reasons,  I  am  of  opin- 
ion, that  the  plaintiffs  have  complied  with  their  warranty,  and 
that  they  ought  to  recover  the  amount  insured  by  the  de- 
fendants. 

Spencer,  J.  By  the  contract  entered  into  between  the 
plaintifis  and  the  French  merchants,  the  property  in  the  ashes, 
insured  and  warranted  to  be  American,  remained  in  the  plain- 
tiffs, until  its  delivery  to  the  French  houses  at  St  Vallery. 
The  delivery  could  not  be  insisted  on,  until  bills  for  the  amount 
on  London,  payable  in  sixty  days  after  the  arrival  of  the  goods 
at  St.  FaH«iy,  with  the  guaranty  of  the  Messrs.  Thelusson,  had 
been  furnished  by  the  consignees  to  the  plaintiffs. 

The  goods  having  been  captured  and  condemned,  on  *their 
way  to  St,  Vallery^  there  can  be  no  pretence  to  say,  that  the 
property,  at  the  time  of  capture,  did  not  exclusively  belong  to 
the  plaintiffs.  The  defendants'  counsel  did  not  controvert  the 
proposition,  that  by  the  rules  of  law,  as  between  the  plaintiffs 
and  the  French  merchants,  the  property  never  had  been  trans- 
ferred from  the  plaintiffs.  But  it  was  insisted,  that  there  was 
an  equitable  interest,  by  virtue  of  the  contract,  vested  in  the 
consignees,  which,  fi-om  a  state  of  war  between  France  and 
England,  justly  exposed  the  property  to  capture,  and  that,  by 
the  law  of  nations,  property  so  circumstanced  was  liable  to 
14 
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capture  and  condemnation,  on  the  ground  of  its  being  fraudu-  albanf, 
iently  covered  with  an  intent  to  evade  capture,  and  to  supply  ^^'  *^^- 
a  belligerent.    These  two  propositions  remain  to  be  examined. 

1.  It  is  difficult  to  perceive  in  what  manner  the  French 
merchants  had  acquired  a  vested  equitable  interest  in  these 
goods.  The  contract  was,  in  its  nature,  executory ;  and  no 
part  of  the  price  had  been  paid ;  they  had  an  expectation  of 
receiving  them,  but,  on  no  legal  principles^  were  they  clothed 
with  the  rights  of  a  cestuy  me  trust  It  has  been  fancifully 
said,  that  because  the  goods  were  consigned  to  them,  the 
capture  by  the  English  is  to  be  deemed  a  delivery  to  the  con- 
signees. In  the  view  of  a  court  of  admiralty^  this  may  be  so ; 
but,  most  certainly,  if  the  Frmchmtn  were  amenable  to  our 
own  laws,  the  plaintiffs  could  never  recover  of  them  the  price 
of  the  goods,  under  that  notion.  Nothing  but  an  actual  de- 
livery, or  offer  to  deliver,  Would  render  them  responsible  upon 
the  contract. 

2.  The  goods  in  question,  not  being  contraband,  within  the 
utmost  latitude  to  which,  that  list  has  been  swelled,  were  a 
lawful  sul»ect  of  commercial  adventure  by  a  neutral  in  time 
of  war.  The  warranty  that  it  was  neutral  has  been  verified. 
This  warranty  cannot  be  extended  so  far,  as  that  the  property 
shall  be  regarded  neutral  by  belligerents,  but  only  that  it  is 
truly  so,  according  to  the  code  of  the  law  of  nations. 

The  cases  decided  by  Sir  WilUam  Scott^  do  not  bear  an  an- 
alogy to  the  present.  In  this,  the  property  was  not  absolutely 
to  vest  in  the  French  houses,  on  its  arrival  at  St.  VaUery; 
certain  acts  were  to  be  done  on  their  part,  as  conditions  *pre-  [  *  ''^  J 

cedent,  as  the  drawing  of  the  bills  on  LondoUj  with  a  guaran- 
ty, for  the  amount  of  the  cargo.  These  actewere  contingent, 
and  might  never  be  perform^. 

It  appears  to  me  that  the  English  courts  of  admiralty,  on 
questions  bearing  a  resemblance  to  the  present,  are  governed 
more  by  ideas  of  political  expediency,  and  of  the  necessity  of 
destroying  any  commerce  with  their  enemy,  than  by  the  law 
of  nations.  The  High  Court  of  Admiralty  in  England^  proba- 
bly, regarded  this  shipment  as  a  fraud  on  belligerents,  in  at- 
tempting to  evade  capture  and  oondemnaition ;  but  I  do  not 
feel  myself  bound  by  their  precedents,  nor  required  to  justify 
their  solicitade  to  condemn,  from  motives  of  policy. 

By  the  law  of  nations,  a  neutral  has  a  right,  with  the 
exceptions  of  contraband  goods,  and  going  to  a  blockaded  port, 
to  supply  the  belligerents.  This  right,  enforced  by  consider- 
ations of  j  jstice,  as  it  regards  neutrals,  is  not  to  be  frittered 
away,  by  Inquiring  whether  a  belligerent  has,  bjr  one  mode  of 
supply,  or  another,  a  prospect  of  greater  mereantite  advantage. 
The  true  inquiry  is,  Is  the  property  of  a  muniment  of  war 
within  the  list  of  contraband,  and  does  it  belong  to  an  enemy, 
or  a  friend  ?  Thinking,  as  I  do,  that  the  warranty  in  this  case 
has  been  fulfilled,  and  that,  at  the  time  of  the  capture,  the 
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goods  belonged  to  the  plaintiffs,  I  must  say,  that  they  are  en- 
titled to  judgment. 

Thompson,  J.  The  questions  presented  by  this  case  are,  1st. 
In  whom  must  the  right  of  property  in  the  shipment  be  deem- 
ed vested. at  the  time  of  capture?  2d.  As  to  the  legality  of 
the  contract  made  between  the  plaintiffs  and  the  French  mer- 
chants. 

1.  The  subject  insured  consisted  of  pot  and  pearl-ashes, 
warranted  American  property.  The  shipment  was  made  undei 
an  agreement,  and  upon  the  terms  stated  in  the  letter  of  Dan- 
iel Ludlow  J  of  the  11th  of  May^  1792,  contained  in  the  case, 
and  to  which  we  must  resort,  in  order  to  ascertain  the  rights 
of  contracting  parties ;  and  in  doing  this,  tlie  contract  must  be 
construed,  without  reference  either  to  a  state  of  peace  or  war ; 
that  point  will  come  under  consideration  in  the  examination  of 
its  legality. 

^According  to  my  understanding  of  the  agreement,  without 
entering  into  a  minute  detail  of  its  several  parts,  the  fair  and  ob- 
vious import  of  it  is,  that  the  plaintiffs  stipulate  to  take  all  risks, 
of  every  description  whatever,  upon  themselves,  and  to  deliver 
to  certain  French  merchants,  at  St,  Vallery,  in  France^  a  quan- 
tity of  goods,  upon  certain  conditions  to  be  perfomoied  on  their 
part.  These  conditions  were,  that  they  should  pay  the  plain- 
tiffs the  amount  of  the  invoice  price,  with  the  addition  of  &  per 
cent,  on  such  amount,  the  payment  to  be  made  in  Lonaon^ 
sixty  days  after  the  vessel's  arrival  at  St.  Vallery,  and  the  guar- 
antee of  Messrs.  Thelusson  to  be  given  for  such  payment,  the 
French  merchants  also  paying  the  freight.  Though  the  case 
states  generally,  that  the  cargo  was  consigned  to  the  French 
merchants  ;  yet  it  is  to  be  observed,  that  the  contract  contains 
no  stipulation,  that  they  were  to  be  the  consignees.  This  con- 
signment must,  therefore,  be  open  to  explanation,  whether 
made  to  them  on  their  own  account  and  risk,  or  on  account 
and  risk  of  the  consignors.  Here  then  arises  the  question. 
Where  a  shipment  is  made,  under  such  circumstances,  in  whom 
must  the  property  be  deemed  vested,  until  its  arrival  ?  I  think, 
clearly  in  the  plaintiffs.  I  cannot  consider  the  plaintiffs  as 
acting  in  the  character  of  mere  agents.  Part  of  the  allowance 
to  be  made  to  them  is,  to  be  sure,  classed  under  the  denomi- 
nation of  commissions,  which,  in  mercantile  language,  may  gen- 
erally be  considered  as  a  compensation  for  the  services  of 
agents  or  factors ;  yet  this  circumstance,  of  itself,  is  not  suffi- 
cient to  restrict  them  to  that  character,  when,  from  the  general 
scope  and  nature  of  the  transaction,  they  are  represented  as 
principals.  The  plaintiffs,  having  funds  in  their  hands  belong- 
ing to  one  of  the  French  houses,  could  not,  in  any  manner, 
qualify  their  character.  These  funds  were  not  to  be  applied 
to  the  purchase  of,  or  as  payment  for,  this  cargo.  By  the  con- 
tract, payment  was  to  bo  made  in  London :  besides,  these  funds 
16 
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have  since  been  remitted ;  at  what  particular  time,  however,     ALBANY, 
does  not  appear.     The  plaintiflfs,  then,  must  be  viewed  in  the  ^^^|J^!3!12^^ 
capacity  of  vendors,  making  a  contract  with  respect  to  this  d.  &  G.  Lud- 
shipment,  which  was  to  be  consummated  in  France ;  and  the         ^^'^ 
most  that  can  be  said  *is,  that  they  had  secured  a  market  on    bowwe  and 
its  arrival  there.     The  argument  most  urged,  on  the  part  of        ^ddt. 
the  underwriters,  is,  that  this  cargo  went  consigned  to  the  [*®] 

French  merchants,  which,  it  is  said,  vested  in  them  the  right  of 
property.  I  do  not  think  it  necessary  to  controvert  the  general 
proposition,  that  when  goods  are  shipped- on  account  of,  and 
consigned  to  a  foreign  merchant,  the  property  shall^  prima  facie^ 
be  deemed  vested  in  the  consignee,  subject  to  the  right  of 
stopping  in  transitu,  in  case  of  insolvency.  In  such  cases,  prob- 
ably, the  master  of  llie  ship  ought  to  be  considered  as  the  agent 
of  the  consignee,  and  a  delivery  to  the  former  as  equivalent  to 
a  delivery  to  the  latter ;  neither  can  it  be  denied  that  where 
tlie  consignment  is  for  account  of  the  consignor,  the  property 
remains  vested  in  him,  and  he  is  deemed  the  legal  owner. 
{Evans  v.  MarteU,  12  Mod,  156.)  The  consignment  is  always 
subject  to  be  controlled  and  explained,  according  to  the  under- 
standing and  evident  intention  of  the  parties.  {Hwbertv.  Carter, 
I  Tenn  Rep.  748.)  So  that,  admitting  it  to  have  been  general  to 
the  French  merchants,  if  it  be  manifest  that  it  was  not  the  in- 
tention of  the  parties  to  vest  in  the  consignees  the  right  of 
property,  such  must  be  considered  as  the  legal  operation  of  the 
consignment.  That  it  was  the  intention  of  the  parties  that 
the  property  should  remain  vested  in  the  plaintiffs,  cannot,  it 
appears  to  me,  admit  of  a  doubt ;  otherwise,  the  consignment 
is  at  war  with  the  contract  and  the  whole  tenor  of  the  trans 
action. 

Whatever  may  be  the  general  rules  of  law,  and  the  ordina 
ry  course  of  commerce  applicable  to  any  given  class  of  cases, 
there  can  be  no  doubt  that  these  general  rules  may  be  varied 
and  modified,  by  special  agreement.  (3  P.  Wins.  186.  Godfrey 
V.  Furzo,  1  Term  Rep.  748.)  This  was  admitted  in  its  fullest  ex- 
tent, by  Sir  William  Scott,  m  the  case  of  the  packet  De  BiJhoa. 
(2  Rob.  Rep.  133.)  The  vesting  of  property,  says  Lord  Maiis- 
field,  may  differ,  according  to  the  circumstances  of  cases. 
{Davis  and  another  v.  James,  5  Burr.  2680.)  The  general  rule 
of  law  is,  that,  as  between  vendor  and  vendee,  the  property  is 
not  altered  until  the  delivery  of  the  goods.  (S7iee  aiid  others  v. 
Prescotl  and  others,  1  Atlc.  245.  Mason  v.  LicJcbarrow,  1  Hen, 
Bl  Rep.  35.  Ellis  v.  Hunt,  3  Terjti  Rep.  469.)  A.distinction 
is,  sometimes,  made  between  an  actual  delivery  to  the  vendee 
himself,  and  a  constructive  delivery  to  some  intermediate  per- 
son. In  the  latter  case,  when  the  *20ods  are  at  the  risk  of^the  [  *  H  ] 
vendee,  it  is  equivalent  to  an  actual  delivery.  (3  Term  Rep. 
469.)  Every  legal  contract  may,  however,  be  modified  accord- 
ing to  the  will  of  the  contracting  parties ;  and,  when  special, 
it  IS  to  that  we  must  look,  in  order  to  ascertain  their  rignts.  It 
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cannot,  I  think,  be  denied  that,  in  the  present  case,  it  was  ob- 
viously the  intention  of  the  parties,  that  the  entire  dominion 
and  control  over  this  property  should  remain  in  the  plaintiffs 
until  its  arrival  in  France.  The  insurance  was  to  be  made  by 
them,  and  for  their  own  benefit.  The  property  was,  by  the 
terms  of  the  contract,  expressly  at  their  risk.  If  lost,  the  loss 
would  have  &llen  on  them  ;  or  if  the  underwriters  had  become 
insolvent,  the  loss  would  have  been  theirs.  And  Sir  fVilliam 
Scott  observes  that  this  is  the  true  criterion  of  property  :  He  is 
to  be  deemed  the  proprietor,  on  whom  the  loss  would  fall,  in 
case  of  accident  (2  Rob.  Adm.  Rep.  135.)  This  is  certainly 
a  just  and  rational  criterion,  between  the  vendor  and  vendee  ; 
tKe  former  is  presumed  to  get  a  compensation  for  the  risk,  and 
the  loss  is,  therefore,  to  be  borne  by  him. 

The  guaranty  of  Messrs.  Thelussony  for  the  pajrment  of  the 
plaintiff'  bills  in  LondoUj  may  be  considered  as  a  condition 
precedent ;  and  if  so,  the  Messrs.  Ludlow  would  have  had  a 
right  to  demand  such  guaranty,  before  the  French  merchants 
could  have  claimed  a  delivery  of  the  property.  The  plaintiffs 
appear  to  have  studiously  guarded  the  contract,  so  as  to  retain 
the  control  over  the  shipment,  un^il  they  should  be  secured  in 
the  payment  for  it  For  this  purpose  they  assumed  all  risks  of 
every  description,  until  its  arrival  in  France.  There  was  the 
place  designated  for  the  consummation  of  the  contract.  The 
master  of  the  vessel  must  have  been  their  agent,  and  the  bills 
of  lading  given  on  their  account  and  risk,  in  order  to  retain 
the  security ;  that  beins  one  of  the  principal  ingredients  in  the 
contract.  That  the  French  merchants  stipulated  to  pay  the 
freight,  cannot  be  material,  according  to  the  opinion  of  Sir 
fViuiam  Scott,  in  the  case  of  the  packet  De  Bikoa ;  and,  in- 
deed, he  admits  in  that  case,  that  a  contract  like  the  present, 
in  time  of  peace,  would  be  legal,  and  the  right  of  property  re- 
main vested  in  the  vendor.  The  parties  have  a  right  to  stipu- 
late, that  the  whole  risk  should  fall  on  the  consignor,  *until  the 
goods  come  into  possession  of  the  consignee,  or  they  may  di- 
vide the  risk  as  they  please.  Thus  far  I  have  considered  this 
transaction  as  between  vendor  and  vendee,  without  any  reference 
to  the  rights  of  third  persons ;  and,  I  think,  I  am  warranted 
in  concluding,  that,  as  between  them,  the  property  must,  at  the 
time  of  the  capture,  be  deemed  to  have  vested  in  the  plain- 
tiffs. If  so,  their  warranty  has  not  been  broken,  unless  the  con- 
tract, under  which  the  shipment  was  made,  was  illegal  and  void. 

2.  The  second  question  then  arises,  as  to  the  legality  of  the 
contract.  The  warranty  that  the  property  was  American^  means 
that  it  was  so  by  the  law  of  nations.  This  was  so  determined 
in  the  case  of  Duguet  v.  Rhinelander.  (a) 

If  I  am  correct  in  the  conclusions  above  drawn,  that  a  con 
tract  like  the  present  would,  according  to  the  law  of  nation^ 
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be  legal  in  time  of  peace,  and  that,  according  to  established     ALBANY, 
principles  of  law,  the  property  would  be  deemed  vested  in  the     ^*^'  ^^^* 
plaintiiTs,  until  an  actual  delivery  in  France^  I  cannot  suppose 
that  a  state  of  war  would  change  or  vary  the  rules.     I  find  no 
such  principles  recognized  in  the  law  of  nations.     The  general   bowke  aa^ 
rule  is,  that  neutrals  have  a  right  to  carry  on  commerce  with       ^^^^ 
the  belligerent,  the  same  in  war  as  in  peace,  except  in  contra- 
band goods,  and  to  blockaded  ports.    Contracts,  like  the  pres- 
ent, have  unquestionably  been  considered,  by  Sir  William  Scott^ 
in  the  British  admiralty  courts,  as  illegal ;  and  were  the  rules 
there  adopted  to  govern  the  case  before  us,  we  should  be  bound 
to  pronounce  that  there  had  been  a  breach  of  the  warranty. 
The  warranty,  however,  is  not  to  be  tried  by  those  rules,  unless 
they  are  sanctioned  by  the  law  of  nations. 

That  courts  of  admiralty  are,  sometimes,  governed  by  spe- 
cial instructions,  which  are  not  in  perfect  conformity  with  the 
general  law  of  nations,  cannot  be  denied.  The  rights  of  neu- 
trals, as  well  as  those  of  belligerents,  are  to  be  regarded  and 
protected.  And  it  is  not  enough  for  the  belligerent  to  say  to 
the  neutral,  that  because  my  right  of  capture  is  taken  away, 
your  trade  is  illegal.  It  is,  undoubtedly,  the  interest  of  belli- 
gerents to  consider  all  property  bound  to  an  enemy's  country, 
as  belonging  to  an  enemy,  and  of  course,  exposed  to  capture 
and  condemnation ;  *but  they  have  no  right;  in  order  to  effect 
this,  to  establish  arbitrary  rules  of  property;  one  encroach-  [*12] 
ment  leads  to,  and  forms  a  precedent  for,  another,  and  if 
yielded  to  it  is  difficult  to  say  where  they  will  end. 

There  can  be  no  doubt  that  the  plaintiffs  would  have  had  a 
right  to  ship  the  cargo  in  question,  not  having  made  a  contract 
for  its  sale,  on  its  arrival  in  France.  It  was  not  contraband, 
nor  bound  to  a  blockaded  port.  What  have  they  done,  then, 
by  this  contract  i*  Nothing  more  than  to  secure  a  market,  on 
its  arrival  in  France.  What  injury  is  done  to  belligerents  ?  It 
is  said,  that  their  right  of  capture  is  taken  away ;  and  so  it 
would  have  beien,  had  the  shipment  been  made,  and  no  con- 
tract previously  entered  into.  If  abridging  the  chance  of  cap- 
ture be  sufficient  to  jender  commerce  illegal,  all  trade  by  neu- 
trals would  be  so.  Sir  William  Scott  gives  us  no  authority  to 
show  that  a  contract,  like  the  one  before  us,  is  illegal,  accord- 
ing to  the  law  of  nations.  For  aught  that  appears  to  the  con- 
trary, the  principle  originated  with  him,  or  grew  out  of  the 
special  instructions  of  his  government.  He,  however,  says 
only  that  it  is  a  rule  of  the  prize  courts,  that  the  property  go- 
ing to  be  delivered  in  the  enemy's  country,  and  under  a  con- 
tract to  become  the  property  of  the  enemy  immediately  on  ar- 
rival, if  taken,  in  transitu,  is  to  be  considered  as  enemy's  prop- 
erty. (3  JR06. 302.  The  Atlas,cBse  of  the  Sally,  Griffiths,  note.) 

If,  by  a  rule  of  prize,  courts,  he  means  only  a  rule  of  evi- 
dence, by  which  to  ascertain  the  real  owner,  or  that  a  cargo 
taken  under  such  circumstances  shall,  prima  facie,  be  consider- 
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ed  enemy's  property,  the  rale,  perhaps,  may  not  be  so  excep 
tionable.  But  I  cannot  give  my  assent  to  it  as  a  rule  control- 
ling the  right  of  property.  Property  is,  unquestionably,  fre- 
quently transported  under  covered  contracts,  and,  in  this  way, 
fraud  is  practised  upon  belligerents.  It  is  not,  therefore,  mat- 
ter of  surprise  that  their  suspicions  should  be  excited.  But  it 
is  no  just  reasoning  to  say,  that  because  a  transaction  may  be 
fraudulent,  it  is  fraudulent.  Every  case  must  stand  on  its  own 
merits ;  and  I  see  nothing  in  the  one  before  us,  to  warrant 
the  conclusion,  that  this  was  a  fraudulent,  or  covered  transac- 
tion, or  that  the  contract  does  not  represent  the  truth,  with  re- 
spect to  the  ownership  *of  the  property ;  if  so,  and  this  be  a 
legal  contract,  as  I  have  endeavored  to  show,  I  am  at  a  loss  to 
discover  the  grounds  for  saying  there  has  been  a  breach  of  the 
warranty. 

Fraud  would,  no  doubt,  vitiate  the  contract ;  and  could  I  le- 
gally intend,  from  the  facts  stated  in  the  case,  that  this  was  a 
speculation  tainted  with  that  malady,  that  the  property  had 
ever  legally  vested  in  the  French  merchants,  and  that  tlie  con- 
tract was  a  mere  cloak,  for  the  purpose  of  deceiving  bellige- 
rents, I  should,  most  certainly,  withhold  from  it  my  sanction. 
If  such  had  been  the  intention  of  the  parties,  why  enter  into  a 
contract,  which,  upon  the  face  of  it,  might  have  the  least  ap- 
pearance of  unfairness  ?  If  the  contract  does  not  represent 
the  real  truth  of  the  transaction  between  them,  security  for 
their  respective  rights  must  depend  on  some  private  and  confi- 
dential understanding;  in  which  case  the  present  contract 
would  be  idle  and  nugatory.  If  fraud  is  to  be  imputed  to  the 
parties,  it  must  be  an  inference  of  law,  arising  from  the  con- 
tract; for  nothing,  dehors  the  agreement,  is  shown,  in  the  least 
tending  to  such  a  conclusion,  except  that  it  was  made  during 
hostilities  between  France  and  England;  and  this  docs  not 
appear  to  me  sufficient  to  warrant  the  inference. 

I  see  no  impropriety  in  a  French  merchant's  saying  to  an 
American  merchant,  If  you  will  send  your  goods  to  France^  I 
will  purchase  them  of  you,  or  to  agree  beforehand  on  a  stipu- 
lated price,  to  be  paid  on  their  delivery  in  that  country.  The 
French  merchant  may  not  choose  to  run  the  risk  of  transporta- 
tion, which  the  American  merchant,  for  the  sake  of  the  profits 
arising  out  of  the  contract,  may  be  willing  to  assume.  I  know 
of  no  law,  nor  any  principle  of  reason  or  justice,  that  will  de- 
prive him  of  this  privilege,  provided  the  property  continue, 
really,  and  bona  Jiae,  the  property  of  the  American  merchant, 
until  its  delivery  in  France.  According  to  my  understanding 
of  the  case,  then,  its  whole  merits  depend  on  the  question.  In 
whom  was  the  property  vested  at  the  time  of  capture  ?  And 
in  whatever  point  of  light  I  view  it,  I  cannot  resist  the  conclu 
sion  that  it  was  in  the  plaintifis. 

My  opinion,  therefore,  is,  that  they  are  entitled  to  judgment 
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*Kent.  Ch.  J.  There  is  no  dispute,  between  the  parties  in  Albany, 
tills  cause,  as  to  the  neutrality  of  the  vessel.  The  aiBdavit  of  ,^^^322^ 
John  JacktoUy  which  was  agreed  to  be  received  as  part  of  the 
case,  sufficiently  establishes  that  she  was  American  property. 
The  great  point  is  respecting  the  neutrality  of  the  cargo.  The 
question  is,  Who  were  the  legal  owners  of  the  goods,  after  their 
shipment  and  consignment  to  the  merchants  at  Havre,  the 
plaintiffs  or  their  consignees  ?  The  plaintiffs  are  directed  by  a 
jEVench  house,  to  purchase  and  transmit  to  them  certain  goods. 
They  make  the  purchase,  charge  their  commission  for  exe* 
cuting  the  order,  and  ship  the  poods,  under  a  consignment  to 
tlie  French  house.  The  freight,  or  expense  of  transmission 
was  to  be  borne  by  the  consignees,  and  the  risks  attending 
the  transportation  depended  upon  a  special  and  peculiar  agree- 
ment between  the  parties.  This  agreement  deserves  particular 
attention,  as  the  merits  of  the  cause  will  turn  upon  its  construc- 
tion, and  legal  operation.  It  is  rather  deficient  in  precision, 
but  as  I  understand  it,  the  plaintiffs'  expressly  declare,  that 
they  were  not  to  assume  the  usual  sea-risks ;  but  that  they  ou^ht 
to  make  the  insurance,  in  order  to  prove  the  property  theirs, 
in  case  of  capture ;  and  that  they  would  have  to  pay  2  l-^per 
cent,  for  that  insurance,  and,  consequently,  they  charge  tnat 
advance  to  their,  correspondents.  But  they  are  to  have  a  com- 
mission  for  the  war-risks.  This  they  ask  as  a  premium  for 
assuming  that  risk,  or  in  other  words,  a  belligerent  hires  a 
neutral,  at  a  commission  of  djper  cent,  to  take  upon  himself  the 
war-risk ;  the  neutral  will  not  assume  the  usual  sea-risk  ;  that 
he  expressly  declines ;  but,  in  order  to  render  this  assumption 
of  the  war-risk  less  hazardous,  he  says  the  insurance  must  be 
in  his  namcy  and  he  charges  only  what  he  will  have  to  advance, 
to  effect  it  The  insurance  was,  therefore,  an  ordinary  neutral 
insurance,  estimated  at  2  1-2  per  cent,  and  the  plaintiffs,  no 
doubt,  made  it  as  trustees  .for  the  French  merchants,  for  whose 
benefit  it  was  to  enure,  if  the  property  was  lost  by  the  perils  of 
the  sea.  The  plaintiffs,  upon  this  agreement,  were  then  to 
make  a  clear  gain  of  5  l-^  per  cent,  all  of  which  thej,  emphat- 
ically, term  their  commission ;  part  of  *it  was  for  their  compen-  [*  15  ] 
sation,  as  agents,  and  the  residue,  as  a  premium  for  the  war- 
risks  they  assumed.  They  ask  no  premium  for  the  ordinary 
sea-risks,  because  it  was  agreed  that  they  were  to  assume  them; 
and,  of  course,  those  risks  must  be  borne  by  the  consignees, 
ioho  paid  the  insurance  of  those  risks,  amounting  to  2  1-2  per 
cent.  This  appears  to  me  to  be  the  resd  solution,  the  just  analy- 
sis of  this  extraordinary  contract.  When,  therefore,  the  plain- 
tiffs, in  the  concluding  part  of  their  letter,  speak  generally  of 
taking  aU  risks  and  of  receiving  an  allowance  of  8  per  cent.j 
this  is  easily  explained,  reddendo  singula  singulisy  aS  the  ante- 
cedent parts  of  the  letter  had  particularly  specified  what  risks 
were  to  be  assumed  by  the  plaintiffs,  and  by  what  means,  and 
for  what  seivices,  the  allowance  was  to  arise.     Generalis  clou 
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If  we  consider  this  contract,  for  a  moment,  independent  of 
these  singular  provisions  about  tlie  risk,  the  general  rule  of  law 
would  be,  that  the  property  vested  in  tlie  consignees  upon  the 
shipment  and  delivery  to  the  master.  But  as  even  tliis  prin- 
ciple seemed  to  be  questioned,  upon  the  argument,  it  is  proper 
to  look  into  the  authorities  upon  which  it  rests.  A  delivery  to 
an  agent,  for,  and  on  behalf  of  his  principal,  will  transfer  the 
property,  equally  with  a  delivery  to  the  principal  himself.  Thin 
IS  an  elementary  rule  in  the  transfer  of  property ;  and  the  mas- 
ter of  a  vessel  is  considered  as  the  agent  of  the  consignee.  In 
the  case  of  Evans  v.  Mariell,  (1  Ld.  Jlaym,  271.  12  Mod. 
156.  S.  C.)  it  was  ruled  by  Lord  Holt,  and  the  Court  of  K.  J5., 
that  if  goods,  by  a  bill  of  lading,  are  consigned  to  A.,  A.  is  the 
owner,  and  must  bring  the  action  against  the  miister  of  tlie 
ship,  if  they  are  lost.  So  in  the  case  of  Godfrey  v.  Furzo, 
(3  jP.  fVms.  185.)  the  like  rule  was  laid  down  by  tlie  attorney- 
general,  and  agreed  to  by  Lord  Chancellor  King.  It  was  there 
said,  that  on  delivery  of  the  goods  to  the  master  of  the  ship, 
the  property  immediately  vested  in  the  consignee,  who  was  to 
run  the  risk  of  the  voyage. (a)  The  same  point  was  noticed 
and  recognized  by  Lord  Chancellor  Ilardwicke,  in  the  case  of 
L*  16]  Snee  v.  Frescott,  (1  Atk.  248.)  in  which  he  *admitted,  that  if 
goods  are  delivered  to  a  carrier  to  be  delivered  to  A.,  and  they 
are  lost,  the  consignee  only  can  bring  the  action,  which  showed 
the  property  to  be  in  him ;  and  he  said  it  was  the  same  where 
goods  are  delivered  to  a  master  of  a  vessel,  tliough  he  allowed, 
at  the  same  time,  the  right  of  the  consignor  to  -top  in  transilu. 
The  right  of  stoppage  in  transitu,  as  between  vendor  and 
vendee,  came  from  the  Court  of  Equity.  The  first  case  in  the 
books,  is  that  of  ?fwcmrtuv.  Vandeputt(2  Vem.203.)  in  chancery. 
On  the  first  hearing,  the  chancellor  ordered  an  action  of  trover 
to  be  brought,  to  try  whether  the  consignment  vested  the  prop- 
erty in  the  consignee;  and  it  was  then  determined,  in  a  court 
of  law,  that  it  did.  But  equity  thought  it  right  to  interpose 
and  give  relief;  and  since  that  time  this  new  rule  of  stoppage, 
in  transitu,  has  been  admitted  in  courts  of  law  as  well  as  c  ;ui- 
ty,  between  consignor  and  consignee,  in  ca?e  of  the  insolvency 
of  the  latter,  and  before  actual  delivery.  This  rule,  ho\\  ever, 
is  not  considered  as  altering  the  strict  right  of  property  \\  hich, 
by  the  old  rule  of  law,  vested  in  the  consignee  upon  ilelivery 
to  the  carrier  for  him,  and  at  his  risk.  The  delivery  to  the 
carrier  is  a  constructive  delivery  to  the  vendee,  and  the  goods 
are  considered  in  the  possession  of  the  vendee  the  instant  they 
pass  out  of  the  possession  of  the  vendor,  to  every  other  purpose 
out  that  of  defeating  tliis  equitable  right  of  reclaimmg  tlie 
property,  upon  the  insolvency  of  the  vendee.     {Duller ,  J  ,  in 
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(a)  See  8.  P.  SummeriU  t.  Elder,  1  Binn.  Rep.  106 
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Ellis  V.  Hunt,  3  Term  Bep.  469.)   In  the  late  cases  of  OmetiF'     ALBAHlt 
heim  v  Russelly  and  Dutton  v.  Solomansany  (3  Bo$.  and  Pvih  ^J^-'^^- . 
48.  and  582.)  the  Court  of  C.  J5.  considerea  the  rule  as  well  d.  &  g.  Lbi>. 
settled  as  any  in  the  law,  that  upon  delivery  of  goods  to  any        ww 
general  carrier,  the  whole  property  immediately  vested  in  the   bowiTs  and 
purchaser,  subject  to  this  right  of  stoppage,  upon  the  insolvency        Ei>2>t 
of  the  purchaser. 

The  only  additional  case  that  I  shall  mention  is  that  of  Coxt 
V.  Harden,  (4  East,  211.)  in  the  K  B.,  and  that  will  be  found 
upon  examination  to  be  a  very  strong  and  pointed  authority. 
It  was  upon  a  purchase  by  agents  e^road  under  orders,  and 
when  the  goods  were  shipped,  the  shippers  drew  upon  their 
principals  for  the  amount,  in  favor  of  third  persons,  payable  *in  f  *  17  | 
sixty  days,  and  gave  notice,  that  they  expected  the  bill  would 
meet  with  due  honor.  The  bill  was  transmitted  at  the  same 
time,  and  in  the  same  manner  with  the  invoice  and  bill  of  lad- 
ing, and  the  bill  of  lading  was  to  the  order  of  the  shippers, 
and  unendorsed.  Under  all  these  circumstances,  however,  the 
court  had  no  hesitation  in  considering  the  property  to  have 
vested  upon  the  shipment.  They  said,  that  a  delivery  to  the 
master  of  a  general  ship,  under  a  consignment,  was  a  delivery 
to  those  to  whom,  and  for  whose  use,  the  goods  were  sent,  and 
at  whose  risk  they  were,  during  the  passage ;  and  that  the  prop- 
erty was  subject  only  to  be  divested  by  the  shipper's  right  of 
stopping  in  transitu,  which  they  termed  a  species  oi  jus  post- 
liminii.  It  was,  indeed,  contended,  in  tiiat  case,  that  as  the 
bill  of  lading  was  unendorsed,  and  the  bill  of  exchange  for  the 
amount  transmitted  concurrently,  it  showed  that  the  shippers 
did  not  intend  to  convey  the  property,  except  conditionally, 
in  case  of  the  acceptance  of  the  bill.  But  the  answer  was, 
that  the  shipment  was  at  the  risk  of  the  consignee,  without  any 
such  words  of  condition  annexed.  The  same  answer  may  be 
given  to  the  like  objection  which  the  counsel  raised,  in  this 
case,  as  the  shipment  here  was  in  pursuance  of  orders,  without 
any  condition  being  annexed  to  the  delivery,  or  shipment,  rela- 
tive to  the  furnishing  of  the  ^arantied  bills  on  London,  and 
was,  also,  at  the  ordinary  sea-risk  of  the  consignees.  This  last 
risk  they  must  be  deemed  to  have  borne,  as  the  shippers  here 
declared  they  were  not  to  assume  it,  as  it  falls,  of  course,  upon 
the  consignee,  without  a  special  agreement  to  the  contrary,  as 
the  consignees  were  at  the  expense  of  the  insurance ;  and  the 
party  who  is  at  the  expense  of  the  insurance,  is  clearly  at  the 
expense  of  the  risk. 

The  recent  decisions  in  the  English  courts,  I  consider  as 
correct  expositions  of  the  common  law,  for  they  only  illustrate 
more  fully  the  same  principles  which  we  find  recognized  in 
the  time  of  Lord  Holt.  We  have  not,  nor  ever  had,  any  such 
rule  in  our  law,  as  that  to  be  found  in  the  civil  and  French 
law,  {Inst.  2.  1.  41.  and  Pothier,  Traite  du  Contrat  de  VentCj 
n  322.)  by  which  even  a  delivery  does  not  •transfer  the  prop-        [  *  18  J 
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crty  without  payment,  unless  a  credit  be  given.  It  would  have 
been  necessary  to  apologize  for  thus  multiplying  cases  to  a 
L^  point  which  appears  to  have  been  so  clearly  and  permanently 
settled,  had  not  this  very  question,  In  whom  was  the  title  after 
the  shippers  had  consigned  the  goods  and  delivered  them  to 
the  master?  been  much  examined  upon  the  argument,  and  very 
different  conclusions  suggested. 

The  question  on  the  right  of  stoppage,  in  tratuiiu^  does  not 
arise  in  the  present  case ;  and,  if  it  did,  it  is  admitted  (3  Bos, 
and  Pull.  43.  47.)  that  the  right  prevails  only  as  between  con- 
signor and  consignee,  and  does  not  affect  Uic  rights  of  third 
persons.  The  principle  of  the  Court  of  K.  B.,  in  the  case  of 
lAckbarrow  v.  Af(uon,(a)  is  now  considered  (Abbott,  par,  3. 
c.  9.  s.  4.  4  Eastf  217.)  as  the  true  and  settled  rule  of  law ; 
which  is,  that  if  the  consignee  assign  the  bill  of  lading  for  a 
valuable  consideration,  and  without  notice,  the  property  is 
thereby  transferred,  and  the  consignor  is  divested  of  his  right 
to  stop,  as  against  such  assignee.  The  present  case  is  to  be 
considered  in  the  same  light  as  if  it  were  a  contest  between 
the  consignor  and  third  persons,  who,  by  the  right  of  war,  have 
succeeded  to  the  interest  of  the  consignee.  A  title  by  capture 
by  an  enemy  of  the  consignee,  in  open  war,  is  as  valid  as  if  it 
had  been  acquired  by  assignment,  and  equally  puts  an  end  to 
the  claims  of  the  shipper ;  because,  taking  possession  by  the 
captor  is  equivalent,  in  respect  to  the  question  of  property,  to 
an  actual  delivery  to  his  enemy. 

But  we  are  told  that  the  title  to  the  goods  is  in  him  who 
bears  the  risk  of  the  transmission.  If  that  rule  were  to  pre- 
vail equally  in  time  of  war  as  in  peace,  the  present  case  would 
not  be  affected  by  it,  for  the  risk  was  here  divided  between 
the  parties.  The  plaintiffs  took,  by  agreement,  the  war-risk, 
and  charged  a  conmiission  for  it.  The  consignees  were  Iei\  to 
bear  the  sea-risk,  and  had  it  insured,  at  their  expense,  though 
the  insurance  was  effected  in  the  name  of  the  plaintiffs,  the 
better  to  secure  themselves  against  the  other  risk. 

The  question,  however,  arises,  whether  the  agreement  to  as- 
sume the  war-risk  was,  in  judgment  of  the  law  of  nations,  a 
valid  agreement,  as  it  respects  the  *^claims  of  a  belligerent 
captor.  The  English  prize  courts  hold  all  such  agreements, 
made  in  time  of  war,  constructively  fraudulent  and  void  ;  and 
they  will  not  allow  a  neutral  and  belligerent,  by  a  special 
agreement,  to  change  the  ordinary  rule  in  time  of  peace,  by 
which  goods,  ordered  and  delivered  to  the  master,  are  consid- 
ered as  delivered  to  the  consignee.  (3  Rob.  Adm.  Rep.  300. 
in  noiis.  2  Rob.  Adm.  Rep.  133^  The  reason  assigned  is,  that 
such  agreements  would  operate  so  as  completely  to  cover  all 

(a)  See  in  a  note  in  6  East*s  Rep.  p.  31 — 36,  tlie  very  elaborate  opinion  of  Mr.  Justica 
Buller,  delivered  by  him,  in  the  House  of  Lords,  for  reversing^  the  judement  in  error,  givci 
ia  the  Exchequer  Chamber,  {\  Hen.  Btack.  357.)  in  this  cause,  in  which  the  whole  law  oa 
this  iubjoct  is  verj  fiilly  examined.    See,  also,  Vuming  v.  Brown,  9  East's  Ref.  506. 
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belligerent  property,  whenever  the  neutral  was  disposed,  or 
could  be  hired  to  do  it,  since  the  risk  of  capture  would  be  laid 
alternately  on  the  consignor  or  consignee,  as  the  neutral  &c- 
tor  should  happen  to  stand  in  one  or  other  of  those  relations. 
The  admission  of  this  practice  would  certainly  afford  great  op- 
portunities, and  great  temptations,  to  fraud. (a)  The  admiral- 
ty principle  takes  a  strong  hold  on  the  mind,  since  its  object 
is  to  prevent  fraud,  and  to  cherish  good  faith,  which  is  a  fun- 
damental axiom  in  the  code  of  public  as  well  as  municipal 
law. 

It  is  not  requisite,  however,  to  place  this  case  within  the 
reach  of  the  decision  in  the  case  of  the  Atlasy  (3  Rob.  300.) 
nor  to  assume  the  rule  in  the  latitude  it  is  there  laid  down ; 
for  the  agreement  before  us  strikes  me  as  being  fraudulent,  in 
lactj  and  contrary  to  that  candor  and  good  faith  which  the 
aw  of  nations  requires.  The  goods  were  shipped  in  time  of 
war,  and  the  agreement  appears  to  have  been  made,  with  an 
express  and  pointed  reference  to  maritime  capture.  For  what 
other  purpose,  I  would  ask,  but  to  cover  the  property  from 
capture,  should  the  plaintiffs  assume  the  war-risk,  and  ask  for 
it  a  commission;  and  yet  leave  the  ordinary  sea-risk  to  be 
borne  by  the  French  merchants,  or  by  insurances  made  at  their 
expense?"  Why  did  the  plaintiffs  propose  tfi  make  the  insur- 
ance in  their  own  names,  but  to  blind  the  belligerents,  or,  ac- 
cording to  their  own  emphatic  language,  to  prove  the  property 
theirs,  in  case  of  capturel  If  these  propositions,  made  and  as- 
sented to,  do  not  prove  a  collusive  agreement  to  cover  prop- 
erty, I  should  be  at  a  loss  to  know  what  other  combination 
of  circumstances  would  amount  to  such  proof.  It  appears  to 
me,  plainly  and  strongly,  that  they  were  made  for  that  pur- 
pose, and  no  other ;  and  that  the  agreement  ought,  therefore, 
to  be  deemed  void.  If  so,  it  then  results  that  *the  property 
of  the  cargo  was  not  American^  and  that  the  warranty  is 
broken. 

Livingston,  J.,  having  been  concerned  as  counsel  in  the 
cause,  gave  no  opinion. 

Judgment  for  the  plaintiffs. 

(a)  See  (he  practice  of  the  Aara^to^A^rr.  mentioned  by  Sir  Leoline  Jenkins.    {Life 
•nd  Papers,  vol.  2.  p.  725.)    4  Rcb.  Adm,  Rep.  111—115. 


Feb.  1806. 

TUCKXR 
V. 

JvHEL  and 


[*20] 


Tucker  against  Juhel  and  De  Longuamare. 

THIS  was  an  action  on  a  policy  of  insurance  upon  ten  lo^^JJJ^^ 
nogsheads  of  sugar,  specified  in  the  margin  of  the  policy,  on  mi((8?^m  An- 
board  of  the  ship  Charlotte,  at  and  from  Antigua  to  ffew-  ^  ^^ 
York.    At  the  trial  before  Mr.  Justice  Radcliff,  at  the  JVeu^-  ertj  'ttanSaSSi 
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by  the  assar- 
ed,  "free  from 
any  charge, 
damage  or  loss, 
which  may  arise 
iu  conscqueoce 
of  seizure,  or 
detention,  for  or 
on  account  of 
any  illicit  or 
prohibited  trade 
or  any  trade  in 
articles  contra- 
band of  war." 
By    a    procla- 

[•21] 

mation  of  the 
government  of 
Antigua,  su^Sin 
were  allowed  to 
be  exported  in 
American  ves- 
sels, on  certain 
terms.  The  ves- 
sel arrived  at 
Antigua  on  the 
ith  September. 
1799,  entered 
into  the  usual 
sugar-bond,  be- 
gma  to  load  on 
Uie  12th  Sep- 
tember, bat  did 
not  complete 
the  ladinr  and 
clear  out  before 
tlie  Sth  October. 
On  the  4th  Sep- 
tember, an  order 
was  issued  for 
revoking  the 
permission  to 
export  sugars, 
but  was  not  de- 
livered at  the 
custom-house, 
at  St.  Johns,  in 
Anti^rua,  until 
the  10th  of  that 
month.  On  an 
opinion  |pvcn 
bv  the  president 
of  the  island, 
that  vessels  who 
bad  already 
enteretl  into 
the  suw-bond 
might  be  clear- 
ed out  with 
their  sugar,  the 
vessel  was 

cleared,  and 
sailed  on  her 
voyage,  when 
she  was  cap- 
tured    by      a 


York  Sittingi,  the  lOth  Aprity  1802,  a  verdict  was  found  for 
the  plaintiff,  for  a  total  loss,  lubject  to  the  opinion  of  the 
court,  on  the  following  case. 

On  the  23d  day  of  October,  1799,  the  defendants  under- 
wrote the  policy  to  the  plaintiff,  for  500  dollars,  at  a  premium 
of  9  per  ceivt.  The  sugars  were  vahied  at  1 ,600  dollars.  The 
policy  contained  a  printed  clause  of  warranty,  in  the  following 
words :  ^^  It  is  also  agreed  that  the  property  be  warranted  by 
the  assured,  free  from  any  charge,  damage  or  loss,  which  may 
arise  in  conseqence  of  a  seizure,  or  detention,  for  or  on  accouni 
of  any  illicit  or  prohibited  trade,  or  any  trade  in  articles  con- 
traband of  war."  The  insunmce  was  effected  by  direction  of 
the  plaintiff,  being  the  sole  consignee,  for  and  on  account  of 
George  Tucker,  a  British  subject,  resident  in  Antigua,  and 
owner  of  the  sugar. 

The  bill  of  lading  was  dated  at  Antigua,  the  5th  October, 
*1799.  The  Charlotte  was  an  American  ship,  and  set  Bail  on 
her  voyage  to  New-York,  on  the  9th  day  of  October,  with  the 
sugar  and  the  residue  of  her  cargo,  consisting  of  rum,  quick- 
silver and  paper.  She  was  captured  on  the  11th  of  the  same 
month  by  a  Frendi  privateer,  and  on  the  14th  of  the  same 
month,  was  recaptured  by  a  British  ship  of  war,  and  sent  into 
Basseterre,  in  the  island  of  St,  Christopher* s,  where  she  arrived 
on  the  18th  of  October.  The  plaintiff,  naving  received  informa- 
tion of  the  capture,  on  the  28th  November,  abandoned  his  in- 
terest to  the  defendants,  stating  as  the  cause,  that  the  property 
had  been  captured  by  a  French  privateer,  and  carried  into 
some  port  in  the  West  Indies, 

Proceedings  were  instituted  in  the  Vice-admiralty  Court  of 
St,  Christopher* s,  by  the  recaptors,  on  the  21st  day  of  October, 
against  the  vessel  and  cargo  for  salvage.  On  the  23d  day  of 
November,  the  court  decreed  in  fiivor  of  the  recaptors,  alloiv- 
ing  them  for  salvage  one  half  of  the  value  of  the  vesisel,  with 
costs,  and  one  eighth  of  the  value  of  the  cargo,  with  co«ts,  and 
ordering  the  residue  to  be  restored  to  the  captain,  as  claimant. 
On  the  23d  October,  an  information  was  filed  in  the  same 
court  against  the  other  half  of  the  vessel,  and  the  residue  of 
the  cargo,  by  the  collector  of  the  customs,  and  another  officer 
qui  tam,  fyc,  for  a  brea4:h  of  the  laws  of  trade,  in  exporting 
sugar  from  Antigua  after  the  1st  day  of  June,  1799.  The 
court  condemned  the  whole  of  the  sugar  on  board  for  such 
breach  of  the  laws,  but  restored  the  residue  of  the  cargo,  and 
the  vessel,  to  the  captain,  on  payment  of  costs. 

From  the  proceedings  of  the  Admiralty  Court,  set  forth  in  the 
case,  it  appeared,  that  by  a  proclamation  of  the  6th  of  April, 
1799,  by  the  government  of  the  island  of  Antigua,  American 
vessels  were  allowed  to  export  from  that  island,  in  exchange 
for  certain  articles  imported,  sugar,  not  exceeding  one  third 
of  the  cargo.  The  Charlotte  scaled  from  New-York,  the  7th 
of  August^  1799,  and  arrived  at  Antigua,  on  the  4th  of  Sep- 
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tem^  \  A  !.o|ul,  .  iAlod  the  sugar-bond,  required  by  the  officer  ALBANY, 
ol*  i!i  cu.-to:ii\  vv.is^lven,  on  a  calculation  made,  how  much  ^-  ^^' 
sugar  might  be  exported,  according  *to  the  regulation  of  the 
6th  ot  Aprily  and  tlie  same  was  entered  outwards  for  exporta- 
tion. While  the  master  was  taking  in  his  homeward  cargo, 
and  after  about  one  third  of  his  lading  was  on  board,  he  heard  ^^ 
that  an  order  had  been  issued  by  the  commander  in  chief,  for-  teer^captSred 
bidding  any  sugar  to  be  shipped  in  American  bottoms.  The  ^^  *  Brituh 
master  was  told  by  his  consignee,  and  at  the  custom-house,  L^carnedl^' 
that  those  vessels  which  had  arrived,  and  entered  into  the  ^e'isiMdofsf 
sugar-bond,  before  the  order  was  issued,  might  proceed  to  Christopher's, ' 
complete  their  lading  of  sugar ;  and  that  the  quicksilver  and  "^^^^^  ^'*^'' 
paper,  being  prize  goods,  might  be  exported.  The  master,  ac-  were  res^tor«d 
cordingly,  completed  his  lading,  on  the  8th  day  of  October^  g^v'^^^'uitV 
]799,  and  obtained  the  regukr  clearances  at  th<8  custom-  &u^!^'asaf\ei^ 
bouse,  without  any  obstruction  whatever.  The  order  of  the  J[^*da)ndcmncd 
commander  in  chief,  revoking  the  permission  of  the  6th  of  as  forfeited,  for 
April,  1799,  allowing  the  exportation  of  sugar  to  the  United  f^J|*^  J^^J^' 
States  in  American  bottoms,  was  dated  at  Stapletons,  the  place  iT*^  Teid 
of  his  residence,  the  4th  of  September,  and  enclosed  under  ^^^.  notwhh- 
cover  to  Edward  Byam,  president  of  the  island,  at  St,  Johns,  vessel  bad  reg- 
who  received  it  the  10th  of  September,  and  on  the  same  "liTue^ex^'^r*? 
day  delivered  the  letter,  directed  to  the  officer  of  the  customs  laiion  ©r^le 
at  that  place.     On  the  same  day,  or  the  day  after,  president  !"f"' ,^®'  ^^% 

•n  !•         t  I'l  I         1  ■•111        n     1       revocauon      of 

Byam  havmg  been  applied  to,  by  the  prmcipal  clerk  of  the  the  |>erinission 
customs,  to  know  what  was  to  be  done  in  regaxd  to  such  sugars  J^'^  ^Ireach"©/ 
as  were  shipped,  or  entered  outwards  to  be  shipped,  before  the    warran/y, 
the  order  from  tlie  commander  in  chief  arrived,  be  replied,  JSl^^tSiSiSS 
that  sugars  in  that  situation,  contracted  for  in  payment  for  Slica  or  pro- 
American  conunodlties,  might  undoubtedly  be  cleared.   Though  ^^^^  ^<^- 
the  sugar  had  been  entered  outwards  to  be  shipped,  at  the  cus- 
tom-house, before  the  receipt  of  the  order  revoking  the  per- 
mission to  export  that  article,  yet  the  master  did  not  begin  to 
load  until  the  12th  of  September,  nor  did  he  obtain  his  clear- 
unce  for  iVcw-Forfc,  until  the  8th  of  October. (a) 

♦Three  points  were  insisted  on,  by  the  counsel  for  the  plain-  f*  ^3 1 
tiffs ;  1 .  That  the  exportation  of  the  sugar  was  legal ;  2.  Ad- 
mitting it  to  be  illegal,  yet  it  could  not  be  seized  and  con- 
demned at  St.  Kittys,  on  board  of  an  American  vessel,  after  it 
had  been  exported  from  Antigua;  and  that  the  sentence  of  the 
court  at  St.  Kittys  was  unjust  and  a  nullity ;  3.  That  the  loss 
was  complete  by  the  first  capture,  and  no  restoration  had  ever 
been  made. 

The  cause  was  argued  at  the  last  term,  by  Harison,  for  the 
plaintiff,  and  Hoffman,  for  the  defendants. 

( ii  President  Byanij  of  Antigtta,  at  the  conclttsion  of  his  letter  to  the  honorable  Thomas 
Nonntru  Kirby,  esquire,  at  £1^  Kittys,  in  anwer  to  some  inquiries  respecting  the  Charlotte. 
says, ''  I  sincerely  wish  tbb  information  m^y  contribute  to  the  relief  of  those  concemea 
in  the  ship  Charlotte  and  her  lading}  which  is  the  most  rigorous,  cruel  case  I  ever  remem- 
ber.** 
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Thompson,  J.,  now  delivered  the  opinion  of  the  court.  Tbm 
claim  in  this  case  is  for  a  total  loss,  by  capture.  The  policy 
provides  against  subjecting  the  underwriters  to  any  loss,  which 
may  happen  by  reason  of  any  illicit,  or  prohibited  trade.  The 
right  of  the  assured  to  recover  will  depend  on  the  question, 
whether  this  was  an  illicit  trade.  The  assured  endeavors  to 
bring  himself  within  the  permission  given,  by  the  proclamatioji 
of  the  6th  of  Aprils  1799,  in  the  island  of  Antigua^  to  allow 
the  exportation  of  sugars,  upon  certain  conditions. 

The  opinion  given  by  President  Byam^  according  to  the. 
judgment  of  the  Court  of  Admiralty  at  St.  IRtVtj  was  errone- 
ous. The  revocation,  by  the  commander  in  chief,  of  the  per- 
mission of  the  6th  of  April,  was  general,  containing  no  pro- 
vision for  cases  like  the  present  The  advice  and  permission 
of  the  president  was  altogether  unauthorized,  and  the  export* 
ation  of  the  sugar  illegal.  The  condemnation,  under  the  cir- 
cumstances stated  in  the  case,  was,  I  think,  extremely  rigor- 
ous: it  pui^rted,  however,  to  be  bottomed  on  a  breach  of  the 
laws  of  trade,  which,  in  strict  construction,  was  true.  The 
loss  has,  therefore,  been  occasioned  by  a  peril,  not  within  the 
policy.  The  underwriters  are  exonerated  from  every  loss,  or 
damage  which  may  arise  in  consequence  of  a  seizure  or  deten- 
tion for,  or  on  account  of  any  illicit  or  prohibited  trade.  That 
the  seizure  and  condemnation  was  on  account  of  a  prohibited 
trade,  cannot  be  denied.  The  case  may  be  a  hard  one  upon 
the  assured ;  but  his  remedy,  if  any  he  has,  is  not  against  the 
underwriters.  They  have,  by  the  policy,  expressly  ^'guarded 
against  responsibility  for  losses  on  this  account.  The  opinion 
of  the  court,  therefore,  is,  that  the  defendants  are  entitled  to 
judgment 

Postea  to  the  defendants. 


A  vessel  wa& 
chartered  for  a 
voyage  from 
New-York  to 
St.  Luda,  and 
back  to  Neio- 
York,  for  liic 
entire  sum  of 
2,750  dollars, 
1,800  dollars  of 
which  sum  was 
to  be  paid  on 
tlie  delivery  of 
the  outward 
C9Jrgo,  the  resi- 
due on  the  de> 
livery  of  the 
homeiiara  car* 


Post  and  Russell  against  Robertson. 

THIS  was  an  action  of  covenant  on  a  charter-party,  dated 
the  4th  day  of  August,  1803,  between  the  plaintiffs,  as  agents 
for  the  owners  of  the  brig  Jefferson,  and  the  defendant,  by 
which  the  plaintiffs  granted,  and  let  to  freight  to  the  defendant, 
the  said  brig,  for  a  voyage  from  the  port  of  Neto-Tork  to  the 
island  of  St.  Lucia,  and  back  again  to  New-YorTc.  On  the 
part  of  the  plaintiffs,  it  was  covenanted,  that  the  vessel  should 
be  ready  and  proceed  on  her  voyage,  and  deliver  the  cargo,  to 
be  put  on  board  by  the  defendant,  to  him,  or  his  factors,  or 
agents,  at  St.  Lucioy  &.C.,  and  receive  and  bring  back  a  return 
cargo,  and  deliver  the  same  at  New-  York,  to  the  defendant  or 
his  agents.  The  defendant,  on  his  part,  covenanted  to  load 
28 
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the  vessel  with  a  cargo,  &c.,  (in  the  usual  form,)  anil  further,  to    alban^, 
pay  the  plaintiffs  for  the  charter  of  the  vessel,  the  sum  of  ^^^^^!;J^^ 
2,750  dollars.     It  was  also  agreed  in  the  charter-party,  that,  on  post  &  Rus 
delivery  of  the  outward  cargo  at  St,  LMcia,  the  sum  of  1,800        "k^i* 
dollars  should  be  considered  as  earned  and  due,  and  that  a  draft   robertsoit. 
for  that  sum  should  be  given  by  the  consignee  to  the  plaintiffs  or    ^   .pj^  ^ 
their  agent,  at  sixty  days,  and  be  accepted  by  the  defendant,  fn*  her  *^reuirn, 
and  that  the  residue,  or  950  dollars,  should  be  paid  on  the  eS'iJgP^g^ 
return  of  the  vessel  to  New-York  and  the  delivery  of  the  cargo  of  her"  voyage 

^^f  e,  homeward,  met 

The  cause  was  tried  on  the  15th  day  of  December^  1804,  at  dcit,  ^ch^Sl 
the  New- York  Sittings y  before  Mr.  Justice  TompArtn^,  when  the  f  "/^j^®  "J^^f" 
jury  found  a  verdict  for  the  plaintiffs,  for  1,020  dollars  and  74  i'aJdon"*TIer! 
cents,  subject  to  the  opinion  of  the  court  on  a  case,  in  which  She  was  aAer- 
the  above  facts  are  stated.  It  was  also  stated,  that  the  vessel  ^^ionof  bj 
received,  and  *delivered  the  outwafd  cargo  at  St.  Jjuda,  and  [*25  J 
that  the  draft  for  1 ,800  dollars  was  delivered  to  the  plaintiffs,  the  crew  Si 
and  afterwards  paid  by  the  defendant,  according  to  hiis  stipula-  SSd*^*'brou^t 
tion ;  that  the  brig  duly  received  on  board  her  return  cargo,  into  Nem-York, 
consistinff  of  sugars,  and  proceeded  on  her  homeward  voyage,  JJ^j^  ^^  ^" 
towards  ^ew^rbrfc;  that,  after  prosecuting  about  three-fourths  tv^^  and  r©- 
of  the  distance  of  the  return  voyage,  and  while  on  the  high  mcmof°haif?£ 
seas,  she  was  run  against  in  the  night  of  the  9th  of  November ^  proceeds,  the 
1803,  by  a  vessel,  by  which  the  Jefferson  received  much  dam-  ^^^  soid^bf 
a£^  in  her  hull,  masts,  spars  and  nesinir,  but  did  not  leak.  In  order    of  ihe 


this  situation  she  was  overtaken  by  the  schooner  William^  bound  hSf  of  uL^pro^ 
for  Netv-YorJc,  on  board  of  which  vessel  the  master  and  crew  ceedswas  paid 
of  the  Jefferson  were  taken.  Ibe  |o^r'  u 

The  master  of  the  William,  in  his  testimony  given  at  tlie  .^as  held,  thai 
trial,  was  of  opinion,  considering  the  exhausted  condition  of  su'^h  TdLiive^^ 
the  crew  of  the  Jefferson,  and  her  situation,  that  they  were  of  ibecai^,a8 
right  in  leaving  her ;  but  he  added,  that  he  offered  to  stay  by,  JhrpiainuSk  to 
and  assist  the  master  and  crew,  if  they  would  go  on  board  n'aintain  an  »c- 
again,  which  they  refused.     Four  of  the  crew  of  Uie  WiUiam,  oT^^dk^!^ 
however,  went  on  board  the  Jefferson,  and  safely  navigated  her  jMrry.(a)  Qtwr- 
into  the  port  of  New- York,  with  the  return  cargo,  alter  a  pas-  ^  ^ono?a!r" 
sage  of  eighteen  days  from  the  time  they  took  possession  of  ^umjuit,    they 
her.    The  four  seamen  libeled  the  vessel  and  cargo  in  the  Dis-  J^y  porUou^oi 
trict  Court  o{ Neto-York,  for  salvage,  and  the  cargo,  consisting  ihe  freight ? 
of  eighty-three  hogsheads  of  sugar,  was  sold  pursuant  to  ade- 
cree  of  the  court.     Eighty  hogsheads  of  the  sugar  were  claimed  aiiu,  T  ow 
by  the  defendant,  for  himself,  and  one  Jam^s  Brown,  as  con-  ^  ^^ 
siffnees.     Pursuant  to  the  same  decree  of  the  court,  one  half 
of  the  net  proceeds  of  the  eighty  hogsheads  of  sugar,  amount- 
ing to  2,926  dollars  and  48  cents,  was  paid    to  the  libel- 
lants,  for  salvage,  and  the  other  half  to  Ibe  defendant,  as  the 
claimant. 

It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
plaintifis  were  entitled  to  recover  the  whole  freight,  for  the 
voyage  from  St*  I/acia  to  New- York,  according  to  the  charter- 
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party,  then  the  verdict  should  stand,  and  judgment  •be  entered 
thereon.  But  if  the  court  should  be  of  opinion  that  the  plain- 
tiffs were  entitled  to  receive  a  portion  of  the  freight,  less  than 
the  whole,  then  the  amount  of  the  verdict  was  to  be  reduced 
accordingly.  Or  if  the  plaintiffs  ought  not  to  recover  any  part 
of  the  return  freight  in  any  form  of  action,  then  judgment  was 
to  be  entered  for  the  defendant ;  but  if  the  court  should  be 
of  opinion  that  the  plaintifis  were  entitled  to  recover,  but  not 
under  the  present  form  of  action,  a  judgment  of  nonsuit  was 
to  be  entered. 

This  cause  was  argued  at  the  last  November  term,  by  Riggs^ 
for  the  plaintiffs,  and  T.  L.  Ogden,  for  the  defendant. 

The  points  raised  by  the  plaintiffs,  for  the  consideration  of 
the  court  were,  1.  That  the  arrival  and  delivery  of  the  return 
cargo,  in  good  order,  at  New-YorJCy  entitled  the  plaintiffs  to  the 
whole  of  the  return  freight ;  2.  If  not  to  the  whole,  they 
were  entitled  to  a  moiety  at  least,  as  a  moiety  of  the  cargo  had 
come  to  the  use  of  the  defendant ;  3.  The  right  of  the  plain- 
tiffs to  recover,  either  for  the  whole,  or  a  part  of  the  freight, 
rests  on  the  charter-party,  and  that,  under  the  circumstances 
of  the  case,  the  present  was  the  proper  form  of  action. 

Thompson,  J  This  is  an  action  of  covenant  upon  a  charter* 
parti/,  and  one  of  the  questions  arising  from  the  case,  is, 
whether,  under  the  circumstances  stated,  the  plaintiffs  can  re- 
cover, if  at  all,  in  this  form  of  action.  From  a  view  of  the 
facts  stated  in  the  case,  I  think  the  plaintiffs'  remedy  for  freight 
is  not  upon  the  charter-party.  The  contract  of  affreightment 
is  an  entire  contract ;  and  the  general  rule  is,  that  unless  it  be 
entirely  performed,  by  a  delivery  of  the  goods  at  the  place  of 
destination,  no  freight  is  due.  (Abbott, par  3.  c.  7.  s.l.  p. 
271.)  This  is  the  rule,  I  apprehend,  however,  only  where  the 
ship  is  chartered  for  a  specific  sum,  for  the  voyage,  as  in  the 
case  before  us.  In  such  case  the  general  rule  is,  that  if  part 
of  the  cargo  be  lost  by  perils  of  the  sea,  and  part  conveyed  tc 
the  place  of  destination,  there  can  be  no  apportionment  of  the 
freight,  under  tlie  charter-party.  {Abbott,  244.)  "  The  cases 
in  which  a  partial  payment  may  be  claimed,  are  exceptions  *to 
the  general  rule,  founded  on  principles  of  equity  and  justice, 
as  applicable  to  particular  circumstances.'*  According  to  the 
terms  of  the  charter,  the  freight  is  made  payable  on  the  deliv- 
ery of  the  cargo.  The  delivery,  therefore,  is  a  condition  pre- 
cedent. And  where  a  contract  is  entire,  and  the  promise  to 
pay  depends  on  a  condition  precedent,  to  be  performed  by  the 
other  party,  such  condition  must  be  performed  before  the  othet 
party  is  entitled  to  receive  any  thing.  (6  Term  Rep.  324.  Cutter 
V.  PotveL) 

The  case  of  CooJcy.  Jennings,  (7  T^^rmJRe;;.  381.)  expressly 
decides,  that  when  an  accident  has  happened  to  the  ship,  and 
the  goods  are  accepted  at  an  intermediate  port,  covenant  will 
30 
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not  he  on  the  charter-party ;  but  it  must  be  a  special  action  on     Albany, 
the  case,  founded  on  the  implied  assumpHtf  arising  from  the  ^^^^!^^^^^ 
acceptance  of  the  goods.     ^See,  also,  Aright  v.   Cowper,  1  po»t  &  Ros 
BrovmloWf  21.  and  Clark  v.  Gurthellj  1  Bulst.  167.)     I  am  in-        "^"^ 
clined  to  think  that  the  plaintiffs  are  entitled  to  recover  some   Robketsoii 
freight,  and  that  this  ought  to  be  in  proportion  to  the  amount 
of  the  goods  receiived ;  because  the  right  to  freight  arises  alto- 
gether from  the  acceptance  of  the  cargo,  which  raises  an  implied 
promise  to  pay.    This  was  the.  rule  adopted  in  the  case  of 
LuJce  V.  Lyde;  (2  Burr.  882.+)  nor  can  any  thing  be  more  1 1  Black,  luo 
consonant  to  principles  of  justice  and  equity.  ^' 

It  is  observable,  also,  that  though  it  does  not  appear  from 
the  report  in  BurroWy  what  was  the  form  of  action  ;  yet  in  the 
case  of  Cook  and  Jennings,  Lord  Kenyon  states  it  to  have  been 
a  general  assumpsit^  for  the  frd^t  of  goods,  founded  on  an  im- 
plied contract.(ci)  In  the  case  of  Lluke  v.  L/ydey  Lord  Mans" 
field  said,  when  the  vessel  is  captured,  and  recaptured,  and  the 
salvage  taken  out,  such  part  is  deemed  lost,  and  no  freight 
payable  for  that ;  freight  is  only  payable  for  the  other  half.  It 
is  a  settled  principle,  that  when  a  ship  becomes  accidentally 
disabled  to  prosecute  the  voyage,  and  the  shipper  accepts  his 

foods,  at  any  intermediate  port,  a  pro  rata  freight  is  payable.(6) 
see  no  reason  why  the  same  rule  should  not  be  adopted, 
when  a  part  of  the  goods  are  accepted  at  the  place  of  destina- 
tion. Nor  can  it  make  any  difference  in  principle,  whether  it 
be  the  goods  themselves  or  the  proceeds  thereof,  *which  are  [  *  28  I 
thus  accepted,  according  to  the  case  of  Baillie  v.  Movdiglianiy 
(Parky  53.*^  But  as  it  appears  to  me,  that  the  present  is  not 
the  form  or  action  applicable  to  the  case,  my  opinioh  is,  that 
judgment  of  nonsuit  must  be  entered. 

We  cannot,  I  think,  undertake  to  decide  with  respect  to  the 
conduct  of  the  master  and  crew,  in  abandoning  the  vessel. 
That  was  a  question  which  ought  to  have  been  submitted  to 
the  jury. 

Kent,  Ch.  J.,  Spencer,  J.,  and  Tompkins,  J.,  were  of  the 
same  opinion. 

Livingston,  J.  Whether  the  plaintiffs  be  entitled  to  the 
whole,  or  any  portion  of  freight,  for  the  voyage  from  St.  Lueia 
to  New-York;  and  if  they  are,  whether  it  can  be  recovered  in 
an  action  on  the  charter-party,  are  the  questions  to  which  the 
facts  before  us  give  rise. 

When  we  look  into  the  contract,  we  perceive  that  pajonent 
of  freight  was,  by  mutual  agreement,  to  depend  *'  on  the  jTejfer- 
«o»'*  return  to  ifeto-York,  and  a  delivery  of  the  cargo^    Not- 


ana  fouDd  it  to  be  a  general  asntmpsU  Tot  freight,  for  the  carriage  of  goods  in  the  plaio' 
tifT's  ship,  by  sea,  without  meotioBiJig  from 


(a)  Abbott,  308.  (3d  ed.)  note,  sayt  he  examined  the  record  in  the  case  of  Ziiite  ▼.  Li^, 

.....  .  •' '  - 'reight,  for  the  carri *  —  -  j- •-  ^i^-  -»-?- 

or  to  what  place. 

(A)  See  Pinto  v.  AtwUer^  (1  Da^t  Ccuetin  Err&r  fiOt— 904.)  arguendo.  WUHamr. 
SmUt.    {2CaineM'sRep.%l) 
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ALBANY,     withstanding   this  express  stipulation,   ratified  with  all  th« 
Feb.  1806.     solemnity  which  is  supposed  to  attend  the  execution  of  an  in- 

PosT  &  Ros-  stniment  under  seal,  the  defendant  is  apphed  to  for  freight, 
»«^^        although  no  part  of  the  goods  has  been  received,  owing  not  to 

RoBCBTioir.  his  fault,  or  refusal  to  take  them,  but  to  one  of  the  perils,  which 
excused  a  delivery  altogether.  Were  we  sitting  here  to 
make,  not  to  expound  and  enforce  contracts,  it  is  possible  we 
might  contrive  some  relief  for  the  plaintiffs ;  but  having  them- 
selves agreed  to  ask  no  compensation,  unless  in  the  event  of  a 
delivery  of  the  cargo,  there  can  be  no  hardship  in  restricting 
them  to  terms  of  their  own  imposing,  which  very  properly 
constitute  a  condition  precedent  in  almost  every  charter-party. 
If  the  plaintiffs  had  been  sued  for  not  delivering  the  cargo, 
they  would  have  found,  in  the  terms  of  the  contract,  (the  dan- 
gers of  the  sea  being  excepted,)  a  valid  defence.  Why  then 
should  not  the  same  instrument  be  alone  resorted  to,  in  deter- 
mining the  defendant's  responsibility.^  But  he  received  a 
moiety  of  the  net  proceeds,  and,  therefore,  it  is  contended,  he 
is  liable  to  pay  at  least  one  half  of  the  freight.     Without  re- 

[  ♦  29  ]  currence  to  authorities,  let  *us  see  whether  this  be  reasonable. 
The  proceeds  were  received  about  two  months  after  the  vessel's 
arrival  at  New-York,  and  afier  a  sale  at  auction,  which  is  gen- 
erally attended  with  sacrifice.  What  the  charges  were  in 
consequence  of  the  libel,  or  what  the  property  would  have 
sold  for  on  its  landing,  does  not  appear.  Now,  unless  taking 
the  price  in  this  way,  be  always,  and  in  every  respect,  equiva- 
lent to  a  receipt  of  the  merchandise  itself,  this  act  of  the  de- 
fendant, which  was  a  thing  not  of  volition,  but  of  necessity, 
can  form  ho  just  criterion  in  judging  of  his  liability.  The 
sugars  may  have  been  intended  for  exportation,  and  the  price 
of  some  foreign  market  may  have  been  the  only  inducement  to 
their  shipment.  This  object,  which  we  have  a  right  to  sup- 
pose was  contemplated,  has  been  entirely  frustrated.  The 
party  may  have  been  under  contract  to  deliver  them  here,  in 
which  also  he  must  have  been  disappointed :  at  any  rate,  h6 
had  an  obvious  interest  in  disposing  of  them  in  his  own  way, 
and  on  his  own  terms,  and  even  this  was  not  in  his  power. 

It  is  impossible,  therefore,  under  any  view  of  this  question, 
to  consider  a  proportion  of  the  net  proceeds,  cast  upon  him  in 
this  way,  as  beneficial  as  a  timely  and  prompt  possession  of 
the  goods  themselves.  Neither  in  fact,  nor  in  contemplation 
of  the  parties,  could  it  be  so.  No  man  in  his  senses  would 
have  agreed  to  pay  freight  under  such  circumstances.  Nor  can 
any  argument  he  drawn,  or  a  new  promise  impUed,  from  this 
act  of  the  defendant.  What  was  he  to  do  f  The  perils  of 
the  sea  had  prevented  a  compliance  on  the  part  of  the  owners 
of  the  ship ;  against  them,  therefore,  he  had  no  recourse.  It 
was  his  duty,  then,  to  rescue  as  much  of  the  property  as  he 
could  from  the  jeopardy  which  had  intervened.  Whether  he 
was  acting  for  himself,  or  as  an  agent  for  underwriters,  or  foi 
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any  one  else,  the  claim  he  filed  being  a  thing  of  necessity,     albany, 
should  not  prejudice,  or  involve  him  in  any  new  or  implied      ^^-  *^^- 
engagements  with  those  whose  charter-party  was  dissolved  from  pI^TPSTrus 
the  moment  the  vessel  was  abandoned.  sxll 

It  is,  however,  imagined,  that  this  case  is  within  the  reason-   robxrtsoit. 
ing  of  certain  decisions,  allowing  a  freight  pro  rata  itineris. 
If  courts  had  not  undertaken,  on  grounds  of  supposed  *hard«         r*30  | 
ship,  to  interfere  with  contracts,  which  always  proceed  on  an 
estimate  of  the  very  interruptions  which  have  induced  these  ' 

interpositions,  the  construction  of  a  charter-party  would  have 
been  liable  to  no  uncertainty.  At  present,  however  explicit 
and  intelligible  its  terms  may  be,  and  however  well  the  parties 
may  have  understood  each  other,  it  is  difficult  to  know  when 
freight  is  earned  or  not.  It  is  in  vain  for  the  shipper  to  say  to 
the  master,  or  his  owner,  ^'  You  have  not  complied  with  the 
terms  of  your  agreement ;  you  have  not  carried  my  goods  to 
the  port  of  destination ;  on  the  contrary,  you  have  landed  them 
farther  off.  than  when  put  on  board,  and,  therefore,  you  are 
entitled  to  nothing.'^ 

Though  it  be  not  denied  that  such  was  the  baigain  and 
clear  intention  of  the  parties ;  yet  if,  rather  than  let  the  goods 
perish,  the  merchant  receives  them,  be  it  ever  so  distant  from 
their  port ;  and  though,  instead  of  being  benefited,  he  may 
have  received  an  irreparable  injury,  by  the  inability  of  the  ves- 
sel to  proceed,  and  would  not  on  any  consideration  have 
shipped  them,  could  he  have  foreseen  the  disaster,  he  must 
submit  to  pay  a  proportional  freight  in  the  very  face  of  his 
agreement.  However  equitable  this  apportionment  may  ap- 
pear, it  will  ^nerally  work  injustice  to  the  owner  of  goods. 
He  may  receive  them  at  a  port  from  which  exportation  is  al- 
together impracticable,  or  very  expensive,  and  may  thus  be 
forced  to  sell  them  at  great  loss,  or  be  exposed  to  a  second 
freight  greater  than  the  first,  without  having  any  remedy  for 
the  injury  he  has  sustained. 

If  the  master  offer  to  repair  his  vessel,  and  to  hire  another, 
and  the  merchant  insists  on  having  his  goods,  then,  and,  per- 
haps, in  that  case  only,  should  freight,  and  a  full  freight  be 
allowed.  It  is  on  this  principle,  that  Lord  Mansfield  seems  to 
have  proceeded  in  the  case  of  lAike-v.  hyde.  Perhaps,  how 
ever,  it  was  going  too  far,  to  consider  the  merchant's  not  desir- 
ing the  master  to  {Hrovide  another  ship,  as  equivalent  to  an 
offer  on  the  part  of  the  latter,  to  carry  the  goods  to  their  port 
of  destination.  Though  the  present  case  does  not  resemble 
the  one  just  mentioned ;  yet,  as  it  has  been  cited,  and  is  an 
authority  as  far  as  it  goes,  I  cannot  avoid  observing,  that  to  me 
it  has  ever  appeared  a  very  hard  decision  ^against  the  defend-  [  *  31  ] 
ant*  There  was  not  only  a  total  end  of  the  voyage  to  JUf  i<m, 
by  reason  of  the  capture  and  recapture,  but  the  cargo  was  car- 
ried to  a  market  it  did  not  suit,  and  for  which  it  was  not  in- 
tended ;  a  freight,  too,  larger  than  the  original  sum  agreed  to 
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ALBANY,  be  fNiid,  was  incurred  to  get  it  to  Spaiuy  and  that  after  an  im« 
^^^J^;JfJ^  mense  salvage  had  been  paid  to  the  recaptors.  What  benefit« 
Post  6l  Rut-  it  may  be  aMLed,  was  done  to  Lvde  by  carrying  his  goods  with- 
•xu.  in  sight  of  Lisbon,  if,  after  all,  they  did  not,  and  could  not  set 
there?  If  all  these  circumstances  did  not  produce  a  dissolu- 
tion of  the  charter-party,  what  is  to  have  that  effect  ?  If  Lyde 
had  taken  his  goods  out  of  the  hands  of  the  master,  there  might 
be  some  reason  for  adding  to  his  other  misfortunes,  that  of  the 
payment  of  freight ;  but  receiving  them  of  the  salvors  in  pref- 
erence to  a  totel  dereliction,  comd  never  form  the  basis  of  a 
claim  on  the  part  of  one,  who  had  entirely  failed  in  his  con- 
tract, which  was  to  carry  them  to  Lisbon.  It  was  a  demand 
sanctioned  neither  by  die  contract,  nor  any  one  principle  of 
justice. 

How  the  form  of  action,  for  it  was  a  general  assumpsit  for 
freight,  could  vary  the  essential  rights  of  the  parties,  is  equally 
incomprehensible ;  for,  as  Lord  &nyon  observes,  in  remarking 
on  this  decision,  which  it  is  very  evident  did  not  meet  his  ap- 
probation, "  What  has  the  case  of  an  implied,  to  do  with  an  ex- 
press, contract?"  Expressum  facit  cessare  taciturn.  It  may  be 
added.  What  have  the  Rhodian  laws,  or  the  regulations  in  the 
Consolato  del  Mare,  or  the  laws  of  fVtsbuy,  or  the  ordinances 
of  Lewis  the  14th,  on  which  Lord  Mansfield  so  much  relied, 
to  do  with  a  plain  and  positive  agreement  between  two  mer- 
chants ?  They  had  a  right,  notwithstanding  all  such  regula- 
tions, (which,  if  examined,  will  not  be  found  to  support  the 
doctrine  laid  down  in  Luke  v.  Lyde,)  to  agree,  that  no  freight 
should  be  paid,  but  on  a  completion  of  the  voyage  and  delivery 
of  the  cargo.  To  interpret  a  charter-party  made  between  two 
British  subjects,  by  French  ordinances,  or  by  the  municipal 
regulations  of  any  other  state,  is  not  less  extravagant,  than  it 
would  be,  in  the  parliament  of  Partf,  to  declaie  a  contract 
made  in  jFVance,  and  valid  by  her  laws,  null  and  void,  because 
the  parties  had  not  conformed  to  the  English  statute  for  the 
prevention  of  frauds  and  perjuries.  If  an  agreement  contra- 
vene no  law  of  the  state,  whereof  the  parties  are  subjects,  and 
where  it  is  made,  that  alone  should  be  a  guide  in  ascertaining 
their  respective  rights.  The  regulation  of  freight  is  as  much 
an  affair  of  municipal  interference,  and  of  private  contract,  as 
any  other.  There  is  no  such  thing  as  a  law  of  nations  on  the 
subject ;  for  every  power  legislates  on  this,  as  well  as  on  other 
matters,  as  it  thinks  best. 

I  have  ventured  to  express  my  disapprobation  of  the  princi- 
ples of  this  decision  as  a  reason  for  not  applying  them  to  any 
other  case  in  which  can  be  discerned  the  smallest  shade  of 
difference.  The  more  we  confine  ourselves  to  the  agreement 
of  parties,  the  less  injustice  will  be  done.  We  may  be  assured 
that  they  understood  themselves,  and  would  have  provided  for 
the  payment  of  freight,  in  case  of  accidents  like  the  present,  if 
34 
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they  had  intended  that  any  thing,  short  of  a  delivery,  should     Albany, 
have  subjected  the  defendant  to  this  charge.  ^Feb.iOT6^^ 

It  has  already  been  noticed  how  important,  in  most  in-  post  &  Rot 
stances,  it  must  be,  to  receive  the  goods  themselves,  and  that        »»*''• 
we  have,  therefore,  no  right  to  say,  that  a  moiety  of  the  pro-   robxrtsou 
ceeds  arising  from  a  forced  sale,  and  after  various  deductions, 
is  as  advantageous  as  the  delivery  of  the  article  itself     Thus 
fiir^  then,  the  case  is  not  governed  by  that  of  Jjuke  v.  Lyde. 
In  that  case,  a  part  of  the  goods  were  received ;  in  this,  only  a  ' 

Srt  of  the  proceeds.     Lord  Mafisfield,  it  is  true,  in  Baillie  v. 
'oudigliani,\  says,  that  the  "value  of  goods  being  restored  in     ti*ai*,«. 
money,  is  the  same  as  the  goods,  and,  therefore,  freight  was 
certainly  due  pro  rata  itineris,^^    But  that  case  is  since  the 
revolution,  and  the  only  point  in  it  was,  whether  the  under- 
writers on  goods  were  fiable  to  their  owner  for  the  freight  they 
had  paid.     In  Luttvidge  and  another  v.  Gray, J  there  appears     tAUott,fSO 
to  have  been  an  offer  to  provide  another  ship ;  when  that  is  ^  3.  c.  7.  • 
refused,  there  can  be  no  hardship  in  making  the  party  pay 
freight. 

In  Blight  and  others  v.  Page^^  Lord  Kenyon  only  deter-  A^  ^-  ^ 
mined,  that  if  a  merchant  will  covenant  to  load  a  ship,  which'  ff^u.  "* 

•becomes  impossible  by  an  act  of  government,  he  shall,  not-  [  *  33  ] 
withstanding,  pay  freight  on  the  ground,  that  if  he  will  under- 
take what  he  cannot  perform,  he  shall  answer  to  the  party  with 
whom  he  engages.  I  perceive  no  analogy  between  that  case 
and  the  one  before  us.  The  owner  of  the  vessel  was  ready 
to  receive  a  cargo,  and  the  merchant  was  considered  in 
default.  In  one  view,  that  case  is  favorable  to  the  defendant,  - 
for  it  shows  how  strictly  the  merchant  was  held  to  pay,  though 
he  could  not  perform  what  he  had  promised.  If  we  test  the 
plaintiffs'  claims  by  the  same  rule,  what  will  become  of  them? 
They  covenanted  to  deliver  the  goods  at  New-York;  they  have 
not  done  it,  and  yet  ask  payment. 

At  this  rate,  the  merchant  contracts  on  very  unequal  terms. 
If  he  cannot  get  a  cargo,  he  must,  nevertheless,  pay  freight; 
and  if  he  obtains  one,  and  the  master  is  obliged  to  leave  it  by 
the  way,  even  on  a  desert  island,  he  must,  if  he  or  his  agent 
touch  the  goods,  also  pay  freight,  though  it  may,  afterwards, 
cost  him  ten  times  as  much  as  the  first  sum  he  was  to  pay,  to 
get  them  to  their  port.  We  cannot,  then,  without  violating 
the  plainest  rules  of  law,  without  annulling  a  solemn  and  rea- 
sonable contract  of  the  parties,  and  without  manifest  injustice 
to  the  defendant,  say  that  any  thing  is  due  for  freight,  from 
St.  Lucia  to  Nev^York. 

It  cannot  be  necessary,  after  being  thus  explicit  as  to  the 
rights  of  the  parties,  to  say  any  thing  of  the  form  of  action.  * 

Nothing  short  of  a  delivery  of  the  cargo  at  Neuh-Yorkf  or  some 
act  which,  in  law,  is  equivalent,  can  he  the  foundation  of  an 
action  on  an  instrument,  which,  on  its  very  &ce,  renders  such 
delivery  a  condition  precedent  to  payment.    What  fell  from 
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Lord  Jtcnyon,  in  Cook  v.  Jennin^Sy  (7  Term  JUp.  381. |  must 
convince  every  one  that  freight,  if  any  was  due  under  the  cir- 
cumstances here  disclosed,  cannot  be  recovered  in  a  suit  oo 
the  charter-party.  If  I  am  right,  it  cannot  be  recovered  in 
any  way,  and  the  defendant  ought,  therefore,  to  have  judg- 
ment. 

Judgment  of  nonsuit  (a) 

{a)  Mr.  Evatu,  ia  his  AppemUx  to  the  tniMlatkw  of  Potitier  om  Obiigatiom,  (vol.  1 
p.  47.)  saTS,  the  rale  that  a  penoo  undertakiiif  to  carry  goods  to  a  certain  port,  to  be 
paid  an  entire  finetgfat  for  the  delirerj  of  them,  shall  be  entitled  to  a  proportion  oT  the 
freight,  from  whatever  cause  thejr  are  not  delivered,  except  a  prevention  by  the  act  of  the 
party  who  is  to  pay,  is  in  opposition  to  the  general  principle  of  EngUtk  law,  that  an  en- 
tire  contract  cannot  be  apportioned.  But  the  laws  of  most  of  the  maritime  states  of 
Europe  allow  ef  such  an  apponjoDment.  See  Abboti,  peui  9.  c.  7.  s.  10, 11, 12.  and  the 
noUs. 


L»34] 

Where  one  of 
teveral  partners 
dies,  and  the 
survivors  con- 
tinue to  trade 
onder    the    co- 


jccoutttaMtated, 
afterwards,  by. 
a  debtor,  be- 
tween him  and 
the  cooartner- 
ship,  admitting 
a  balance  due 
by  him,  for 
goods  sold  in 
the  life-time  of 
the  deceased 
partner;  the  sur- 
viving partners 
mav  recover 
such  balance,  on 
an  insimulcom- 
putastent,  with- 
out stating  the 
death  of  the 
other  partner, 
and  the  survi- 
vorship. The 
stating  of  the 
account  is  in  the 
nature  of  a  new 
promise  to  the 
siinnvors.  If  a 
negotiable  note 
or  bill  of  ex- 
change, be 
given  for  a  sim- 
ole  contract 
debt,  the  party 
cannot  recover 
on  the  original 
contract  unless 


*J.  and  T.  Holmes  and  Drake  against  D'Camp. 

THIS  was  an  action  of  asstm^sity  tried  before  Mr.  Justice 
Livingston,  at  the  New^  York  Sitttnesy  the  27  th  dav  of  Septem^ 
ber,  1804.  The  declaration  con  tamed  the  usud  counts  for 
goods  sold  and  delivered,  money  had  and  received,  &c.,  and 
an  insttmil  computassent.  The  defendant  pleaded  Twn  assump- 
sit y  with  a  notice  of  the  special  matter  intended  to  be  given  in 
evidence,  under  the  general  issue. 

It  appeared  that  the  plaintiffs,  and  a  person  by  the  name  of 
Charles  Holmes,  who  died  in  May,  1801,  were  for  some  time 
before,  partners  together  in  trade,  under  the  firm  of  Charles 
Holmes  and  Co. ;  that  the  defendant  knew  of  the  death  of 
Charles  Holmesy  at,  or  about  the  time  it  happened ;  and  that 
the  plaintiffs,  afterwards,  continued  their  business,  under  the 
same  firm.  The  plaintiffs  produced  an  account  current,  stated 
by  the  defendant,  between  him  and  Charles  Holmes  and  Co.^ 
in  which  a  balance  of  532  dollars  and  90  cents  was  admitted 
to  be  due  to  them  from  the  defendant,  on  the  21st  of  Septem^ 
ber,  1802.  The  plaintiffs,  by  their  agent,  in  August,  1802, 
made  a  settlement  with  the  defendant,  of  an  account  they  had 
against  him  and  a  person  by  the  name  of  Seymour,  trading 
together  under  the  firm  of  Seymour  and  D^Camp,  by  taking 
notes  for  fifteen  shillings  in  the  pound,  for  the  debt.  At  that 
time,  the  amount  due  firom  the  defendant  could  not  be  ascer* 
tained,  as  it  depended  on  the  result  of  certain  shipments,  made 
to  New-Orleans.  As  to  the  amount  of  that  account,  the  de- 
fendant declared,  that  he  wished  for  no  deduction  and  would 
settle  it  in  a  short  time. 

Up<m  this  evidence  of  the  plaintiff,  the  counsel  for  the  de- 
fendant moved  for  a  nonsuit,  on  the  ground,  that  the  goods  for 
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which  this  action  was  brou^t,  were  sold  in  the  life-time  of     ALBANY, 
Charles  Holmes,  who  was  a  partner,  and  whose  name  did  not  ^?J^J!!2^> 
appear  in  the  declaration.    The  judge  was  inclined  to  grant   holxss  and 
the  nonsuit,  but  as  it  appeared  that  the  defendant,  in  his  no-       i>raks 
tice  annexed  to  the  *plea,  had  a  defence  on  the  merits,  he      D'Camp. 
thought  it  proper  to  reserve  the  question.  [  *  3^  ] 

The  dejfendant  then  produced  in  eyidence,  a  power  of  attor-  he  showi   the 
ney  given  by  the  plaintiffs,  and  several  other  creditors  of  Sey-  °**'f5 ^  '®"*i 
mour  and  D'Camp,  dated  the  26th  ^A^lgust,  1802,  authoriz-  cM^'^tttulS 
ing  T.  Dmghtj  Esquire,  of  Hartford^  to  compound  and  agree  ^^'  («*) 
with  Seymour  and  tyCamp,  for  their  respective  debts,  and  to 
take  such  securities  for  such  parts  thereof  as  he  should  deem  ri&u  sVokZ'. 
best  for  their  interests,  and  to  execute  releases  and  discharges  ^y!%J^ 
for  the  same.    The  defendant  further  proved,  that  the  attorney  J*;  jj^  '^^ 
of  the  said  creditors  took  from  one  Edward  Seymatu-f  a  mort-  ^y-  ^'^^^^ 
gage,  dated  the  15th  of  October,  1602,  to  John  and  N.  Grif-  a^^inSi- 
fithsy  as  trustees  for  the  plaintiffs  and  the  other  creditors,  as  ttT/SJUoJ??; 
security  for  the  several  debts  due  from  Seymour  and  D'Camp^  »^*^»^^ 
and  also  for  the  debt  for  which  the  present  action  was  brought, 
payable  in  three  years  from  the  first  day  of  September,  lS)2. 
The  defendant  then  offered  to  prove,  that  it  was  understood 
by  tlie  creditors  who  gave  the  power,  that  it  authorized  the 
settlement  of  this  debt,  as  well  as  the  joint  debts  of  Seymour 
and  D^  Camp  J  which  testimony  was  overruled  by  the  judge. 

The  defendant,  also,  produced  a  written  paper,  by  which  it 
appeared  that  he  had,  on  the  19th  of  January,  1801,  given  to 
Charles  Holmes  and  Co.  Ids  promissory  note  for  the  goods  sold 
and  delivered  to  him,  for  which  the  balance  was  now  claimed 
by  the  fdaintiib.  This  proof  was  objected  to  by  the  plaintiffs ; 
but  the  judge  observed,  that  if  a  negotiable  note  bad  been 
given,  and  was  not  produced,  he  should  consider  4t  as  a  bar  to 
the  action  on  the  implied  assumpsit.  The  plaintiffs  then  pro* 
duced  the  note. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  balance 
of  the  account  with  interest. 

The  counsel  for  the  defendant  moved  to  set  aside  the  ver- 
dict, and  that  a  nonsuit  should  be  granted,  for  the  following 
reasons  :  1.  That  Charles  Holmes^  being  a  partner  with  the 
*plaintifis,  at  the  time  the  goods  were  sold  to  tlie  defendant,  [*36  ] 
his  death  should  have  been  stated,  and  the  plaintiffs  have 
brought  their  action  as  survivors. 

2.  That  the  note  ought  to  have  been  declared  on. 

3.  Because  the  power  of  attorney  and  the  proceedings  under 
it,  show  that  this  debt  was  secured  by  a  mortgage,  not  due 
when  the  suit  was  commenced. 

This  motion  was  argued  at  the  last  term,  by  Emott,  for  the 
plaintiffs,  and  Evertson,  for  the  defendant. 

Spencer  J.,  now  delivered  the  opinion  of  the  court.  If 
there  had  been  no  count  in  the  declaration  on  an  insimul  com- 
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put  assent  y  I  should  have  considered  the  first  exception  as  fatal; 
notwithstanding  the  cases  cited  by  the  counsel  for  the  plain- 
tiflfs.  (Smith  v.  Barrow^  2  Ttrni  Rep.  476.  Slipper  ei  alia  v. 
Stedstone,  5  Term  Rep.  493.  French  v.  Andrade,  6  Term 
Rep.  582.)  On  examination,  those  cases  will  be  found  not  to 
contradict  the  proposition,  that  in  declaring  on  a  debt  con- 
tracted with  the  plaintiffs  and  another,  since  deceased,  his 
death,  and  the  survivorship  of  the  others,  should  be  alleged; 
for,  otherwise,  it  would  not  appear  to  be  the  same  promise. 

The  defendant,  in  September^  1802,  stated  an  account  ex- 
hibiting the  balance  due  from  him,  claimed  by  the  plaintiffs. 
Formerly,  the  stating  of  an  account  was  considered  so  dcUber- 
ate  an  act,  as  to  preclude  any  examination  into  .the  items. 
{Truman  v.  Huntj  1  Term  Rep.  40.)  A  greater  latitude  has 
of  late  prevailed,  and  any  errors  may  be  shown  and  corrected ; 
but  still  the  stating  of  an  account  is  regarded  as  a  consider- 
ation for  the  promise;  and  it  is  in  the  nature  of  a  new 
promise. 

Technically  speaking,  a  negotiable  note  is  not  an  extinguish- 
ment of  an  antecedent  debt ;  yet  it  has  been  deemed  an  ex- 
tinguishment sub  modo.  In  the  Court  of  King's  Bench,  (2 
Bac.  Abr.  Debt^  G,  290.  Gunllim^s  edit.  See,  also,  Beu:.  Abr. 
vol.  1.  281.  note^  and  Kearslake  v.  Morgan,  5  Term  Rep.  513.) 
a  negotiable  note  or  bill  of  exchange  has  been  held  to  *be  an 
extinguishment  of  a  simple  contract  debt,  the  defendant  being 
liable  to  pay  the  money  to  a  third  person.  Though  this  prin- 
ciple is  not  to  be  found  in  any  adjudged  case,  yet  it  is  so  rea- 
sonable and  necessary  a  rule,  in  a  commercial  country,  that  I 
am  disposed  to  adopt  it,  with  this  qualification ;  that  where  a 
negotiable  note  has  been  given  for  a  prior  debt,  not  to  suffer 
the  plaintiff  to  recover  on  the  original  consideration,  unless 
he  shows  the  note  to  have  been  lost,  or  produces  and  cancels 
it  at  the  trial. 

The  power  of  attorney  to  Mr.  Dwight  did  not,  in  its  terms^ 
authorize  him  to  compound  or  take  security  for  the  debt  in 
question ;  and  the  testimony  offered,  to  prove  that  it  did  give 
him  that  authority,  was  of  the  most  slender  kind,  the  mere  un- 
derstanding of  the  general  creditors  of  Seymour  and  i>'  Camp. 
The  judge,  at  the  trial,  very  properly  rejected  this  evidence ; 
and  if  the  plaintiffs  will  now  stipulate  to  cancel  and  file  with 
this  court,  the  note  given  to  them  by  the  defendant,  the  pres- 
ent motion  ou^ht  not  to  prevail,  otherwise,  I  think  it  ought  to 
be  granted,  (a) 

Judgment  for  the  plaintiffs. 

(a)  The  coiuisel  for  the  plainiUrs  produced  the  note,  canceled,  and  filed  it  with  th» 
clerk.  See  Bernard  v.  WueoXf  (S  Johns.  Cat.  374.)  A  sur\'iving  partner  may  maui 
tain  a  suit  in  his  own  name,  for  a  debt  doe  the  partnership. 
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Hatten  against  Speter*  hatfen 

THIS  was  a  special  action  on  the  case.  The  declaration  in  a  special 
litated  the  defendant  to  be  the  attorney  of  the  plaintiff;  that  in  *ctioo  on  Um 
consideration  of  a  certain  reward  he  promised  to  put  out  such  bankn^t^ho 
moneys  belonging  to  the  plaintiff,  as  came  into  his  hands,  on  ^^^  '^t^ 
bond  and  mortgage ;  but  that  he  fidled  and  neglected  so  to  do,  bls'bajilCuptcy, 
by  which  means  the  money  was  lost,  &c.  Non  assumpsit  was  under  a  promise 
pleaded,  and  the  *cause  was  tried  before  Mr.  Justice  Living-  [  *  38  ] 
ston,  at  the  Neto-TorJc  Sittings,  the  25th  of  June,  1804,  when  topui  it  out,  on 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  ^^  *^cuJSy, 
the  court,  on  the  following  case:  •  but  neglected  to 

The  defendant  was  attorney  in  fact  for  the  plaintiff,  who  re-  hcidr*'tLat'to 
sided  at  Charleston  in  South  CarolinOy  under  a  power,  dated  wa«'not  liable, 
in  1791,  to  receive,  from  time  to  time,  all  moneys  due  to  the  oractiOTj^*bS 
plaintiff,  in  the  state  of  New-Torky  for  which  he  was  to  receive  that  the  demand 
the  usual  commission.  He  received  various  sums,  at  different  ^  bankrupt^ 
times,  junder  the  power,  and  being  in  partnership  with  Jacob  certificate^^it 
Mark.  The  moneys  were  entered  in  the  books  of  account,  Jj^ie^unde^ 
kept  by  the  partnership  of  Jacob  Mark  8f  Co.,  but  all  corre-  the  commiMion. 
spondence  relative  to  the  plaintiff's  affairs  was  carried  on  with 
the  defendant  alone,  except  at  one  period,  when  he  was  absent. 

Numerous  extracts  from  the  correspondence  between  the 
plaintiff  and  defendant,  were  inserted  in  the  case,  which  it  is 
unnecessary  to  detail.  They  tended  to  show  a  negligence  in 
the  defendant,  as  the  agent  X)f  tlie  plaintiff,  in  not  having  the 
money  duly  secured,  pursuant  to  the  instructions  of  the  plain- 
tiff, and  his  own  engagement. 

Mark  fy  Speyer  t^ame  bankrupts,  and  were  regularly 
discharged  under  the  act,  in  the  month  of  October,  1800.  On 
their  examination  before  the  commissioners,  they  stated  the 
plaintiff  to  be  "  a  creditor  for  1,400  dollars,  which  was  to  have 
been  secured  by  a  mortgage."  By  a  deed  of  lands  in  trust  on 
the  2d  of  December,  1799,  and  by  another  of  the  31st  of  May, 
1800,  they  had  secured  several  of  their  creditors,  to  a  large 
amount. 

Mark  deposed,  that  he  entered  into  partnership  with  the  de- 
fendant in  1792,  when  the  defendant  was  attorney  in  fact  to 
the  plaintiff;  that  the  plaintiff  was  informed  of  the  connec- 
tion, and  her  accounts  were  kept  in  the  books  of  the  partner- 
ship; and  that  accounts  current  between  her  and  Jacob  Mark 
fy  Co.  were  sent  to  her  annually ;  that  from  the  tenor  of  the 
plaintiff 's  letters,  in  answer  to  the  defendant,  ♦from  June  to  [•M 
August,  1798,  he  and  the  defendant  considered  the  plaintiff 
as  cuthorizing  the  deferring  of  the  execution  of  the  securities 
for  the  1,400  dollars,  until  a  further  sum  was  received,  so  as  to 
include  all  in  one  mortgage,  and  that  this  was  the  reason  of  the 
delaying  the  execution  of  the  securities ;  that  on  the  3d  of 
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August,  1799,  the  parinership  of  Mark  fy  Co.  was  dissoWedi 
and  Mark  engaged  to  take  all  the  partnership  property,  pay 
all  the  debts,  particularly  the  one  due  to  the  plaintitt*,  and  to 
allow  the  defendant  10,000  dollars  for  his  interest  in  the  joint 
estate ;  that  circular  letters  were  sent  to  the  creditors,  informing 
them  of  the  dissolution  of  the  partnership,  and  that  Mark  had  un^ 
dertaken  to  pay  all  the  debts;  that  one  of  these  letters  was  seat 
to  the  plaintiff  as  a  creditor,  and  adding  that  security  woukl  be 
given  for  the  debt,  if  she  would  give  further  time  for  the  paymeDt. 

The  plaintiff  wrote  to  Mark,  the  2dth  of  January,  1800,  and  in 
the  letter  acknowledged  the  receipt  of  the  circular  letter  of 
Mark  fy  Co.,  and  that,  as  she  was  informed  he  was  to  settle 
the  partnership  debts,  she  hoped  he  would  exert  himself 
to  pay  her,  and  was  willing  to  grant  him  a  short  indulgence 
for  that  purpose. 

The  plaintiff  claimed  1,400  dollars  principal,  with  interest* 

This  cause  was  argued  at  the  last  term  by  Pendleton  and 
Bunner,  for  the  plaintiff,  and  Jones,  for  the  defendant. 

Two  points  were  insisted  on  by  the  plaintiff's  counsel. 

1.  That  a  claim  for  damages  for  misconduct  of  an  attorney, 
by  which  the  plaintiff  lost  the  money  intrusted  to  his  manage- 
ment, is  not  a  debt  from  which  the  defendant  is  discharged  by 
the  bankrupt  act 

2.  That  as  the  interest  on  the  contract  was  payable  hatf- 
vearly,  the  damages  ought  to  be  ascertained  by  calculating  the 
mterest  half-yearly,  and  adding  it  to  the  principal,  from  Aovem- 
&er,  1798,  when  the  last  interest  was  paid. 

^Livingston,  J.,  now  delivered  the  opinion  of  the  court 
On  the  trial  of  this  cause,  I  thought  the  demand  barred  by  the 
proceedings  under  the  bankrupt  act.  This  opinion  was  ex- 
pressed at  the  time ;  but  the  parties  chose,  without  my  inter- 
vention, to  make  a  case  which  presents,  for  decision  a  questioa 
of-some  importance,  but  of  no  great  difficulty:    Whether  a 

Serson,  who  has  received  money  prior  to  his  bankruptcy,  un- 
er  a  promise  to  put  it  out,  on  bond  and  mortgage,  and  which 
he  failed  to  do,  be  liable,  notwithstanding  his  certificate,  in  a 
special  action  on  the  case,  for  such  neglect.  This  is  stating 
the  question  in  its  most  favorable  aspect  for  the  plaintiff;  for 
it  may  be  doubted  whether,  being  early  apprized  of  her 
money's  not  being  placed  in  this  way,  she  did  not  approve  and 
ratify  her  agent's  conduct.  But  I  am  willing  to  meet  the 
question  as  here  put,  being  satisfied,  after  conskierable  rcfleo- 
tion,  that  the  defendant  is  protected  from  any  suit  that  can  be 
brought  against  him,  on  account  of  his  dealings  with  the  plaintiff 
A  bankrupt,  being  compelled  to  surrender  all  his  pro}^rty 
for  the  benefit  of  creditors,  and  having  done  so  fairly,  is  en- 
titled, and  such  is  one  object  of  the  law,  to  be  protected 
against  the  claims  of  all,  who  were  creditors  before  the  act  of 
bankruptcy.  He  is,  in  the  terms  of  the  act,t  ^^  discharged 
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from  all  debts  due  by  him,  at  the  time  he  became  baukrupt,  Ai.iiANf, 
and  from  all  which  were  or  might  have  been  proved  under  the  ^^^^'  *^ 
commission."  Now,  if  this  demand  could  have  been  proved,  HAtiki^* 
what  right  have  we  to  repeal  the  statute,  and  hold  the  party  ^  ^ 
liable?  It  was  admitted,  at  least  it  was  not  denied,  that  an  '*^^ 
action  far  money  had  and  received,  might  have  be^i  brought, 
and  that  then  the  certificate  would  have  been  a  bar.  This  in- 
volves in  it  another  admission,  which  is,  that  the  sum  in  con- 
troversy might  have  been  p^ved  under  the  commission,  and 
thus  brings  the  defendant's  case  within  the  letter  of  the  act. 
But  plain  and  imperative  as  its  tone  is,  because  the  plaintiff 
has  had  ingenuity  enough  to  resort  to  a  special  action,  it  is  ex- 
pected that  we  are  to  pronounce  the  discharge  a  nullity,  and 
to  render  the  bankrupt  liable  for  an  old  debt.  In  this  ^action,  [  *  41  | 
it  is  supposed,  the  damages  are  so  very  uncertain,  that  they 
can  only  be  settled  by  a  jury,  and,  therefore,  not  suscc^ptible 
of  proof  before  commissioners;  and  that  a  bankrupt's  dis- 
charge does  not  depend  on  the  intrinsic  merits,  or  real  nature 
of  the  demand,  but  on  the  form  in  which  his  adversary  shall 
elect  to  sue  him.  What  was  meant  by  the  contingency,  or 
uncertainty  of  this  demand, ^and  its  difficulty  of  liquidation,  I 
could  not  understand.  Its  payment  depended  on  no  future,  or 
doubtful  event;  the  plaintiff,  at  the  time  of  the  bankruptcy, 
could  have  sworn  to  what  was  due.  No  claim  can  be  of  more 
easy,  or  prompt  liquidation,  whether  the  one  or  other  form  of 
action  can  be  pursued.  The  sum  received,  with  interest,  was 
all  that  could  be  recovered  in  any  way;  and  if  compound,  in- 
stead of  common  interest,  were  allowed,  only  a  few  more 
figures  would  be  necessary.  Here,  then,  could  occur  nothing 
of  that  uncertainty,  which  is  a  hindrance  to  making  proof  un- 
der a  commission,  and  by  which  is  intended  a  difficulty,  from 
the  nature  of  the  demand,  in  determining,  without  a  trial, 
what  damages  the  party  is  entitled  to. 

It  would  have  been  better,  and  more  consistent  with  the 
spirit  of  a  system  of  bankrupt  law,  and  the  humanity  due  to 
debtors,  to  have  excluded  from  proof  such  claims  only  as  were 
contingent,  or  as  originated  in  torts;  as  actions  for  assault  and 
battery,  trespass  on  land,  slander,  and  the  like,  in  which  the 
damages,  instead  of  being  governed  by  certain  and  known 
rules,  depend  almost  entirely  on  discretion,  and  are  so  abitrary 
that  the  party,  if  lefl  to  his  own  oath,  would  be  toially  at  a 
loss  to  fix  the  amount.  This  appears  to  have  been  the  under- 
standing of  Mr.  justice  BuUer,  who,  in  Johnson  v.  Sviller^^  JJ^"^-  ^^ 
observes,  "  that  it  is  not  to  be  taken  for  granted  that  a  demand  *"  *^ 
in  trover  cannot  be  proved  under  a  commission ;  where  the 
demand  can  be  liquidated,  it  may.  It  is  only  personal  damage, 
as  for  an  assault,  &c.,  that  cannot  be  proved."  But  extensive 
as  the  exclusion  has  become,  it  is  very  certain  that  there  is  yet 
no  obstacle  to  proving  a  debt,  originating  in  the  receipt  of 
money  to  another's  use. 
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ALBANY,        It  only  remains  to  see  whether,  by  recurring  to  a  particular 

^^J^;J22^  ^'^^^  ^f  action,  the  bankrupt  may  be  placed  at  the  mercy  of 

M'DouoALL    creditors.     It  would  be  somewhat  extraordinary,  *if  a  positivt) 

^*  and  plain  injunction  of  a  statute  could  be  frittered  away  in 

an^ber.       this  manner,  or  that  the  substantial  right  of  any  party  should 

be  varied,  if  not  prostr(lted,  by  an  option,  left  with  those  whose 

interest  and  feelinp  naturally  lead  to  an  abuse  of  it     I  should 

struggle  hard,  could  any  authoritative  precedent  be  produced, 

to  get  rid  of  it ;  but  none  exists.     The  only  rule  prescribe«l 

being  the  practicability  of  proving  a  debt  under  a  conmiission, 

it  will  be  unsafe  to  resort  to  any  other,  especially  to  one  which 

can  only  mislead,  by  concealing  from  view  the  true  and  esseu 

tial  merits  of  the  case. 

It  is  said,  however,  that  Lord  Mamfield  broke  in  upon  the 
t  Ihmg,  684.  rule  in  the  case  of  Goodtitle  v.  Northy^  and  considered  the 
form  of  the  action,  as  the  only  test  of  a  bankrupt's  liability. 
Nothing  more  was  decided  in  that  case,  than  that  bankruptcy 
was  no  plea  to  an  action  of  trespass  for  mesne  profits^  on  ac^ 
count  of  the  damages  being  so  uncertain.  It  is  true,  Lord 
Mansfield^  in  giving  his  opinion,  does  say,  '^  The  form  of  action 
is  decisive,"  which  principle  is  also  recognized  and  adopted  in 
^  Term  Rep,  Parker  V.  Norton^X  where  trover  was  brought  for  a  bill  of  ex- 
change, and  a  bankruptoy,  which  happened  after  the  con- 
version, was  held  to  be  no  defence,  though  it  was  conceded 
that  it  would  have  been  so,  if  the  action  had  been  for  money 
had  and  received.  Of  th^  cases,  it  is  sufficient  to  say,  that 
neither  of  them  has  any  binding  force  here,  and  that  the 
reasons  on  which  they  proceed  are  not  such  as  to  induce  us  to 
adopt  them.  It  is  refining  away  one  of  the  most  important 
provisions  of  the  bankrupt  law  ;  it  savors  of  extreme  hardship 
towards  unfortunate  debtors,  and  establishes  a  mode  of  reviv- 
ing suits  for  old  demands,  which,  with  a  little  ingenuity  and 
fiction,  may  be  extended  to  almost  every  debt  a  merchant  may 
owe  at  the  time  of  his  bankruptcy.  Judgment  must  be  entered 
for  the  defendant 

Judgment  for  the  defendant 


M'DouGALL  against  A.  &  W.  Sitcher  and  Weeks 

A  porcnnscr  THIS  was  an  actiou  of  trespass  quare  dausum  fregit,  for 
of  real  «iate,  en^^ring  the  house  of  the  plaintiff,  in  the  city  of  kew-Tork. 
[*43]  *lt  was  tried  before  Mr.  Ch.  J.  Lexois,  at  the  New-York  Sit- 
^•'^>^>  rtM^6,  tlie  nth  day  of  April,  1803. 

and'  take  pm-      In  September,  1801,  about  a  week  before  the  trespass  com- 
mnSw^'m^a  P'^''*®^  ^f>  ^*^®  plaintiff  was  taken  in  execution,  and  confined 
peaceable  man.  Within  the  limits  of  the  gaol  in  the  city  of  New- York,  where 
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he  remained  with  his  femily  at  the  time  of  the  supposed  ties-     Albany, 
pass.    By  his  direction,  a  label,  or  removal-plate,  was  put  up,  y^^^^:^^^^^ 
on  the  outside  of  the  door  of  the  house  in  question,  informing    m'Douoalz. 
the  public  that  he  had  removed.     During  the  time,  however,  g^^^,^;^  ^^ 
his  apprentices  continued  daily  at  the  shop,  which  is  the  locus     '  i^otberf^ 
m  quo,  employed  in  the  business  of  the  pbuntifT,  and  they  shut  ^^       ihoaA 
up  and  locked  the  house  every  evening  when  they  left  it.     In  8<^e  goods  of 
the  morning,  after  the  apprentices  had  so  left  the  house,  the  *rieto™w«'teft 
defendants  were  found  in  possession,  and  the  lock  appeared  to  on  tbe'premis^. 
have  been  forced  from  the  door.     The  plaintiff,   who   is  a  ^***bS^oS2^ 
painter  and  glazier,  left  property,  consisting  of  paints  and  ^S^ahy    occu- 
glass,  of  a  considerable  value  in  the  house.     The  goods,  or  a  ^^^^i^  "^"^ 
greater  part  of  them,  were  afterwards  sent  to  the  plaintiff,  by 
order  of  the  defendants.  (a)  ontr  r. 

The  defendants  offered  to  give  in  evidence,  in  justification,  £^^7.  ^ 
that  previous  to  the  supposed  trespass,  the  premises  in  ques-  JJ^^^^kZ' 
tion  were  sold  by  the  sheriff,  under  an  execution  against  the  340. 
plaintiff;  that  one  Ebenezer  Clark  became  the  purchaser,  by 
whose  license  and  authority  the  defendants  entered ;  and  fur- 
ther, that  one  of  the  defendants  derived  a  title  to  the  premises 
fVom  such  sale,  and  that  the  other  defendants  entered  with  him 
as  his  servants.     This  evidence  was  overruled  by  the  judge, 
and  the  jury  found  a  verdict  for  the  plaintiff,  for  40  dollars 
damages. 

A  motion  was  made  to  set  aside  the  verdict,  I .  For  the  misdirec- 
tion of  the  judge  ;  2.  Because  the  verdict  was  against  evidence. 

The  cause  was  argued  at  the  last  term,  by  Colden,  for  the 
plaintiff,  and  Evertsoriy  for  the  defendants. 

Livingston,  J.,  now  delivered  the  opinion  of  the  court. 

May  the  purchaser  of  real  estate,  under  a  Jieri  facias^  enter 
on  it  in  a  peaceable  manner,  though  some  goods  of  the  for- 
mer proprietor,  who  was  the  judgment  debtor,  be  left  on  *the        [  *  44 1 
premises,  without  being  answerable  to  the  latter  as  a  trespasser  ? 

This  is  a  suit  not  entitled  to  much  favor,  and  unless  some 
very  inflexible  rule  require  it,  the  posiea  should  not  be  per- 
mitted to  pass  into  the  plaintifTs  hands.  Fortunately,  how- 
ever, no  such  rule  exists.  Under  such  sale,  the  plaintiffs 
interest  which  may  have  been  a  fee-simple,  for  aught  that 
appears,  vested  in  the  purchaser :  a  right  of  entry  was,  of 
course,  acquired ;  and  in  an  ejectment,  the  jud^ent  and 
sheriffs  deed  would  have  been  conclusive  against  MDouealL 
Under  an  elegit,  though  the  land  be  not  delivered  to  a  plain- 
tiff, he  may  enter  without  waiting  until  the  sheriff  receive  a 
liberate.^  Why  then  should  not  the  same  course  obtain  on  a  f  r^  ^^, 
fi,  fa.  where  the  property,  instead  of  being  extended,  is  abso-  3^- 
lutely  sold  ?  The  goods  which  were  left  could  not  prevent 
the  entry's  being  peaceable.  They  were  incapable  of  resist 
ance,  and,  therefore,  no  breach  of  peace  could  ensue.  If  it 
had,  the  defendants  might,  perhaps,  have  been  indicted ;  but  this 
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Feb.  1806. 


[*45] 


f  Since 


woald  not  have  rendered  them  trespasiers  on  a  party ,who  had  bo 
longer  anjr  interest  in  the  loau  in  quo.  At  any  rate  the  entry 
roust  now  be  intended  to  have  been  peaceable,  as  all  the  proof 
to  that  point  was  overruled.  The  case  of  Savage  v.  Dem^f 
proves  only,  that  beer  being  left  in  a  cellar,  the  house  could 
not  be  proceeded  against,  as  a  vmeani  possession ;  but  whether 
the  landlord's  sealing  a  lease  on  it  OM'such,  made  him  a  tres 
passer,  did  not  come  in  question.  A  court  would  hardly  have 
considered  a  barrel  of  ale,  stowed  below,  as  capable  of  defend- 
ing a  dwelling-house  against  intruders.  We  have  heard,  in 
this  country,  of  a  battle  of  kegs ;  but  with  poetical  fictions  we 
have  nothing  to  do. 

If  necessary,  we  might  ask,  how  it  appears  that  any  goods 
were  on  the  premises  ?  It  is  true,  one  witness  said  so  ;  but  if 
the  defendant's  testimony  had  been  admitted,  who  can  say 
this  might  not  have  been  disproved,  if  such  dereliction  were 
requisite  to  render  an  entry  peaceable  ?  But  admitting  the 
fact,  it  would  not,  perhaps,  be  too  much  to  say,  that  where  the 
debtor  himself  is  in  possession,  a  sheriflT  would  have  a  right  *to 
turn  him  out,  and  put  in  a  purchaser.  Without,  however, 
going  this  length,  which  is  not  essential  to  a  decision  of  the 
point  before  us,  it  is  not  risking  too  much  to  say,  that  a  pur- 
chaser at  a  sheriflTs  sale  may  enter  upon  the  property  left  in 
the  situation  this  was,  by  one  who  was  defendant  in  the  judg- 
ment ;  and  that  he  may  retain  the  possession,  and  plead  it  to 
be  his  soil  and  freehold  to  any  suit  brought  by  the  debtor. 
There  must,  therefore,  be  a  new  trial,  with  costs  to  abide  the 
event  of  the  suit,  (a) 

New  trial  granted. 

(a)  See  Taylor  v.  Cole.  (3  Term  Rep,  S92.)  This  was  an  action  of  tremass  a{;aiast  a 
sheriflT  for  breakiug  and  enlerinr  a  house,  aiid  expelliug  the  plaluUflT.  The  deleudant 
justified  under  a  J. /a.  by  which  be  sold  the  interest  of  tl^  plaiutiflTin  tbejprcmises  to  nno 
Harris,  who  aAerwards  peaceably  entered  and  expelled  the  plaintiff.  Tne  Court  of  K,. 
B.  held  that  a  purchaser,  under  a  sheriff's  sale,  on  an  execution ^  misht  peaccal)ly  enter 
and  retain  posisessiou,  and  mi^t  plead  that  it  is  bis  soil  and  freehold :  that  viitoevei 
had  a  right  of  entry  could  not  oe  considered  as  a  trespasser  for  asserting  tnat  right,  unless 
he  did  it  by  force.  The  common  plea  of  Uberum  Unementumf  proved  this.  liuUer,  J., 
was  incliuea  to  think,  that  the  sheriff  on  the  ^.  /a.  might  turn  the  debtor  out  of  poe> 
session. 

In  the  case  of  Jackson,  ex  d'^m,  Kane,  v.  Stembergh,  decided  in  this  court  in  Oclobet 
«•  term,  1799,t  it  was  held,  that  a  purchaser  of  lands,  at  a  sheriff's  sale,  under  ajiert/acias 


r  oinw     re^  urm,  17yy,t  il  was  held,  that  a  purchaser  of  lands,  at  a  shenff 's  sale,  under  Vijieri/actas 
^^fc      r*  *"i  «i«    >n'g*>*  maintaiu  ejectment,  the  debtor  in  possession  being  considered  by  the  slieriff^s  salt 
Johns.  Cos.  Ids.  quasi  a  tenant  at  will  to  the  purchaser,  and  that  in  such  a  case,  no  ad  vers?  posse&sioi 
would  be  presumed. 


[*46] 


*FooT  against  Tracy. 


i^ibLuw  thi  THIS  was  an  acUon  for  publishing  two  libels,  concemmg 
defendant  give  the  plaintiff,  in  the  Lansingburgh  Gazette.  The  cause  was 
Ke  ger^i  ^ed  befo^  Mr-  Ch.  J.  Kent,  at  the  Albany  circuit,  in  October, 
issue. the  gene-  1804.  The  declaration  contained  two  counts;  one  for  a  pub- 
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lication  on  the  3d  of  Mm/f  1803,  of  the  foUowing  words :  "  The     Albany, 
cliaracter  of  the  wretch  is  too  well  known  to  require  a  descrip-     ^^'  ^^^* 
tion ;  every  lineament  of  hiB  countenance  reminds  the  behold-  """""^fIJ^^^^ 
er  that  he  was  not  born  to.  be  drowned."     The  other  count  v- 

was  for  a  publication  on  the  16th  Av^t,  1803,  of  the  follow-  ^^^' 
ing  words:  ^'Yet  these  are  cases  which,  by  a  commissioned  rai  character  of 
pettifogger  of  the  lowest  grade,  are  represented  as  being  in  ^  miCgaliM 
analogy  with  that  of  Mr.  Croswell^  and  which,  to  deceive  a  too  ^,^f™*K®* ' 
credulous  public,  he  has  ushered  to  them  through  the  foul  ^^''*^-  ^^^ 
swillage  of  a  mercenary,  drunken,  subsidized  renegado."  ,  The  («)  Tiiat  he 
defendant  pleaded  not  gtdlty.  The  publication  was  admitted,  S"°**\»iu23S 
and  the  innuendos  proved.  STIL^v"?^®' 

The  defendant  then  offered  to  prove  the  general  charader  «?i.7a»w.i3J^ 
of  the  plaintiff,  both  as  a  lawyer,  and  a  man,  to  be  so  bad,  as  S^U,  ^f^L', 
not  to  entitle  him  to  more  than  mere  nominal  damages,  which  SSre^ipiSn- 
evidence  was  overruled  by  the  judge.  tiir  !■  charwi 

The  jury  found  a  verdict  for  the  plaintiff,  for  200  doDars  jSwSJTsJchlvi- 
oamages.  Biwe.    Ptiddoak 

A  motion  was  made  for  a  new  trial,  for  the  misdirection  of  owfA^rSi.  ^ 
the  judge  who  tried  the  cause,  and  the  same  was  argued,  at  the 
last  term,  by  Emotty  for  the  defendant,  and  Woodw&rthy  Attor- 
ney Genera],  and  Edwards^  for  the  plaintiff. 

Thompson,  J.  This  is  an  application  for  a  new  trial,  on  the 
ground  that  the  defendant  was  not  permitted  to  give  evidence 
touching  the  general  character  of  the  plaintiff.  The  action 
was  for  publishing  a  libel,  and  the  single  question  presented  is, 
whether,  in  such  case,  it  be  competent  for  the  defendant  to  go 
into  evidence  of  the  plaintiff's  general  character. 

I  have  had  some  difficulty,  in  making  up  an  opinion  on  this 
question.  The  researches  of  counsel  have  not  been  *able  to  [  *47  j 
furnish  us  with  much  aid  from  adjudged  ci^es,  and  our  prac- 
tice at  circuits  has  not,  I  believe,  been  uniforai  on  the  subject. 
We  are  left,  therefore,  pretty  much  at  large,  to  establish  such 
it  rule,  as  will  be  the  most  just,  and  analogous  to  the  general 
rules  of  evidence.  There  can  be  little  doubt,  that  the  charac- 
ter of  a  party  prosecuting  an  action  like  the  present,  is  of  some 
Importance,  in  estimating  the  measure  of  damages.  Actions 
of  this  description  are,  in  judgment  of  law,  brought  to  recover 
damages  for  a  real,  or  supposed  injury,  to  the  reputation  of 
the  party  libelled.  It  cannot  be  just,  that  a  man  of  infamous 
character  should,  for  the  same  libellous  matter,  be  entitled  to 
equaJ  damages  with  the  man  of  unblemished  reputation  ;  yet 
such  must  be  the  result,  unless  character  be  a  proper  subject 
of  evidence  before  a  jury.  It  would  not  be  competent  for  the 
defendant  to  plead  such  matter,  and  thereby  put  in  issue  the 
plaintiff's  character  ;  and  it  is  a  settled  rule  of  evidence,  that 
whenever  a  party  cannot  have  advantage  of  the  special  matter 
by^ple.iding,  he  may  give  it  in  evidence  on  the  general  issue. 
imUs,  24.  Smith  v.  Ri^ardson.    Bull  N.  P.  898.) 
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ALBANY,  The  doubt  with  me  has  been,  whether  the  inquiry  ou^t  to 
,^^^^^[^22^  extend  to  the  general  character  of  the  party,  or  be  restricted 
Foot  to  his  character  in  the  capacity  in  which  he  has  been  libelled. 
^  ^'  considering  it  analogous  to  an  examination  into  the  character 

of  a  witness.  The  question,  in  that  case,  is  not  as  to  his  char- 
acter at  large,  but  as  to  his  general  character  for  truth  and 
veracity.  The  result  of  my  reflections,  however,  is,  that  the 
general  character  should  form  the  subject  of  examination. 
The  character  of  the  plaintiff  comes  in  collaterally,  and  is  not 
directly  put  in  issue.  To  confine  the  inquiry  to  the  particular 
character  of  the  party,  in  the  capacity  in  which  he  has  been 
libelled  would  be,  in  some  measure,  infiringing  upon  a  well 
settled  rule,  that  under  the  general  issue  the  truth  of  the 
words  cannot  be  siven  in  evidence  in  mitigation  of  damages. 
(Underwood  v.  Parkt,  2  Stra,  1200.  Stniih  v.  Richardson, 
WiUes,  20.) 

In  the  case  of  DmnU  v.  Pawling,  (12  Ftn.  Ahr.  159.  fl, 

[  *48]         16.)  Baron  Price,  before  whom  the  case  was  tried,  said  *he 

would  not  allow  any  particular  credit  of  the  plaintiff  to  be 

given  in  evidence ;  but  if  the  defendant  had  a  mind  to  examine 

to  this,  the  question  must  be  asked  in  general 

As  the  legal  intendment  is,  that  the  action  is  brought  to 
repair  an  injury  done  to  a  person's  character,  in  the  estimation 
of  the  pubhc,  the  jury  must  be  left  very  much  in  the  dark,  in 
making  a  just  reparation  in  damages,  without  being  furnished 
with  some  data,  by  which  to  estimate  its  value,  and  suscepti* 
bility  of  injury.  Though  the  inquiry  into  general  character 
may  be,  in  some  measure,  vague  and  uncertain,  and  in  some 
cases  may  lead  to  abuses ;  yet  I  have  adopted  it,  as  being  the 
least  exceptionable  course.  Such  inquiries  may  be  legally 
made  of  witnesses,  as  to  enable  the  jury  justly  to  appreciate 
the  sources  from  which  they  form  their  opinion  of  the  general 
character  of  a  party,  and  thereby  prevent  very  great  evil  or 
imposition. 

I  am,  thereJbre,  of  opinion,  that  the  verdict  should  be  set 
aside,  with  costs  to  abide  the  event  of  the  suit 

Livingston,  J.  On  the  argument,  I  was  much  struck  with 
some  of  the  reasons  which  were  urged  in  favor  of  a  general 
inquiry  into  character ;  but  am  now  satisfied  that  these  impres- 
sions were  incorrect,  and  that  more  mischief  will  follow  fi*om 
an  adoption  of  such  a  rule,  than  by  excluding  the  investigation 
altogether,  except  when  presented  as  a  complete  justification, 
in  the  form  of  a  special  plea.  It  was  conceded,  that  for  that 
purpose,  the  evidence  under  this  plea  could  not  be  offered, 
except  only  in  mitigation  of  damages.  But  where  is  the  es 
sential  difference  between  nominal  damages,  and  a  verdict  for 
the  defendant  ?  The  plaintiff  is  as  much  out  of  pocket,  and 
his  reputation  as  far  from  being  repaired,  in  the  one  case  as  in 
the  otner.  To  this  it  is.  answered,  that  a  person  of  bad  fame 
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has  no  right  to  bring  a  suit,  or  if  he  does,  that  he  cannot  ex*  Albany, 
pect  the  same  compensation  as  those  who  have  a  character  to  ^^^^f^fl 
lose.     But  no  one,  however  low  a  man's  reputation  be,  has  a  ^"^^ 

right  to  publish  slanders  of  him,  or  to  charge  him  with  crimes 
of  which  he  is  innocent.  If  he  confines  himself  to  the  truth, 
he  can  plead  it ;  but  if  he  will  deal  in  general  invective,  or  in- 
dulge his  wit  and  venom,  by  travelling  out  *of  the  record,  he  [  *  Wl 
must  abide  by  the  consequence.  Nothing  is  better  settled, 
than  that  the  truth  of  a  libel,  or  of  slander,  cannot  be  relied 
on,  in  justification,  unless  pleaded.  What  is  not  permitted 
then  directly,  ought  not  to  be  tolerated  in  any  other  way.  If 
this  be  allowed  under  the  general  issue,  it  will  not  only  have  a 
tendency  to  justify,  but,  in  efiect,  amount  to  the  same  thing, 
and  that  without  legal  proof  of  any  one  fiict. 

Nothing  can  be  inferred  from  the  silence  of  the  English 
books.  The  law  in  Great  Britain  may  be  regarded  as  well 
settled,  and  then  the  question  would  not  occur.  The  cases  in 
slander,  as  far  as  they  go,  and  the  reasons  of  them,  apply  to 
libels,  and  are  opposed  to  the  admission  of  such  testimony.  No 
decision,  it  is  true,  can  be  found,  of  the  question,  how  far  gen- 
eral reputation  is  proper  evidence  on  not  guilty,  in  slander, 
but  the  twelve  judges,  in  the  case  of  Smith  v.  Richardson, 
( JVtUesy  20.)  were  unanimously  of  opinion,  that  where  words 
miport  a  felony,  the  truth  could  not  be  given  in  evidence 
under  the  general  issue,  in  mitigation  of  damages,  which  rule 
was  afterwards  extended  to  every  species  of  slander,  and  not 
barely  to  such  as  imported  a  charge  of  felony.  (Underwood  v. 
Parks^  2  Sira.  1200.)  Now  if  the  truth  of  a  slander  may  not 
be  shown  in  mitigation,  d  fortiori,  evidence  of  general  reputa- 
tion, which  is  only  another  way  of  making  the  jury  believe 
that  the  defendant  has  published  nothing  but  the  truth,  ought 
to  be  rejected  ;  for  it  would  be  absurd  to  shut  our  ears  against 
positive  evidence  of  a  fact,  and  yet  listen  to  circumstantial 
proofs.  Nor  is  it  any  reason  for  permitting  the  inquiry,  that 
a  man  is  always  prepared  to  support  his  general  character. 
This  is  not  only  not  true  in  point  of  fact,  but  not  being  in 
issue,  the  plaintifi*  is  no  more  bound  to  bring  witnesses  to  repel 
an  attack  of  that  kind,  than  A  refutation  of  the  charge  which 
gave  rise  to  the  suit.  Baron  Price,  (Dennis  v.  Pawling,  12 
rin.  159.)  on  a  trial  before  him,  would  not  allow  any  thing  to 
be  given  in  evidence,  which  tended  to  justify  the  words^  though 
in  mitigation  only. 

One  of  the  questions,  which  was  overruled  here,  was  mani- 
festly improper.  It  went  directly  to  prove  the  plaintiff  a  pet- 
tifogger, which  was  part  of  the  Ubel  complained  of,  *and  the  [  *  50  ] 
truui  of  which  was  not  pleaded.  In  another  part  of  the  publi- 
cation he  was  called  a  ^^  wretch,"  and  if  the  defendant  had 
been  permitted  to  prove  him  void  of  morals,  honesty  nnAinteg^ 
rity,  tliis  accusation  would  also  have  been  completely  proved, 
and,  perhaps,  in  the  only  way  such  a  charge  could  be  made 
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out.  It  was  said,  this  [woof  ought  to  have  been  received,  be- 
cause the  truth  of  these  charges  could  not  be  pleaded.  If  so, 
it  was  the  defendant's  own  fault  to  make  them,  and  is  no  reason 
why  the  plaintifT  should  be  surprised,  or  the  rules  of  evidence 
subverted.  But  this  difficulty  was  only  imaginary.  It  was 
easy  to  plead,  that  he  was  a  pettifogger,  and,  perhaps,  it  wouM 
have  been  competent,  to  have  disclosed,  in  the  same  way,  oa* 
tieular  facts  of  dUhmutji  in  the  plaintiff,  which  might  nave 
justified  his  applying  to  him  the  other  harsh  e|Mtfaets  made  use 
of;  but  without  giving  an  opinion  on  this  point,  the  answer 
already  made  to  this  difficulty,  if  it  be  real,  is,  that  it  is  a 
dilemifia  of  the  party's  own  creating.  If  it  were  a  reason  for 
examining  into  general  character,  the  most  atrocious  libel  might 
be  published,  and  the  party  defend  himself,  not  by  fxooS  of 
any  particular  charge,  or  improper  conduct,  but  by  a  species 
of  testimony,  springing,  perhaps,  from  political  or  religious  in* 
tolerance  or  bigotry,  and  always  too  general  and  equivocal,  if 
not  too  easily  procured,  to  afford  much  satisfaction* 

The  case  of  JJmm  v.  Stewart,  (1  Term  Rep.  148.)  virtu- 
ally involves  a  decision  of  this  question,  and  though  no  au- 
thority here,  it  is  entitled  to  attention,  if  it  should  be  found  on 
examination  to  contain  a  &ir  exposition  of  the  common  law 
on  this  point.  The  defendant,  to  meet  the  libellous  matter, 
which  was  calling  the  plaintiff  a  '^  swindler  and  common  in- 
former,"  pleaded  generally,  '^  that  he  was  one  of  a  gang  of 
swindlers  and  common  informers,  and  had  been  guilty  of  do* 
ceiving  and  defrauding  divers  persons." 

The  objection  to  this  plea,  and  which  prevailed,  vnis,  that 
it  was  too  general,  as  it  did  not  set  forth  any  particular  act  of 
swindling,  nor  whom  the  plaintiff  had  defraudbd,  nor  in  what 
manner. 

*Mr.  Justice  BuUer,  in  giving  his  opinion,  observes,  '^  that 
it  is  not  true  that  the  general  character  of  the  plaintiff  is  put  in 
issue,  for  the  evidence  to  support  the  defendant's  plea  (or, 
which  is  the  same  thing,  the  lifa^l)  must  be  special ;  for  where 
the  whole  defence  arises  from  proof  of  particular  facts,  the 
general  character  is  not  in  issue."  On  this  I  remark,  that  if 
geneial  character  could  not  be  put  in  issue,  even  in  the  form  of 
a  pica,  which  gave  full  notice  to  the  opposite  party,  much  less 
should  it  be  p>ermitted  in  a  way,  which  cannot  fail  to  be  attend- 
ed with  surprise  and  real  inconvenience. 

Though  this  case  be  not  without  its  difficulties,  the  safirat 
course  will  be,  to  exclude,  on  trials  of  this  kind,  all  evidence 
of  general  reputation.  It  will  only  impose  on  those  who 
choose  to  publish  their  animadversions  on  the  crimes  or  fail- 
ings of  others,  which  occupy  so  great  a  portion  of  our  public 
papers,  the  task  of  proving,  by  particular  bets,  the  truth  of 
what  they  assert.  Nor  is  there  any  hardship  in  this.  Those 
who  sport  with  the  feelings  of  others,  under  the  professions  of 
zeal  for  public  good,  on  no  other  basis  than  that  of  conunon 
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fame,  which  is  not  always  an  infallible  guide,((i)  cannot  com-  A(.BANy, 
plain,  if  courts  require  from  them,  on  these^  as  on  n^qst  other  ^^^j!!^^ 
occasions,  some  better  proof  of  the^r  calumnies  thw  general 
opinion.  If  every  man  who  does  not  enjoy  an  unblepiished 
reputation,  or  has  the  misfortune  to  be  disesteemed  by  hi? 
neighbors,  were  fair  game,  in  a  country  where  the  liberty  of 
the  press  is  so  much  perverted  and  abused^  icw,  indeed,  would 
escape. 

There  was  some  testimony  offered,  to  show  a  provocation, 
which  was  aUo  overruled  ;  but  ^s  that  has  not  been  relied  on, 
upon  the  motion  for  a  new  trial,  I  do  not  wish  to  be  under 
stood  as  giving  any  opinion  on  it.     The  posted  should  be  deliv 
ered  to  the  plaintiff. 

Tompkins,  J.,  declared  himself  of  the  same  opinion. 

Spencer,  ^.,  having  been  concerned  as  counsel  in  i\iG  cause, 
gave  no  opinio^. 

Kent,  Ch.  J.  The  single  question  in  this  case  is,  whether 
the  defendant,  under  the  general  issue,  in  an  action  of  slan- 
der, *may,  at  the  trial,  give  evidence  as  to  the  general  charac-  [  *  62 
ter  of  the  plaintiff  in  mitigation  of  damages. 
'  The  allegation,  in  the  declaration,  that  the  plaintiff  is  of 
good  &me,  is  merely  inducement  to  the  action,  and  not  trav- 
ersable. {Sirach%fs  case,  Styles,  118.)  It  is  a  general  rule, 
that  matters  which  cannot  be  pleaded,  may  be  given  in  evi- 
dence, in  mitigation  of  damages ;  and  when  such  matters  are 
excluded  from  evidence,  as  the  truth  of  the  charge  in  an  action 
of  slander,  one  principal  reason  is,  that  they  may  be  pleaded 
in  bar,  and  the  plaintiff  be  thereby  apprized  of  the  defence. 
(Smith  V.  Richardson,  Willed s  Rep.  20.) 

It  was  upon  this  ground  that  Baron  Price,  at  nisi  prius,  in 
the  cause  of  Dennis  v.  Pawling,  (12  Vin.  159.  pi.  16.)  ruled, 
that  whatever  tended  to  justify  the  words  should  not  be  given 
in  evidence  ;  but  that  whatever  tended  to  show  a  provocation, 
or  any  transaction  between  the  parties  giving  occasion  for 
speaking  the  words,  was  proper,  because  those  inatters  eouldnot 
be  pleaded. 

So  also,  in  the  case  of  Coot  v.  Berty,  (12  Mod.  232.)  it  was 
held,  that  a  license  by  the  husband  to  the  wife  to  commit  adul- 
tery, could  not  be  pleaded  in  bar  to  an  action  of  trespass  by 
the  husband,  but  that  it  might  be  given  in  evidence,  in  mitiga- 
tion of  damages.  In  these  actions  for  criminal  conversa- 
tion with  the  plaintiff's  wife,  it  is,  the  settled  practice,  to  admit 
not  only  the  criminal  conduct  of  the  wife  in  general,  and  even 
particular  acts,  as  her  general  behavior  is  put  in  issue,  (Elsam 
V.  Fawcett,  2  Esp.  Cases,  562.  Butler's  N.  P.  206.)  but  it  is 
also  the  practice  to  inquire  into  the  moral  character  and  beha- 
vior of  the  husband  himself,  who  is  the  party  to  the  record. 

(a)  Tarn  fietipramque  tenaXf  piom  lumc  ia  vm.— Virgil. 
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(See  Coot  t.  Berty,  13  Mod.  23S.  King  t.  Francis,  3  Eif 
Coiei,  116.  VFindham  r.  ^comi,  4  Eip.  Guei,  16.  Bron 
Uy  T.  Ffo/foce,  aid.  237.) 

As  the  general  character  of  the  plaintiff  cannot  be  question- 
ed bj  the  plea,  it  would  seem  to  result,  necessarily,  from  the 
received  principle,  that  it  mi^t  be  questioned  in  mitigation  of 
damages.  The  character  of  the  plaintiff  must  be  considered  as 
cominff  in,  at  least  collaterally,  upon  the  trial.  It  is  always 
alleged  as  the  inducement  to  tho  action,  and  the  injury  to  it 
is  the  gravamen  complained  of.  In  assessing  the  *clamages, 
the  jury  must  take  into  consideration  the  ^neral  character, 
the  standing  and  estimation  of  the  plaintiff  m  society ;  for  it 
will  not  be  pretended,  that  every  plaintiff  is  entitled  to  an 
equal  sum,  for  the  worth  of  character.  The  jury  have,  and 
must  inevitably  have,  a  very  large  and  liberal  discretion  in  appor 
tioning  the  damages  to  the  rank,  condition  and  character  of 
the  plaintiff;  and  they  must  have  evidence  touching  that  con- 
dition and  character,  so  as  to  have  some  guide  to  their  dis- 
cretion. 

If  the  plaintiff's  character  comes  collaterally  in  question,  in 
an  action  of  slander,  all  that  the  books  say  in  these  cases  is, 
that  you  cannot  go  into  evidence  of  particular  facts.  There 
is  not,  I  presume,  a  case  to  be  met  with,  in  which  it  is  ruled, 
that  you  cannot  examine  into  general  character.  Nor  is  there 
any  general  principle  of  law  violated  by  such  examination. 
Every  man  is  supposed  capable  of  supporting  his  general  char- 
acter, though  no  man  is  presumed  to  be  capable  of  repelling  a 
specific  charge,  without  previous  notice ;  and  this  is  the  true 
and  rational  distinction  applicable  to  the  case  before  us.  {Bul^ 
kr'i  N.  P.  296,  5.) 

The  case  of  Dennis  v.  PaxoUng  is  an  authority  in  favor  of 
the  defendant's  proposition.  That  was  an  action  of  slander, 
and  Baron  Price  would  not  allow  any  particular  credit  to  be 
^iven  of  the  plaintiff,  in  evidence  on  the  trial ;  but  said,  that 
if  the  defendant  had  a  mind  to  examine  to  tins,  the  question 
must  be  asked  in  general.  So  in  cases  of  mm.  con.  the  de- 
fendant has  been  permitted  to  question  the  general  character 
and  conduct  of  the  plaintiff.  It  appears  to  me,  therefore,  that 
the  admission  of  such  testimony  violates  no  rule  of  law ;  but 
is  rather  required  by  the  general  principle  which  admits  in 
evidence  matters  relevant  to  the  cause,  and  which  could  not 
be  pleaded,  and  allows  the  general  character  of  the  party  to  be 
examined,  when  it  comes  in  collaterally;  such  evidence  is  es- 
sential to  guide  the  discretion  of  the  jury,  and  its  legality 
receives  strong  countenance  from  decisions  bearing  on  the 
question.  I  am  of  opinion,  accordingly,  that  the  verdict 
ought  to  be  set  aside,  with  costs,  to  aUide  the  event  of  the  suit 
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*The   court  being   thus  equally  dmded,(a)  the  defendant     albant, 
took  nothing  by  his  motion.  ^JlJlillSSL 

Judgment  for  the  plaintiff.  (&) 

{a)Bridgty.John9<m,6Wend.RejhS4^  EtHngr.Btmk  United  SlaUt,  II  WkeM, 
R4p.6e,7wmd.ReiK%\9, 

(A)  In  Lamed  v.  BufiiUom,  (3  T^^ng'e  Mate.  Step.  646.)  it  was  held,  that  in  slander  the 
plaintifT  may  rive  in  evidence  his  own  rank  and  condition  in  life,  previous  to  the  actioo, 
and  his  genera  charaeter^  to  aj^greyate  the  damages ;  and^  thai  toe  defendant  mayalso 

laraci 
I  Ahmdey  'permitted  the  plaintiff  to  give  evidence  o?  her  antecedent 
good  cfaaraclcrj    gnneral  character  being,  m  seme  respecU,  ia  issue. 


avail  himaeif  of  such  evidence  to  mitigate  the  damages.  In  the  case  of  £m^ 
utf-,  (5  Esp,  N,  P.  Cos,  14.)  which  was  an  action  lor  words,  for  giving  a  be 
of  a  servant.  Lord  AlvanUy  permitted  the  plaintiff  to  give  evidence  oT  her 


King  v.  War- 
a  bad  character 


The  Overseers  of  the  Poor  of  the  town  of  Shawan- 
GUNK,  against  the  Overseers  of  the  Poor  of  the 
town  of  M abiakating. 

FROM  the  return  of  the  certiorari^  directed  to  the  Court  of  Two josUces 
General  Sessions  in  the  county  of  Ulster^  it  appeared,  that  an  JJJfovai^f**a 
order  had  been  given  by  two  justices  of  the  peace,  for  the  re-  p<u^>er,  on  m- 
moval  of  Sarah  Hidty  a  pauper,  from  the  town  of  MamaJcating  {^JJJS*&Jm  i^ 
to  the  town  of  Shawartgunk.  The  order  recited,  that  it  was  source^  or  on 
made  on  complaint  of  the  poor-masters  of  the  town  of  Mamakor  SJ^i^^'stat^ 
tine;  that  the  justices,  ^' after  examining  the  said  Sarahy  as  that  thepauDer 
well  under  oath  as  otherwise,  could  not  discover  that  she  had  Jljae^'jiiiJLeal 
any  legal  settlement  or  place  of  residence  in  any  part  of  the  bie^  that  the 
world  whatever;  that  if  suffered  to  remain  she  was  likely  to  |iSJ'^**"Jh2 
become  chargeable  to  the  town ;  and  that  the  place  she  last  place  of  legal 
came  from  was  the  town  of  Shawan^nk.  From  this  order  SatSchpau^ 
the  overseers  of  Skawangunk  appealed  to  the  General  Sessions  came  last  finom 
of  the  Peace,  by  whom  it  was  confirmed.  {hteS^dcfi; 

without  a  more 

Fisk,  in  behalf  of  the  plaintiffs  in  error,  now  moved  to  quash  ^IST^a^i^I 
the  order;  1.  Because  it  was  stated  to  have  been  made  on  the  tionofthefacu. 
complaint  of  the  poor-masters  of  the  town  of  Mamakaiingf 
when  no  officers  of  that  name  are  known  in  law,  or  authoriz^ 
to  make  complaint;  2.  Because  it  requires  the  overseers  of  the 
town  of  Shatvangmik  to  receive  the  pauper,  &c.,  without  ad^ 
judging  that  she  was  legally  settled  in  that  town. 

1.  He  contended,  that  the  justices  were  not  authorized  to 
remove  any  person,  unless  upon  complaint  of  the  overseers  of 
the  poor,  or  from  their  own  knowledge  or  belief  that  such  a 
person  is  likely  to  become  chargeable ;  and  the  grounds  or 
reason  for  such  removal  ought  to  appear  in  the  order.  The 
complaint  is  a  substantial  part  of  the  order,  and  it  ought  to  be 
made  by  the  persons  designated  by  law  for  that  purpose. 
*Here  it  was  done,  on  the  complaint  of  poor-masters^  and  un^  [  *  S5  | 
less  the  court  will  intend  that  they  are  the  overseers  tfthe  poor, 
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this  exception  must  be  fatal.  (Jjaws  ofN.  T.  24  ses$.  c.  184 
sect.  7.  vol.  1.  p.  566.  Rex  v.  Hareby,  3  BumsU  Jtutice^  566. 
2  Boit,  636.  2  Andrewi,  361.)  ''  The  removal  is  bad  if  it  do 
not  set  forth  any  complaint  made :  for  the  complaint  is  the 
foundation  of  the  justices'  jurisdiction."  In  Rex  v.  Inhabit^ 
ants  of  Weston  Rivers,  fyc,  (2  Salk.  482.)  it  is  said,  «*that  a 
complaint  from  one  not  concerned  is  nothing.'' 

2.  The  order  merely  recites,  that  the  pauper  had  no  place 
of  legal  settlement,  and  that  she  came  last  from  the  town  of 
SSiawangunk ;  but  there  is  no  express  adjudication  of  the  facts. 
The  authorities  on  this  point  show,  that  there  must  be  an  adju- 
dication, for  want  of  which  the  courts  have  uniformly  quashed 
the  order  of  removal.  (1  Burrow's  Set.  Cases,  39.  76.  584. 
2  Boifs  Poor  Laws,  643.  Bury  v.  Arundel,  645.  Rex  v.  jMW- 
dleton,  647.  Rex  v.  Weswood.  Ufculm  v.  Gysthydon,  648. 
ibid.     Trowbridge  v.  Weston,  643.  /Wrf.) 

L,  Elmendorf,  contra.  No  particular  form  of  order  is  pre- 
scribed. The  justices  are  to  make  one  according  to  the  nature 
of  the  case.  The  present  is  weU  enough,  and  £e  first  excep- 
tion is  of  no  force,  as  the  act  allows  the  justices  to  remove,  on 
any  information,  or  on  their  own  knowledge. 

As  to  the  second  exception,  it  may  be  said,  that  the  order 
of  removal  may  be  made  on  two  grounds,  either  on  adjudica- 
tion of  a  legal  settlement  of  the  pauper,  or  as  n,  vagrant.  This 
order  expressly  declares,  that  the  justices  do  not  &now  where 
Sarah  Hide  had  her  legal  settlement,  but  directs  her  to  be  sent 
back  to  Shawangunk,  from  which  she  last  came,  which  are  the 
words  of  the  act.  There  is,  therefore,  a  substantial  and  sufli- 
cient  adjudication  of  the  facts. 

FisJc,  in  reply.  Whether  it  be  an  order  of  removal,  or  a 
vagrant  warrant,  yet  it  should  contain  an  express  adjudication. 
It  must  either  adjudge  the  place  of  the  pauper's  legal  settle- 
ment to  be  at  »£,  or  that  she  is  likely  to  become  chargeable, 
and  that  she  lost  came  from  such  a  town.  The  making  of  the 
order  or  warrant  is  a  judicial  act,  and  the  adjudication  should 
be  set  forth.  It  is  the  duty  of  the  justices  to  hear,  examine 
♦and  adjudge.  The  law  will  not  allow  them  to  remove  upon 
light  or  trivial  causes ;  their  order  should  be  clear,  precise  ana 
definite.  The  adjudication  is  the  substance  and  basis  of  the 
order.  It  cannot  be  presumed,  but  must  be  distinctly  express- 
ed. This  is  not  a  mere  travelling  order  or  warrant,  as  it  is 
called,  for  it  directs  the  overseers  of  S.  to  receive  and  provide 
for  the  pa\iper;  such  an  order  is  directed  to  the  constable  of 
the  next  town,  and  so  from  him  to  the  next  In  either  case, 
however,  an  adjudication  is  necessary. 

Per  Curiam.  The  justices  may  act  ofx  information  obtained 
firom  any  source,  or  on  their  own  suepicLoa  The  order  of 
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wi  ^0  justices  states,  that  they  do  not  discover  that  the  pau-     ALBANY, 
per  lad  any  legal  settlement  in  this  state;  and  it  expressly  .^^^^H^^^S^ 
nn44  that  she  came  from  Shawangunk.    This  is  a  sufficient  ad-    bpcombsk 
judication  of  the  fact,  to  authorize  them  to  send  her  back  to  ^      ^• 
that  town. 

Motion  denied. 


M'CuuBER  against  Goodrich  and  another. 

THE  return  to  the  certiorari  in  this  case,  stated  that  the     in  «a  action 
plaintiffs  in  the  suit  before  the  justice,  declared  against  the  unde7*tlw^Si 
present  plaintiff  in  error,  on  a  written  agreement,  dated  the  pwnd       act. 
18th  February,  1804,  by  which  he  promised  to  frame  and  put  ^^g^^  ^f^ 
up  for  them  a  house  of  certain  dimensions,  on  or  before  the  Ist  tract  may  bo 
day  of  June  following.     The  plaintiffs  below,  on  their  part,  en-  "**'  ^' 
gaged  to  furnish  the  materials  on  the  spot  where  the  fi^e  was 
to  be  erected,  and  in  consideration  of  the  performance  of  the 
promise  of  the  defendant  below,  they  s^pulated  to  pay  to  him 
the  sum  of  70  dollars,  in  wheat  and  cattle,  on  the  1st  day  of 
November  ensuing.     There  was  an  averment  that  the  defend- 
ant did  not  put  up  the  frame,  &c. 

The  defendant  below  requested  an  adjournment  of  the  cause, 
which  was  granted  by  the  justice,  and  on  "4he  day  fixed  the 
parties  appeared,  when  the  plaintiffs  below  demanded  a  trial 
by  jury,  and  a  venire  was  issued.  The  jury  were  summoned, 
empannelled  and  swojn,  on  the  same  day,  and  sat  together  to 
♦hear  the  allegations  and  proofs  of  the  parties.  The  defend-  [  •  57  j 
ant  then  pleaded,  that  the  plaintiffs  ought  not  to  have  or  main- 
tain their  action  against  him,  because  he  had  before  that  time 
commenced  an  action  against  the  plaintiffs  before  another  jus- 
tice, in  the  investigation  of  which  the  same  question  then  be- 
fore the  jury,  had  been  made  before  the  other  justice,  and  that 
the  damages  claimed  by  the  plaintiffs  ought  to  have  been  set 
off  by  them  in  the  former  suit.  The  plaintiffs  replied,  that  their 
demand  was  not  exhibited  before  the  other  justice,  and  that, 
being  for  uncertain  damages,  it  could  not  have  been  set  off 
in  that  action.  The  justice,  after  hearing  the  parties  and  their 
evidence,  decided,  that  the  plaintiffs  ou^ht  not  to  be  barred  by 
means  of  the  premises,  on  which  further  evidence  was  introduced. 
The  same  pleas  were  again  stated  and  argued  before  the  jury, 
who  found  a  verdict  for  the  plaintiffs,  for  the  damages  demanded. 

Simonds,  for  the  plaintiff  in  error,  contended,  that  the  judg- 
ment below  ought  to  be  reversed,  for  the  following  reasons ; 
1 .  That  the  declaration  does  not  contain  an  averment  of  the 
performance  of  the  condition  precedent ;  2.  That  the  justice 
adjourned  the  cause  before  issue  was  joined ;  3.  That  the  jus- 
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ALBANY,     dee  issued  a  venire  before  any  issue  was  joined  ;  4.  That  the 

^J;JJIJ^  justice  oYerruled  the  plea  of  a  former  trial  and  recovery ;  and^ 

jrccMBBK    5-  That  he,  afterwards,  suffered  the  same  pleas  to  go  to  the 

▼•       j'^''y« 

aa^UMv.  To  show  the  necessity  of  averring  the  performance  of  a  pre 

cedent  condition,  he  cited  Doug.  684.   fVm,  Blacks.  Rep.  630 
Espinasse's  Digestj  304. 

Kirklandy  contra. 

Kent,  Ch.  J.,  dehvered  the  opinion  of  the  court.  Several 
objections  were  raised  to  the  validity  of  the  proceedings  below 
-but  it  will  be  sufficient  to  notice  one  which  goes  to  the  meriti 
of  the  case.  The  defendant  below  pleaded  a  former  suit  by 
him  against  the  plaintiffs,  in  bar,  and  they  replied,  that  their 
demand  beinj^  for  uncertain  damages,  could  not  be  set  off  in 
the  former  suit,  and  the  justice  overruled  the  plea.  The  exist- 
ence of  the  former  suit  was  not  put  in  issue,  but  admitted  by 
■  ^J  the  rephcation,  wiiich  also  admitted  that  the  ^demand  for 
which  the  present  suit  was  brought,  had  not  been  pleaded,  nor 
set  off  in  the  former  suit.  The  simple  point,  therefore,  is, 
whether  it  ought  not  to  have  been  set  off.  The  ninth  section 
of  the  ten  pound  act  states,  that  the  defendant  may  plead,  or 
set  off  his  account  or  demand  against  the  plaintiff,  and  that  if 
he  neglects  or  refuses  so  to.  do,  he  shall  forever  thereafter  be 

Erecluded  from  any  action  to  recover  the  same.  The  words 
ere  are  very  broad.  It  is  his  account  or  demand  that  is  to  be  set 
off.  In  Englandy  unliquidated  damages  cannot  be  set  off,  for 
the  set-off  statutes  speak  only  of  mutual  debts.  Our  statute 
receives  a  similar  construction,  for  it  applies  only  to  persons 
dealing  together  and  indebted  to  each  other.  But  I  think  the 
act  in  question  requires  a  more  extensive  construction,  and 
that  the  word  demand  here  must  apply,  at  least,  to  all  matters 
arising  upon  contract.  The  act  is  very  imperative,  and  intend- 
ed to  prevent  cross  suits,  and  a  course  of  petty  and  vexatious 
Utigation,  in  respect  to  demands  within  the  jurisdiction  of  a 
justice.  It  is  not  necessary,  at  present,  to  say  whether  the 
word  demand  in  the  act,  will  reach  to  every  matter  within  the 
cognizance  of  a  justice,  nor  do  I  mean  to  be  understood  to 
that  extent.  But  as  to  demands  arising  upon  contract,  I  am  of 
opinion,  they  ought  to  be  pleaded  or  set  off,  and,  consequently, 
that  the  justice  determined  erroneously  in  this  case.  The  re- 
turn states,  that  the  same  pleas  were  afterwards  introduced 
and  argued  before  the  jury,  but  we  are  here  to  understand  that 
the  pleadings  still  included  the  same  admissions  of  the  par- 
ties, and  that  the  facts  of  the  existence  of  the  former  suit,  and 
of  the  omission  to  set  off,  were  not  controverted.  The  jury, 
therefore,  by  their  verdict,  confirmed  the  enoneous  decision 
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of  the  justice ;  and  for  this  cause,  I  think  the  judgmeii  oelow     ALBANY, 
ought  to  be  reversed,  (a)  sJ^^^^St^ 

Judgment  reversed*       iucbarosov 

V. 

(a)  By  the  6di  teet.  of  the  revued  act  (31  mm.  c.  204.)  it  is  provided,  that  the  defendant       Backvi 


*RicHARD80N  ogaittst  Backus.  [*b9j 

THIS  was  an  action  of  blander.  It  appeared  from  the  affi-  .On  an  appiiea- 
davit,  which  was  read,  that  an  interlocutonr  judgment  had  been  u^"  JSriT^or in! 
obtained  for  want  of  a  plea,  and  a  writ  of  inquiry  awarded,  on  quiryaadsobse- 
which  600  dollars  damages  were  assessed  by  the  jury.  The  S^^'i/^^I 
defendant  had  demurred  to  the  declaration ;  and  in  August  term,  ^^^^  dander, 
the  demurrer  was  overruled,  but  the  defendant  was  allowed  to  ^thef^nd' 
withdraw  his  demurrer,  and  plead,  on  payment  of  the  costs,  m^  ^^  since 
The  defendant,  not  having,  in  the  opinion  of  his  counsel,  suffi-  ^^!!^^J^ 
cient  evidence  to  support  a  plea  of  justification,  suffered  a  judg-  ""^^  amonnt 
ment  by  default.  After  notice  ^f  executing  the  writ  of  inquiry,  5'*'ihe  wiSf 
and  before  the  jury  had  actually  assessed  uie  damages,  the  de-  9?^'^?°r|^  ^' 
fendant  discovered  material  evidence,  before  unknown  to  him,  gtatTttommM 
and  which  he  was  advised  would  fuliy  justify  the  speaking  the  of  the  witnesses, 
words  charged  in  the  declaration.  The  affidavit  further  stat-  ^y^L^ts^ 
ed,  that  the  evidence  since  discovered  would  prove  the  truth  pi^^?  ^v  them. 
of  the  words  spoken ;  but  it  did  not  mention  the  names  of  the  i%Ti?*of  inquiry 
witnesses,  nor  the  particulars  of  what  he  expected  to  be  able  jL*^ .  ***™"} 
to  prove  by  them.  the  iSSJ'before 

which  it  is  re- 

Itussel,  for  the  defendant,  moved  to  set  aside  the  default,  ^'"the'VuEude 
writ  of  inquiry,  &c.  He  contended,  that  the  proceedings  ^J^o/aUs, 
ought  to  be  set  aside  on  the  ground  of  irregularity ;  1.  Because 
no  rule  had  been  entered,  since  that  of  Augiut  term,  which 
did  not  award  a  writ  of  inquiry ;  2.  That  the  writ  of  inquiry 
does  not  follow  the  words  of  the  act  relative  to  process  in  the 
Supreme  Court,  as  it  stated  the  proceedings  to  be  "  before  our 
justices  of  the  Supreme  Court,'^  dLc,  and  was  made  returnable 
**  to  our  said  court,  before  the  justices  aforesaid." 

Whenever  a  particular  form  of  words  in  any  process  are 

{>rescribed  by  statute,  those  words  must  be  strictly  followed, 
n  the  case  of  Drake  v.  Miller y  {Cole.  Cos.  85.)  process  con- 
taining such  words  was  declared  void.  Even  if  the  court 
should  be  of  opinion  that  there  was  no  irregularity,  yet,  as  new 
and  material  evidence  has  since  been  discovered  (2  fVm.  Black. 
955.)  by  the  defendant,  and  which  he  has  had  no  opportunity  to 
produce,  be  ought  to  be  allowed  to  come  in,  and  plead  *on        [*60  J 
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AL6A^r,  such  terms  as  the  court  may  impose.  The  extraofdinaiy  aiid 
^^^^^*^^'  very  heavy  damages  assessed  in  this  Cause,  ivds  an  additional 
LiriNGSTOH    reason  for  the  interpbsition  of  the  court. 

V. 

HEKTHAM.  ig  j^^  Shephefdy  contra.  The  practice  of  the  coiirt  does 
not  tender  it  hecfessary  16  enter  a  rule  for  awardihg  a  writ  of 
inquiry.  It  is  a  judicial  writ,  founded  on  record.  The  statute 
expressly  declares,  that  it  shall  be  awarded.  It  differs  from 
the  case  of  an  assessment  of  damages  by  the  clerk  of  the  court, 
which  is  a  special  power  giveii  by  the  feet,  and  an  order  of  the 
court  for  that  purpose  becomes  requisite.  Admitting  that  the 
writ  of  inquiry  had  irregularly  issued,  that  irregularity  was 
waived  by  the  party's  attendance  at  the  tiihe  t)f  execution,  and 
he  cannot  now  take  advantage  of  it. 

The  words  In  the  act  relative  to  writs,  refer  only  to  first  process, 
and  not  to  writs  of  inquiry ;  but  evert  if  it  were  informal,  that 
informality  is  cured  by  the  statute  xyf  jtofails.  The  court  have 
unquestionably  a  tight  to  allow  the  party  to  come  in  and  plead  ; 
but,  under  all  the  circumstances  of  the  case,  considering  his 
wilful  negligence,  it  would  be  uttreasronable.  The  affidavit 
does  not  state  the  nature  of  the  evidence,  which  has  been 
since  discovered ;  it  does  not  disclose  the  names  of  the  wit- 
nesses, nor  what  they  can  testify.  Instead  of  stating  the  opin- 
ion of  counsel  as  to  its  materiality,  the  whole  evidence  ought 
to  have  been  laid  before  the  court,  to  enable  them  to  judge 
whether  it  is  material,  or  not. 

Pet  Curiam,  The  words  «  our  justices,"  &c.  refer  to  the 
justices  of  this  court,  who  are  named  in  the  preceding  part  of 
the  writ;  and  we  are  inclined  to  think  the  writ  sufficient,  in 
point  of  form.  At  any  rate.  We  are  all  of  opinion,  that  the 
defect  is  cured  by  the  statute  o(  jeofails. 

As  to  the  other  point,  we  think  that  the  affidavit  of  the  de- 
fendant ought  to  have  disclosed  the  names  of  his  newly  discov- 
ered witnesses,  as  well  as  What  he  expected  to  prove  by  them. 
This  Would  sehre  for  a  check  against  the  abuse  of  general  affi- 
davits, after  a  trial.  Let  the  proceedings,  therefore,  be  stayed 
until  the  first  day  of  the  next  term,  that  the  defendant  may 
have  an  opp6rtunity,  if  he  thinks  proper,  to  amend  his  affi- 
davit. 


[  *  61  ]  *LiviNGaTON  against  Cheetham. 

ic^clr*S£;       WOOVVf^ORTH,  Attorney    General,    for  the    plaintiff, 
iforftUbei  inre-  moved  for  a  strucJc  jury  in  this  cause,  on  an  affidavit  stating^ 
l^w"el?  #S!  that  the  plaintiff,  at  the  time  of  the  publication  of  the  libel  for 
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which  this  action  is  brotight,  was,  ktiA  iioW  is,  recorder  of  thfe  a*^6anV, 
city  of  NetO'Ybrtc,  and  ex  Qjfidd,  a  director  of  the  Manhattctfi  ^  ^^^\  *^^ 
Company ;  that  the  libellons  publications  iti  Question  were  con-  trARb^it- 
cerning  his  conduct,  in  relation  to  thfe  interests  and  affairs  of  BBBG^ 
the  said  company;  and  that  the  same  were  false  and  un-  thompsoh. 
founded.  ,    . 

a  struck   jurf 

iiifcer,  contra.  is  allowed,  (a) 

Per  Curiam,  In  the  case  of  Foot^(^b)  who  was  district  J'^)  ^^S^  \ 
attorney,  and  brought  an  acfioii  for  a  libels  a  strilck  jury  was  m^mZW-  9M 
allowed.  The  present  application  is  within  the  reason  of  that 
case.  The  plaintiff  is  an  important  officer,  and  libelled  as  to 
his  trust  in  respect  to  the  Manhattan  Compdny,  and,  in  consid- 
eration of  his  public  station  and  character,  we  think  th6  rule 
ought  to  be  granted. 

Rule  granted  .-(c) 

\b)  i  Ctdnu,  49B.  Spencer  v.  Sannimm^  and  Foot  v.  Chmoelt.  In  thelaMer  eafc.  on 
beiDff  mfonncd  that  bis  affidavit  was  dfefective,  the  plaintlfT  withdrew  his  motion,  aua  at 
a  subsequent  term,  on  another  affidavit,  the  codrt  alloweci  a  strutk  jufy. 

(c)  See  Van  Vechten  ▼.  HopiaM,  (S  Johnt,  iUp,  3tS.)  and  llmmm  v.  ittmtey,  (4 
Johns.  Rep.  483.) 


Hardenbergh  against  Tiiompson. 

L.  ELMENDORI*  moved  to  set  aside  the  judgment  and  Where  no  at 
execution  in  this  causcj  for  irregularity.  The  affidavit  stated,  S^^^bvaX 
that,  in  October,  1804,  Thompson  obtained  a  judgment  against  fendant  m  erroi 
Hardenhergh,  before  one  of  the  justices  of  the  peace,  in  the  ^^  notiMS^tha 
county  of  ulster ;  that  Hardenbergh  afterwards  removed  the  rule  to  join  in 
cause  into  this  court,'  by  certiorari,  on  which  the  judgment  gS?^"on'the 
below  had  been  reversed ;  that  the  present  defendant  had  defendant  per- 
never  received^  any  notice  of  the  certiorari^  nor  of  the  subse-  bypStin^  it  up 
quent  proceedings,  until  the  sheriff  informed  him  that  he  had  in  the  clerk? 
an  execution  against  him,  issued  out  of  this  court,  at  the  suit  ^^' 
of  the  plaintiiF  in  error; 

♦C.  Elmendorfand  Sudam^  for  the  plaintiff  in  error,  opposed  [  *  62  ] 
the  motion,  on  an  affidavit,  stating  that  after  the  return  to  the 
certiorari  and  an  assignment  of  errors  had  been  iiled,  a  rule 
for  the  defendant  to  join  in  error  was  entered,  and  a  notice 
thereof  put  up  in  the  clerk's  office,  as  the  plaintiff  had  receiv- 
ed no  notice  that  the  defendant  had  employed  an  attorney ; 
and  that  after  the  expiration  of  the  rule,  a  default  was  entered 
and  a  judgment  of  reversal  thereon. 

Per  Ouriam.  The  rule  to  join  in  error  ought  to  have  been 
l^rsonally  served  on  the  defendant.  It  was  so  decided  m 
October  term,  1801,  in  error,  on  certiarariy  where  amotion  for 
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ALBANY,    judgment  of  reyenal  on  de&nlt,  foi  not  joining  in  enrcHr,  thoo^ 
^J]^£!;J^2^  not  opposed,  was  denied,  it  appearing,  that  no  attorney  had 

Salloo      been  employed  by  the  defendant  in  error,  and  that  the  notice 
llvLBciLf  and  ^^  ^>G^^  put  up  in  the  clerk's  office. 

Rule  granted. 


Ballou,  As»gnee  of  the  Sheriff,  &c.  against  Hum- 
bert and  another. 

Where  one  of  SIMONDSy  in  behalf  of  the  defendants,  moved  to  set  aside 
iTtskMr  m^  the  capias  ad  $atisfaciendum  in  this  cause,  on  the  ground  of 
eapioM  ad  rt-  irreTOlaritf.  From  the  affidavits  produced,  it  appeared  that 
^^i'^^l^dmeai  '^'  HtUbertf  one  of  the  defendants  only,  had  been  taken  on  the 
entered  and  an  Capiat  ad  respondeTtduMy  issued  against  both  at  the  suit  of  the 
^nrt'^^b^  plaintiff.  Judgment  having  been  obtained  in  the  suit,  the 
Mich  execution  plaintiff  took  out  cxecutiou  against  both  defendants,  who  were 
^de'^r^ln^  taken  in  execution  and  now  remain  in  prison. 

pean  that  only      Gold,  coutra,  produccd  the  ca.  $a.  on  which  the  sheriff  had 

Sfgin^*""*^-  endorsed,  that  A.  Hulbert,  one  of  the  defendants  onlyy  had  been 

rested,  is  taken  taken.     He  contended,  that  by  the  words  of  the  6tatute,(a) 

r  Tfi^T*-      ***  execution  might  be  issued  against  both  the  defendants, 

I     63  J        *though  the  one  only  who  had  been  arrested  on  the  mesne 

process,  could  be  taken  in  execution,  and  that  a  plaintiff  might 

endorse  a  direction  on  the  ca.  sa.  to  that  effect.     Though  the 

general  practice  may  be  to  issue  a  special  execution  in  such 

cases,  yet  there  was  no  necessity  of  inserting  such  special 

clause,  as  the  directions  of  the  act  would  be  complied  with,  if 

such  of  the  joint  defendants  as  were  taken  and  brought  into 

court,  on  the  mesne  process,  were  alone  taken  in  execution. 

The  words,  "  shall  not  issue  or  execute,*'  used  in  the  act,  when 

taken  in  connection  with  what  followed,  must  be  understood  to 

mean  no  more  than  that  the  execution  should  not  be  executed 

against  such  defendants  as  were  not  brought  into  court,  but 

the  execution  might  be  general,  and  against  all,  according  to 

the  judgment. 

The  court  refused  to  set  aside  th6  execution,  but  as  it  ap- 
peared from  the  affidavits,  that  J.  HMert  was  illegaUy  do 
tained  in  custody,  they  ordered  him  to  be  discharged. 

Rule  refused,  with  costs. 

(a)  RniMed  Lamt,  vol,  I .  mm.  t4.  c.  99. «.  13.  The  creditor  or  creditors  of  joint  debt- 
org  may  issue  a  process  scainst  them  io  the  manner  now  in  use,  and  in  case  may  of  such 
joint  debtors  be  taken  and  broucht  into  court,  he  or  they  so  taken  and  brousht  into  court, 
shall  answer  lo  the  plaintiff,  andin  case  jodgnent  shall  pass  ibr  the  pbuutifl;  he  shall  have 
L-   .    1  _j  .     * ..  J  brought  into  court,  flwrf  iywMl 

manner  as  if  they  had  al  been 
.  ,  but  »<  shall  not  be  law/td  to  i$tm 

or  execute  anyntch  exeaOion  a^aiiut  ike  body  or  agmnU  amf  lands  or  goods  the  solefr^ 
erty  of  aisif  person  not  brought  wto  amrt. 
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Schmidt  against  The  United  Insurance  Company,  tbb  psopls 

V. 

THE  eouri  detennined,  that  when  the  argument  of  a  case  Supkrtiso^s 
is  opened,  the  counsel  shaJl  funush  the  opposite  side  with  the    ^'  Ulster. 
points  relied  upon  by  the  party,  in  support  of  the  motion.  Practice    e« 

opening    aiga. 


*The  People,  at  the  relation  of  Tremper,  against  The       [  *  64  J 
Judges  and  Supervisors  of  the  County  of  Ulster. 

AT  the  last  term,  an  alternative  mandamus  had  issued,  di-  When  an  ai- 
rected  to  the  defendants,  and  no  return  having  been  made,  £i^Sf^  bM 
Emott  now  read  an  affidavit,  stating  that  it  had  been  served  by  ^^y  ^^^^ 
delivering  a  copy  thereof  to  each  of  the  defendants,  and  at  the  coim'^'^arfda! 
same  time  showing  the  original,  and  moved  that  a  peremptory  vit  o/  such  ser- 
mandamus  should  issue.  T^fJ^^ 

nMinaaiiMMwith- 

Gardinier  and  Van  Ness,  contra,  contended  that  a  peremp-  rretora^'to^Se 
tory  mandamus  could  not  issue  until  a  return  was  made  to  the  fint  writ,  (a) 
first  writ.     The  rule  should  be  for  a  return  to  the  first  manda- 
mus ;  as  in  other  cases,  where  a  writ  is  not  returned,  a  rule  is  r.^^J^j^^ 
obtained,  requiring  the  person  to  whom  it  was  directed,  to  S?.*^Jr^a  * 
return  it  in  a  certain  time,  or  that  an  attachment  issue. 

Emott  and  Harison,  in  reply.  The  alternative  mandamus  is 
like  a  rule  to  show  cause ;  and  as  copies  have  been  duly  served 
on  all  the  parties,  and  no  cause,  shown,  it  is  regular  to  issue  a 
peremptory  writ.  A  mandamus  is  not  like  ordinary  process, 
nor  governed  by  the  same  rules.  It  is  a  high  prerogative 
writ. 

Per  Curiam.  It  is  not  requisite  that  we  should  go  through 
the  process  and  delay  of  rules  and  attachments,  in  order  to 
compel  a  return  to  the  first  mandamus.  The  altemaiive  in  it, 
was  intended  for  the  benefit  and  convenience  of  defendants. 
.  As  the  first  writ  has  been  regularly  served,  we  may,  at  our 
discretion,  order  a  peremptory  mandamus ;  but  as  the  defend- 
ants may  not  have  had  a  sufficient  time  to  meet  together  and 
mak^  their  return,  we  are  disposed  to  allow  them  a  further  day  t 

for  that  purpose. 

The  counsel,  thereupon,  agreed  on  the  15th  day  of  April; 
and  the  court  ordered,  that  if  the  return  was  not  made  on  that 
day,  the  relator  might  sue  out  a  peremptory  mandamus. 
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ALBANY      tne  purpose  of  paying,  in  part,  the  contents  of  the  said  note 
F^.iao6.     jm J  iIj^i  Jjj  ^^^^  ijjg  g^j  Q^  D^  would  purchase  the  said  note 

Trs  Peoplb   of  the  said  BarrtUj  he,  the  said  Ward,  would  thereupon  im 
▼•  mediately  pay  the  sum  of  200  dollars  to  the  said  O.  JD.,  in  part 

*WAiti>.  payment  of  the  said  note,  and  would  pay  the  remainder  in  a 
short  time  thereafter.  The  indictment  further  chaiged,  that 
Barrett^  according  to  the  said  conspiracy,  assigned  the  said 
note  in  the  manner  above  stated ;  and  that  Barrett,  in  pursu- 
ance of  the  said  conspiracy,  under  false  pretences,  did  wickedly 
and  fraudulently  obtain  fiom  the  said  O.  D.  one  horse  of  the 
yalue  of  30  dollars,  a  wagon  of  the  value  of  30  dollars,  d^c.  of 
the  goods  and  chattels  of  the  said  O.  D.,  whereas,  in  truth, 
the  Miid  Medad  was  not  solvent  and  able  to  pay,  dLC,  and  that 
the  defendants,  at  the  time,  weU  knew  the  same ;  and  whereas, 
in  truth,  the  said  Ward  was  not  the  maker  of  the  said  note, 
nor  liable  to  pay  the  same,  as  was  falsely  pretended,  &c.,  and 
that  the  defendants  well  knew  the  same,  &c. 

The  question  as  to  the  validity  of  the  plea  of  awtrefai$  acquit 
was  brought  before  the  court  on  a  case  made. 
[•68]  *The  case  was  aiffued  in  August  term  last,  by  RuutU^ 

attorney  for  the  Peapk,  and  Crary,  kr  the  defendants. 

The  points  contended  for  b^  Russell ,  were,  1.  That  the 
offence  charged  in  the  first  indictment  did  not  appear  to  be 
the  same  as  the  one  laid  in  the  second. 

2.  That  the  former  indictment  was  erroneous,  and  therefore 
no  bar  to  a  second  prosecution. 

The  judges,  not  being  unanimous,  now  delivered  their  opin- 
ions seriatim. 

Tompkins,  J.  In  discussing  the  points  in  this  cause,  I  shall 
take  for  granted,  what  was  not  controverted  upon  the  aigu* 
ment,  that  the  proceedings  of  the  first  trial  of  the  defendants 
amounted  to  a  general  verdict  of  acquittal. 

The  principal  grounds  upon  which  the  first  point  is  attempt- 
ed to  be  supported,  are,  that  in  the  first  indictment  it  is  stated, 
that  the  defendants  conspired  to  defraud  one  Darren  of  his 
money,  goods  and  chattek,  whereas,  in  the  second,  they  are 
charged  with  conspiring  to  defraud  him  of  his  goods  and  chat- 
tels onl^ ;  that  the  date  of  an  endorsement  of  the  note,  men- 
tioned m  both  indictments,  is  mentioned  in  the  former  to  have 
been  on  a  particular  day,  and  in  the  latter,  on  a  different  day. 
These  variances  between  the  record  of  acquittal  and  the  in- 
dictment to  which  it  is  pleaded,  are  wholly  immaterial.  The 
same  evidence  would  have  supported  either  indictment.  Tes- 
timony of  defrauding  Darren  of  his  money,  would  have  been 
sufficient  to  support  the  charge  for  defrauding  him  of  his  goods 
and  chattels.  And  the  endorsement  of  the  note,  for  aught 
diat  appears,  being  in  blank,  according  to  the  customary  mme 
of  negotiating  promissory  notes,  it  was  discretionary  with  the 
prosecutor,  to  allege  the  endorsement  to  have  been  made  at 
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any  day  after  the  date  of  the  note,  of  which  the  defenlantt 
could  not  take  any  advantage.  If  the  nature  of  the  crime  be 
substantially  the  same,  a  variance  between  the  indictments,  iv 
other  respects,  may  be  helped  by  averments  in  the  plea.  The 
cases  in  which  variances  have  been  thus  helped,  as  mentioned 
in  Hawkins  (c.  25.  ^  3.^  and  in  PuUony  de  pace  regis^  (title 
Indictmeniy  ^  39  and  40. )  are  much  stronger  than  *the  present. 
It  is  there  laid  down,  tnat  the  party  indicted  may  plead  the 
former  acquittal,  and,  notwithstanding  a  variance,  may,  by 
averments,  show  the  truth  of  the  case,  and  be  discharged.  In 
this  case,  the  conspirators,  the  facts  of  conspiracy,  the  security 
in  relation  to  which  the  fraud  is  charged,  and  the  person  in- 
tended to  be  defrauded,  are  the  same,  and  in  every  substantial 
matter,  the  two  indictments  coincide.  The  first  point,  there- 
fore, is  untenable. 

The  second  point  is  one  of  great  importance.  The  general 
principle  established  in  the  history  and  reports  of  the  pleas  of 
the  crown,  is,  that  no  one  shall  be  twice  put  in  jeopardy  for 
the  same  offence. 

The  doctrine  here  c<Mitended  for  originated  with  Vaxux^s 
case,  (4  Co.  44.^  in  which  it  was  decided,  that  unless  the  party 
has  been  lawfully  acquitted,  upon  a  sufiicient  indictment  for 
the  same  offence,  he  cannot  have  the  benefit  of  the  plea  of 
autrefois  acquit.  By  a  lawful  acquittal,  must  be  understood 
an  acquittal  by  a  general  verdict.  If,  therefi»e,  the  accused 
escape  a  trial  by  the  entry  of  a  nolh  prosequi,  by  quashing  the 
indictment,  upon  an  issue  of  demurrer j  or  in  aoaiement,  he  is 
not  lawfuUy  acquitted,  and  cannot  in  those,  and  the  like  cases, 
evade  a  trial  by  the  country,  for  the  same  offence.  The  same 
observation  applies  to  the  cases  of  withdrawing  a  juror,  ex 
necessitate. 

It  may,  perhaps,  be  questioned,  whether,  by  an  insuflicient 
indictment,  in  the  authorities  relating  to  this  subject,  is  not 
meant,  one  which  states  facts  and  circumstances  diat  do  not 
amount  to  an  offence,  or  which  wants  the  legal  and  technical 
words  to  denote  the  crime.  Thus,  in  Pulton  (tit.  tuHctntent^ 
^  42.)  it  is  laid  down,  that  the  plea  of  autrefois  acquit,  is  not 
a  good  plea  to  an  indictment  for  felony,  unless  the  record 
vouched  does  contain  sufficient  matter  of  felony. 

In  2  Hale  (247.)  it  is  also  said,  that  autrefois  acquit  was  not 
a  good  plea  in  the  case  there  mentioned,  because  the  first  in- 
dictment was  insufficient,  for  it  contained  no  matter  of  felony. 
But,  on  examination,  the  cases  cited  do  not  appear  to  me  to 
apply  to  the  present  case,  because  *tbe  defendants  a\  ailed 
themselves  of  the  defects  in  the  indictment,  or  finding  In 
VauoE^s  case  there  was  not  a  general  verdict  of  not  guilty,  on 
die  first  trial ;  but  his  counsel  took  advantage  of  an  insoflicient 
finding  in  the  special  verdict  In  Cogan^s  case,!  where  there  iiLeaek^fna 
was  a  verdict  of  not  guilty  upon  the  first  indictment,  the  plea 
in  bar  to  the  second  md  hot  prevail,  because  the  offenoes  were 
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ALBANY,     not  the  samei  which  is  the  reason  assigned  by  the  court  for 

Feb.  1806.       ||,Qjf  dccisiop. 

t^TpmpljT      1*^6  defendants  in  this  cause  did  not  avail  themselves  of  any 
V.  defects  in  the  first  indictpnent,  but  were  acquitted,  because  the 

Ward.  Public  prosecutor  had  not  sufficient  proof  at  th§  time  to  estab- 
lish the  charge  af^nst  them^  To  allow  him,  now,  by  pointing 
out  defects  in  bi^  own  pleading,  to  place  the  defendants  in 
jeopardy  a  second  time,  would  contravene  a  salutary  maxim, 
that  no  one  shall  take  advantage  of  his  own  wrong,  TiiQ 
defects,  if  any,  in  the  former  indictment,  are  to  be  attributed 
to  the  district  attornev ;  and  if  he  can  take  advantage  of  them, 
when  will  the  peril  of  the  defendants  cease  ?  A  second,  third 
or  fourth  acauittal  will  not  secure  them,  if  the  ingenuity  of  the 
prosecutor  discover  defects  in  the  antecedent  indictments,  I 
am  inclined  to  think  the  presumption,  that  the  court  will  not 
render  judgmei?t  upon  a  conviction,  if  the  indictment  be  de- 
fective, ougtkt  not  to^haye  much  weight  at  the  present  d^y*  Ap 
offenders  appear  by  counsel,  or  have  couQsel  assigned  them 
by  tlie  court  in  almost  all  cases,  unless  advantage  is  taken  by 
them  or  their  cquq^el,  the  court  will  seldom*  of  its  own  mo- 
tion, seek  (or  defects  in  an  indictment  where  there  is  a  convic- 
tion, if  an  offence  bo  substantially  stated.  Since,  therefore* 
the  matter  in  the  first  indictment  is  substantially  the  same  for 
which  th^y  m'e  arraigned  the  second  time ;  sinpe  the  defend- 
ants took  no  advantage  of  any  defect  in  the  indictment  on 
their  first  trial,  and  have  been  acquitted  by  the  proceedings 
which  this  court  considered  as  equivalent  to  a  general  verdict 
of  not  guilty,  I  think  tiieir  plea  constitutes  a  good  bar  to  the 
second  indictment,  and  that  they  ought,  therefore,  to  be  dia- 


f  *  71  ]  *Spencer,  J,    It  is  contended  that,  owing  to  the  imperfiac- 

tions  in  the  first  indictment,  the  present  plea  is  not  a  bar.  The 
case  of  William  Vaujo  (4  Term  lUp.  44.)  is  a  leading  case. 
Vaua  had  been  indicted  for  poisoning  Nicholas  Ridley;  a 
special  verdict  was  found,  and  judgment  of  acquittal  was  given. 
He  was  indicted  again  for  the  same  murder,  and  plead^  the 
former  acquittal.  On  this  plea,  it  was  resolved,  that  when  the 
offender  is  discharged  on  an  insufficient  indictment,  there,  the 
law  not  having  had  its  end,  nor  the  life  of  the  party  ever  in  dan- 
ger, he  may  be  again  indicted,  and  tried ;  under  this  opinion, 
yaux  was  tried  a  second  time,  convicted  and  executed.  This 
case  is  sanctioned  t^  Hah  and  Hawkins,  {2  Hale,  248.  4 
Hawk.  311.)  the  latter  of  whom  says,  '^he  takes  it  to  be  set-? 
tied,  that  wnenever  the  indictment  is  so  erroneous,  for  want  of 
substance  in  setting  out  the  crime,  that  no  good  judgment 
could  be  given  on  it,  against  the  defendant,  an  acqmttalis  no 
bar  to  a  subsequent  indictment,  because,  in  judgment  of  laur, 
the  4efendant  never  was  in  danger.'' 

The  defisndants'  counsel  has  obviated  all  the  exceptions  taken 
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to  the  first  indictment^  but  one.    There  appears  to  be  no  venue,    Albany, 
either  expressly,  or  by  implication,  as  to  the  fraudulent  repre-  ^^^J^*J!2L- 
sentations  made  by  narrett  to  Darren^  that  Gun,  the  maker  of  thx  Peopli. 
the  note  imposed  on  Darren,  was  in  solvent  circumstances.  ▼•       ^ 

This  representation  is  the  very  gist  of  the  indictment;  and  *ward.'^ 
had  the  defendants  been  convicted  on  it,  I  should  have  held 
the  judgment  liable  to  be  arrested ;  for  it  is  a  fundamental 
principle  in  criminal  law,  that  every  material  fact  must  be 
clearly  and  fully  set  out,  so  that  nothing  can  be  taken  by  in- 
tendment. It  does  not,  then,  appear  that  the  essence  of  the 
offence  was  committed  in  the  county  of  Washington,  or  even 
within  the  state ;  for  this  reason  I  conceive  the  first  indictment 
radically  defective,  and,  consequently,  that  the  defendants  are 
bound  to  plead  over  to  the  second. 

Thompson,  J.  From  the  case  presented  to  the  court,  we  are 
to  consider  the  defendants  as  acquitted,  at  a  former  trial,  upon 
an  indictment  for  the  same  offence  for  which  they  now  stand 
charged ;  and  the  two  questions  presented  for  decision,  are, 
1.  Whether  the  former  indictment  was  materially  *defective ;  r*'7i^] 
if  so,  then,  2.  Whether  an  acquittal  thereon  is  a  bar  to  the 
present  prosecution. 

I  think  the  first  indictment  defective  for  want  of  a  venue  in 
that  part  which  charges  Barrett  with  making  a  fraudulent  pre- 
tence, pursuant  to  the  conspiracy  previously  entered  into  be- 
tween him  and  Ward.  It  is  well  settled  that  an  indictment 
ought  to  contain  a  proper  venue,  for  the  purpose  of  showing 
where  the  offence  was  committed.  (2  Hawk.  c.  25.  s.  83.  5 
Term  Bep.  162.)  Every  act  material  to  constitute  the  offence 
charged,  must  be  alleged  to  have  been  done  at  some  place. 
The  fraudulent  pretence  practised  by  Barrett  was  a  material 
allegation,  and  required  a  venue  as  much  as  any  part  of  the 
indictment. 

Will  an  acquittal,  then,  on  such  a  defective  indictment,  dis 
charge  the  party  accused  from  any  further  prosecution  for  the 
same  offence  ?  I  think  not.  It  appears  to  me,  that  the  law  on 
this  subject  has  been  long  since  settled,  and  were  I  disposed 
to  question  the  propriety  of  the  principle,  I  shoulcf  not  feel 
myself  at  liberty  to  overturn  what  I  have  considered  an  estab- 
lished doctrine.  The  rule,  as  laid  down  by  Serjeant  Hawkins, 
in  his  valuable  Treatise  on  Criminal  Law,  (book  2.  c.  25.  s. 
8.)  and  which  is  supported  by  the  authorities  there  cited,  is 
plain  and  explicit.  He  says,  ^<  I  take  it  to  be  settled  at  this 
day,  that  wherever  the  indictment  or  aj^al  whereon  a  man  is 
acquitted  is  so  fiur  erroneous,  either  for  want  of  substance  in 
setting  out  the  crime,  or  of  authority  in  the  iudge  before  whom 
it  was  taken,  that  no  good  judgment  could  have  been  given 
thereon  against  the  defendant,  the  acquittal  can  be  no  bar  of 
a  subsequent  indictment  or  appeal."  The  reason  assigned  for 
it  is,  *'  because,  in  judgment  of  law,  the  defendant  was  never 
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ALBANY,     iL  danger  of  his  life  from  the  first.     For  the  law  will  presume, 

^^\!^T^r  J^»w /<«»«>  that  the  judges  would  not  have  given  a  judgment 

Th«  Piofl*  which  would  have  been  liable  to  have  been  reversed."     W  ith- 

V.  out  further  examination,  therefore,  I  am  satisfied  that  the  plea 

^"ward."*  of  avirefoii  acquit  is  no  bar  to  the  present  prosecution. 

Livingston,  J.  The  plea  of  autrefois  acquit  is  thought  not 
to  apply  here ;  because,  the  first  indictment  is  erroneous,  and 
the  second  not  for  the  same  ofience. 

[  *  73  ]  *If  an  opinion  had  been  pronounced,  at  the  instance  of  the 

party,  on  the  insufficiency  of  the  first  bill,  either  on  a  special 
verdict,  or  after  a  general  finding,  on  a  motion  in  arrest  of 
judgment,  this  case  would  bear  some  resemblance  to,  and 
might  be  governed  by,  that  of  Vaux,  (4  Co.  44.)  which  has 
given  rise  to  all  the  dicta  on  this  subject.  Vaux  was  indicted 
a  second  time  (or  murder.  He  pleaded  a  former  acquittal,  but 
it  appearing  that  on  the  first  trial  there  had  been  a  special  ver- 
dict only,  upon  which  judgment  was  rendered  in  his  favor,  for 
an  insufficiency  in  the  indictment,  it  was  held  that  the  plea 
was  bad,  and  yaux  was  again  tried,  convicted  and  hanged. 
The  court,  in  giving  its  opinion,  is  made  very  gravely  to  say, 
that  the  prisoner's  life,  although  tried  for  murder,  had  never 
been  in  jeopardy,  because  the  first  indictment  was  imperfect ; 
and  yet  not  one  counsel  in  a  hundred  would  have  had  discern- 
ment enough  to  point  out  the  defect,  which,  for  that  time,  had 
saved  him  from  the  gallows. 

Without  denying  the  law,  though  not  at  all  satisfied  with  the 
reason,  on  whidi  it  is  founded,  it  is  totally  inapplicable  to  the 
question  before  us.  In  Vau>x*s  case,  an  acquittal  had  been 
pronounced  by  the  court,  at  the  prisoner's  instance,  before  a 
second  bill  was  presented,  and  had  thus  become  matter  of 
record,  and  formed  a  part  of  his  plea.  Even  thus  fkr,  a  court 
should  very  reluctantly  go ;  for  to  tell  a  man  who  had  been 
within  cm  ace  of  being  executed,  that  his  life  had  been  in  no 
danger  at  all,  savors  a  little  of  refinement,  and  was  sporting, 
to  say  the  least,  with  the  feelings  of  the  prisoner. 

But,  Mrithout  disputing  a  decision  which,  notwithstanding 
the  sayings  of  severa  learned  and  great  men  to  which  it  has 
^ven  rise,  does  not  appear  ever  to  have  been  practised  on 
m  England,  it  will  be  sufficient  to  show  a  very  great  and  es- 
sential difference  between  the  case  of  these  defendants  and 
that  of  Vaux.  The  jury  had  not  acquitted,  nor  given  any 
opinion  on  his  guilt,  but  had  referred  the  whole  matter  to  the 
court.  Barrett  and  Wardj  on  the  contrary,  are  found  not 
guilty  by  the  jury  thenselves;  for  the  discharge,  on  the  motion 

(  *  74  J  in  arrest  of  jud^ent,  is  considered  by  this  case  as  *b.  general 
verdict  of  acquittal.  Vaux  laid  hold  of  a  defect  in  the  indict- 
ment. These  defendants  have  availed  themselves  of  no  such 
imperfection,  if  any  there  were,  nor  has  any  judgment  to  that 
efiect  been  pronounced.  This  case,  in  short,  p^sents  the 
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I  novel  and  unheard  of  spectacle,  of  a  public  officer,  whose    Albany, 

.  business  it  was  to  frame  a  correct  bill,  openly  alleging  his  own  ^J^i!J!I2^ 

inaccuracy,  or  neglect,  as  a  reason  for  a  second  trial,  when  it  the  Piofi  c 
is  not  pretended  that  the  merits  were  not  fairly  in  issue  on  the  »      ^      ... 
first.     That  a  party  shall  be  deprived  of  the  benefit  of  an  ac-    ^^Varo 
^uittal  by  a  jury,  on  a  suggestion  of  this  kind,  coming  too  fi-om 
,  the  officer  who  drew  the  indictment,  seems  not  to  comport 

with  that  universal  and  humane  principle  of  criminal  law, 
"  that  no  man  shall  be  brought  into  danger  more  than  once 
for  the  same  ofience."  It  is  very  like  permitting  a  party  to 
take  advantage  of  his  own  wrong.  If  this  practice  be  tolerat- 
ed, when  are  trials  of  the  accused  to  end.^  If  a  conviction 
take  place,  whether  an  indictment  be  good,  or  otherwise,  it  is 
ten  to  one  that  judgment  passes;  for  if  he  read  the  bill,  it  is 
not  probable  he  will  have  penetration  enough  to  discern  its 
defects.  His  counsel,  if  any  be  assigned  to  him,  will  be  con- 
tent with  hearing  the  substance  of  the  charge,  without  look- 
ing further,  and  the  court  will  hardly,  of  its  own  accord,  think 
it  a  duty  to  examine  the  indictment  to  detect  errors  in  it. 
Many  hundreds,  perhaps,  are  now  in  the  state  prison  on  erro- 
neous indictments,  who,  however,  have  been  fairly  tried  on 
the  merits.  But  reverse  the  case,  and  suppose  an  acquittal  to 
take  place,  the  prosecutor,  if  he  be  dissatisfied,  and  bent  on 
conviction,  has  nothing  to  do  but  to  tell  the  court  that  his  own 
indictment  was  good  for  nothing ;  that  it  has  no  venue,  or  is  defi- 
cient in  other  particulars,  and  that,  therefore,  he  has  a  right  to  a 
second  chance  of  convicting  the  prisoner,  and  so  on,  toiiesquoties. 
Of  the  alleged  imperfection  in  this  indictment  we  should 
never  have  heard,  if  die  verdict  had  been  the  other  way.  I 
am  glad  there  is  not  one  precedent  which  compels  me  to  listen 
to  this  application ;  a  power  to  try  ad  infinitum,  as  often  as 
some  latent  defect  be  discovered  in  an  indictment,  may  not 
only  be  abused  in  the  hands  of  an  attorney  general,  *but  is  [  *  "75 1 
unsafe  in  those  of  a  court.  If  judges  have  the  power  of  put*- 
ting  a  party  on  his  defence  a  second,  and  a  third  time,  because 
of  imperfections  of  this  kind,  there  is  no  man  who  may  not, 
if  the  court  please,  be  finally  convicted,  or  cruelly  harassed 
by  such  a  course  of  proceeding.  It  is  a  sufficient  argument 
against  the  assumption  of  such  power,  that  it  is  subversive  of 
the  trial  by  juty,  and  that  it  is  liable,  in  seasons  of  political 
conflicts,  to  great  abuse.  Judges  are  but  men,  and  not  more 
secure  than  others  against  improper  influence. 

The  objection,  that  the  second  indictment  is  not  for  the 
same  oflence,  is  not  founded  on  fact.  Both  prosecutions  are 
for  the  same  conspiracy.  This  was  conceded  on  the  argument, 
and  the  indictments  correspond  in  every  essential  point.  It 
would,  therefore,  be  little  better  than  a  mockery  to  permit  ' 
trials  to  proceed,  as  often  as  by  a  slight  change  of  phraseology, 
or  ingenuity  in  a  district  attorney,  Uie  last  indictment  nray  be 
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ALBANY,     made  to  vary  from  the  preceding.     In  my  opinionj  the  defend 
^^^^;j52^  ^^  *^  entitled  to  their  diflcharge. 

The  p*opl*  Kent,  Oh.  J.  The  first  question  that  arises  upon  this  caae, 
Barrett  and  is,  whether  the  indictment  of  1803  was  erroneous,  so  that  a 
Wa*'>  good  Judgment  could  not  have  been  given  against  the  defend- 
ants, if  they  had  been  convicted.  The  indictment  does  not 
contain  a  venue  in  that  part  of  it,  which  avers  that  the  deii»id- 
ant  Barrett  made  a  fraudulent  pretence,  in  pursuance  of  the 
conspiracv,  previously,  and  at  another  day,  formed.  This  is 
a  material  allegation,  and  it  required  a  venue,  as  much  at  least, 
as  any  part  of  the  indictment ;  for  the  act  done  in  pursuance 
of  the  conspiracy,  was  the  gist  of  the  charge.  This  omission, 
as  it  appears  to  me,  was  an  error,  for  which  the  judgm^it  to 
have  b^n  given  thereon,  might  have  been  arrested  or  reversed. 
(2  Hawk,  c.  25.  ^  83.  and  T%e  King  v.  Matthews,  5  Term  itep. 

It  is  very  questionable,  also,  whether  the  indictment  be  not 
bad  in  another  respect.  The  specific  pretences  by  which  the 
fraud  was  to  be  effected,  are  not  laid  as  having  been  agreed 
upon  at  the  time  of  the  conspiracy,  ^a)  The  conspiracy,  is  laid 
generally,  ^hat  they  conspired  to  cneat,  by  the  transfer  of  a 
♦76  ]  -note ;  but  the  false  tokens  by  which  that  was  effected,  Appear 
to  have  been  the  separate  and  voluntary  acts  of  each  defend- 
ant by  himself,  and  may  not  have  been  previously  known  to 
each  other.  The  defendants  are  only  answerable  upon  such  a 
charge,  for  acts  to  the  doing  of  which  they  had  jointly  con- 
spired. Unless  the  acts  were  done  in  pursuance  of  a  j<Mnt 
agreement,  they  became  the  distinct  acts  of  each  individual, 
though  they  may  have  conduced  to  effect  b,  joint  object,(h)  It 
is  not  necessary,  however,  to  give  any  strong  or  decideoi  opin.- 
ion  upon  this  point,  since  the  want  of  a  venue  appears  to  be  an 
objection  more  clearly  fatal. 

The  next  question  is,  whether  the  defendants  can  lawfully 
plead  an  acquittal  upon  an  erroneous  indictment,  in  bar  of  a 
new  prosecution  for  the  same  offence. 

The  general  rule  of  law,  as  laid  down  by  Serjeant  Hawkins, 
^vol.  2.  c.  35.  s.  8.)  and  which  he  takes  to  be  settled  at  this 
day,  is  this,  "  that  wherever  the  indictment,  whereon  a  man 
is  acquitted,  is  so  hi  erroneous,  (either  for  want  of  substance 
in  setting  out  the  crime,  or  of  authority  in  the  judge,  before 
whom  it  was  taken,)  that  no  good' judgment  could  have  been 
given  upon  it  against  the  defendant,  the  acquittal  can  be  no 
bar  of  a  subsequent  indictment,  because,  in  judgment  of  law, 
the  defendant  was  never  in  danger  of  his  life  from  the  first; 
for  the  law  will  presume,  prima  facie,  that  the  judges  would 
not  have  given  a  judgment  which  would  have  been  liable  to 
have  been  reversed."     Vaux^s  case  (4  Cb.  44.)  is  generally  re- 

(a)  In  Rex  v.  Platow,  (1  Camp,  N.  P.  Catet,  494.)  Lord  EUenboeOygh  held,  Ihat  tb« 
Mte  pretences  must  be  distinctly  set  out,  and  must  be  proved  u  laid. 
{b)  See  1  Easet  PUom  of  the  Crown,  97,  98. 
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ferred  to  as  the  leading  authority  in  support  of  this  positiun.     Albany, 
He  was  indicted  for  murder,  tor  poisoning  one  Ridley^  and  v^^^^JS^L/ 
pleaded  not  guilty;  he  was  tried,  and  the  jury  gave  a  special  thxPsofle 
verdict,  and  tne  court  gave  judgment  thereon,  that  the  facts,  ^  v  and 

as  set  forth  in  the  verdict^  did  not  support  the  indictment,  and  ^'ward. 
the  defendant  was  discharged.  He  was  afterwards  indicted 
again,  for  the  same  crime.  The  indictment  being  removed 
mto  the  K.  B.,  he  pleaded  the  former  acquittal  in  bar,  and  it 
was  resolved  by  the  court  that  the  first  indictment  was  insuf- 
ficient, and  the  plea  of  autrefois  acquit  was  no  bar;  for  that 
plea  meant  only  a  latofid  acquittal,  or  conviction;  that  if  the 
conviction  or  acquittal  was  not  lawfiil,  his  life  was  never  in 
jeopardy;  and  because  the  indictment  *was  insufficient,  he  [*77  | 
was  not  legitimo  modo  acquietatus.  A  case  in  the  Tear  Books 
of  19  Edw.  IV.  (1  Bulst.  142.)  was  referred  to  in  support  of 
the  decision,  cmd  Vaux  was  accordingly  tried  again,  convicted 
and  executed.  This  case  fully  supports  the  doctrine  in  Hair- 
kins;  and  if  good  law,  ^of  which  no  doubt  has  ever  been  en- 
tertain^ in  the  books,)  it  goes  completely  to  overrule  the  plea 
in  the  present  case.  An  acquittal  by  special  verdict,  and 
judgment  thereon,  is  equal  to  an  acquittal  by  a  general  ver- 
dict of  not  guilty,  and  certainly  as  operative  as  the  acquittal 
before  us.  This  case  of  Vaux  is  cited  and  recognized  as  good 
law  in  Sir  Mathew  Hale^s  Fleas  of  the  CrowHy  (vol.  2.  p.  248.) 
and  a  distinction  is  there  taken  between  an  erroneous  judg- 
ment, arising  fi'om  error  in  the  court,  upon  a  verdict  which  is 
held  to  be  conclusive  upon  the  king,  tiU  reversed,  and  a  judg- 
ment of  acquittal,  in  a  case  where  the  indictment  itself,  which 
.is  the  foundation  of  the  action,  is  bad ;  that  in  the  latter  case 
it  shall  be  presumed,  that  the  judgment  of  acquittal  was  given  . 
upon  the  defect  in  the  indictment,  and  not  upon  the  verdict,  for 
the  judgment  is  the  same  in  both  cases,  and  the  judges  are 
bound  to  look  into  the  indictment.  Brooke,  in  his  Abridge 
ment,  (Corone,  35.)  cites  9  Hen.  V.  2.  and  says,  it  was  agreed, 
th^t  it  a  man  be  arraigned  of  felony  and  acquitted  without 
original,  he  shall  be  again  arraigned  at  the  suit  of  the  king; 
but  where  he  is  arraigned  upon  good  original,  as  good  appeal, 
or  indictment,  and  acquitted,  and  the  mesne  process  or  return 
be  ill,  there  he  shall  not  be  again  arraigned. 

I  am  satisfied,  therefore,  that  the  law  is  not  now  to  be  ques- 
tioned, that  if  the  indictment  be  defective,  so  that  no  good 
judraient  could  have  been  given  upon  it,  an  acquittal  upon 
such  indictment  is  no  bar.(a^ 

The  present  plea  must  oe  overruled,  and  the  defendants 
plead  de  novo. 

Plea  overruled. 

J  a)  See  2  Easet  P,  C.  im.  e.  16.  •.  29.  Bvller,  J.,  at  the  Old  BaOey,  in  June,  Vm, 
\  down  the  principle  to  be,  that  unless  the  first  indictment  were  such  as  the  prisoner 
might  have  been  convicted  upon,  by  proof  of  the  facts  contained  in  Che  second  in<fictment, 
the  acquittal  on  the  first  indictment  was  no  bar  to  the  second.  See  also  King^v.  Emden, 
(9  Eatt,4Sn.)  PeopU  v.  Oicott,  {t  Johns,  Cat,  301.)  State  v.  Woodruff,  {iVa^t  Cases 
m  Error,  SOL)  g9 
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Feb.  1806. 

"'  T*^  *The  People  against  C  and  L.  Sands. 

Or  M  indieu  THE  defendants  were  indicted  in  Sings  county,  for  keeping 
IIlS  bi*keepl  a  nuisoncc.  The  indictment  contained  two  counts.  The  first 
in^  io  bvreis  states,  that  the  defendant,  on  the  10th  day  oi  April,  1804,  and 
?n  S"^a2  on  divers  other  days  and  times,  between  that  day  and  the  day 
^^*  *XJ^  ^^  taking  the  inquisition  with  force  and  arms,  at  Brooklyn,  Sfc, 
of  dinS-M  good  ^ear  the  dweUing-hauses  of  divers  good  citizens  of  the  state, 
ciHxens,  and  and  also,  near  a  certain  public  street,  there  did  keep,  and  still 
^Siie^  ^$tnH  keep  and  maintain,  a  certain  hotue,  and  then  and  there,  on, 
li^'^thT?  ^  ^''  U'dawfully  and' injuriously,  in  the  said  house,  did  receive 
charged  *do«  and  keep,  and  still  keep,  50  barrels  of  gunpowdeb,  whereby 
Doi  amount  to  a  divers  good  citizeus,  there  residing  and  passing,  are  in  great 
Duuanee.^^  had  danger,  to  the  damage  and  conmion  nuisance  of  all  the  good 
h^°  h«?^  ^  citizens,  there  residing,  and  passing  and  repassing  the  said 

ligendy       anci  Street,  d^C. 

UnprovideoUy        The  sccond  couut  charged,  that  the  defendants,  on  the  10th 
*^  o{  August,  in  the  year  aforesaid,  at,  &c.,  to  wit,  in  the  com- 

mon and  public  street,  there  called  the  main  street,  leading 
from  a  place  there,  called  BrooTclyn  Ferry  to  the  Dutch  church, 
in  the  said  town,  being  the  people's  common  highway,  from 
time  immemorial,  used,  with  carts  and  carriages,  to  go,  return, 
pass  and  repass,  <&c.,  unlawfully  and  injuriously  did  put  and 
place  ten  casks  o(  gunpotoder  on  a  certain  cart,  the  wheels  of 
which  were  bound  witii  iron,  and  the  said  cart  did  cause  to  be 
drawn  in,  by,  through,  and  along  the  said  street,  over  gravel 
and  stones  there  being,  by  reason  whereof  the  good  citizens  of 
this  state,  at,  <&c.,  on,  &c.,  could  not  go,  and  return,  pass  and 
repass  along  the  said  street,  without  great  danger,  to  the  great 
damage  and  common  nuisance  of  all  persons  passing,  &c., 
through  the  said  street,  &c. 

Upon  this  indictment,  the  defendants  were  tried  and  found 
guilty.  The  proceedings  having  been  removed  into  this  coiirt, 
by  certiorari,  the  defendants  moved  in  arrest  of  judgment,  on 
the  ground,  that  the  acts  charged  in  the  indictment  do  not 
amount  to  a  nuisance.  . 

The  motion  was  argued  at  the  last  term,  by  Jones,  for  the 
•  79  ]        ^defendants,  and  Riker,  attorney  of  the  district,  in  behalf  of 
tJte  People. 

Cur,  adv.  vvJt 

The  judges,  not  being  unanimous,  now  delivered  their  opin- 
ions seriatim. 

Spencer,  J.  On  the  part  of  the  defendants,  it  has  been 
contended, 

1.  TV  at  to  keep  powder,  under  the  circumstances  stated  in 
the  indictment,  is  not  a  nuisance. 
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2.  That  the  offence  consists  only  in  its  being  carelessly     Albany, 
\ept.  ^^'  ^**- 

It  is  a  settled  principle  in  the  criminal  law,  that  nothing  can  thi  Psoplb 
be  intended  in  support  of  an  indictment;   and  e  canversOf  ^^i^g 
nothing  can  be  intended,  after  a  trial  and  conviction,  against 
I  the  facts  charged,  or  that  they  exist  otherwise  than  they  are 

^  stated.    I  dismiss,  therefore,  ul  that  was  said  relative  to  the 

^  great  security  of  the  house  in  which  this  powder  was  kept,  as 

!  well  as  every  circumstance  tending  to  show  that  it  was  care- 

lessly kept,  and  proceed  solely  on  the  facts,  that  the  defend- 
;  ants  kept,  in  an  ordinary  house,  50  barreb  of  gunpowder,  near 

the  dwelling-houses  of  divers  citizens,  and  near  a  certain  pub- 
lic street,  in  Brooklyn,  to  the  conmion  nuisance  of  the  ffood 
people  there,  if,  in  point  of  law,  powder  thus  kept,  can  be  a 
common  nuisance. 

'^  Common  nuisances,"  says  Judge  Blackstone,  in  his  Com- 
'  mentaries,  (vol.  4.  p.  167.)  '^  are  a  species  of  offences  against 

the  public  order  and  economical  regimen  of  the  state ;  being 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king's 
subjects,  or  the  neglecting  to  do  a  thing  which  the  common 
good  requires."  Under  tnis  head,  he  refers  the  making,  keep- 
ing, or  carrying  of  too  large  a  quantity  of  gunpowder ,  at  one 
time,  or  in  one  place,  or  vehicle,  which  he  says,  <*  thouffh  not 
I  declared  a  common  nuisance,  is  prohibited  by  the  12th  Oeo. 

III.  c.  61.  under  heavy  penalties  and  forfeitures."    He  gives 
I  no  direct  opinion,  whether  the  keeping  too  large  a  quantity  of 

it  in  one  place  was  a  nuisance  or  not,  at  common  law.    When 
he  says,  '<  though  not  declared  a  conmion  nuisance,"  I  under- 
I  stand  him  to  refer  to  this  statute  which  has  not,  eo  nomine^ 

declared  it  a  nuisance,  and  not  as  speaking  in  reference  to  the 
I  common  law.    If,  however,  he  infers,   as  the  defendants' 

I  *counsel  have  done,  that  it  was  not  a  common  law  offence,         [  '^ ''  : 

because  the  legislature  have  prohibited  it  under  superadded 
penalties,  with  all  deference,  I  cannot  subscribe  to  the  conclu- 
sion. We  know  that  statutes  have  frequently  been  passed  in 
aid  of  the  common  law,  and  to  render  the  offence  more  penal. 
This  is  the  case,  as  it  respects  champerty  and  maintenance ;  so 
in  the  statute  of  the  2d  William  and  Mary,  (sess.  2.  chap.  8. 
sect.  2.)  against  keeping  hogs  in  the  streets  of  London.  A 
variety  of  other  cases  might  be  stated. 

The  statute  to  prevent  the  storing  of  gunpowder  within  parts 
of  the  city  of  iVeti;-  York,  has  been  mentioned,  in  support  of 
the  position,  that  anterior  to  that  statute,  there  existed  no  re- 
straint. It  is  liable  to  the  same  answer  that  has  already  been 
given  to  the  statute  of  Geo*  III.  that  it  creates  specific  and 
additional  penalties,  and  goes  into  a  variety  of  detail ;  but  it 
by  no  means  proves  that  it  was  not  an  offence  at  common  law. 
In  a  case  in  12  Mod.  343.f  cited  by  the  counsel  for  the  people,  t 
it  appears,  that  ^'  a  person  was  indicted  for  a  nuisance,  for  keep- 
ing several  barrels  of  gunpowder,  in  a  house  in  Brentford 
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Toum,  sometimes  two  dajrs,  sometimes  a  week,  until  he  could 
conveniently  send  them  to  London^  Among  other  resolutions 
of  Chief  Justice  Holt^  are  these,  **  that  to  support  that  indict* 
ment,  there  must  be  apparent  danger,  or  mischief  already  done 
and  that  though  gunpowder  be  a  necessary  thing,  and  for  de- 
fence of  the  kingdom ;  yet  if  it  be  kept  in  such  a  place  as  ie 
dangerous  to  the  inhabitants,  or  passengers,  it  will  be  a  nui- 
sance." 

The  principles  here  laid  down,  are  supported  by  considering 
the  definition  of  this  offence,  and  the  decisicms  in  analogous 
cases.  In  the  case  of  The  Rng  v.  White  and  Wardy  (1  Burr. 
333.)  which  was  an  indictment  for  manufacturing  offensive 
liquors,  near  the  king's  highway,  and  near  the  dwelling-houses 
of  several  of  the  inhabitants,  Lord  Mansfield  says,  ^'  It  is  not 
necessary  that  the  smell  should  he  unwholesome ;  it  is  enough 
if  it  renders  the  enjoyment  of  life  and  property  uncomfort- 
able." 

Would  it  admit  of  a  doubt  whether  there  was  any  existing 
remedy,  if  a  powder*miU  should  be  erected,  for  the  manufac- 
ture *of  that  article,  in  a  large  and  populous  town  f  It  appears 
to  me  impossible  to  say,  that  our  citizens  are  remediless,  in 
such  a  case.  If  the  law  yields  them  protection  firom  a  com- 
munis rixatrix,  can  it  withhold  protection  where  their  Uves  and 
their  properties  are  jeopardized  f  1  cannot  hesitate  to  con- 
clude, that  powder  may  be  kept  in  such  quantity,  and  in  such 
manner,  as  to  render  the  person  keeping  it  guilty  of  a  nui- 
sance. 

If  this  be  so,  from  what  circumstance  are  we  to  infer  that 
the  defendant  is  not  culpable  ?  In  examining  this  point,  the 
place,  and  quantity  kept,  are  alone  to  be  inquired  into,  be* 
cause,  if  it  be  so  intended,  as  I  think  it  is,  that  the  defendants 
are  not  to  be  considered  as  remiss  in  their  attention  to  the 
powder,  it  does  not  follow,  that  under  the  custody  of  even 
prudent  and  careful  persons,  disasters  might  not  happen,  or 
that  this  house,  the  receptacle  of  the  powder,  might  not  be 
struck  with  lightning.  The  place,  as  stated  in  the  indictment, 
is  a  house  near  the  dwelliiig-houses  of  divers  citizens,  and  neat 
a  certain  public  street  at  Brooklyn.  In  the  case  already  cited 
from  Burrow,  Ld.  Mansfield  considered  the  term  near,  as  a 
sufficient  laying  of  the  ottence,  and  he  adds,  '^  The  very  exist- 
ence of  the  nuisance  depends  on  the  number  of  houses «  and 
concourse  of  people,  and  this  is  a  matter  of  fiict  to  be  judged 
of  by  the  jury."  So  here,  whether  this  dep6t  of  the  powder, 
as  proved,  would  render  this  a  nuisance,  was  matter  for  the 
jury,  and  we  are  not  to  suppose  their  finding  against  the  truth 
of  the  facts.  The  quantity,  I  think,  was  also  matter  for  the 
consideration  of  the  jury,  depending  on  various  circumstances, 
of  which  it  is  impossible  for  us  to  judge.  Though  we  have  the 
opinion  of  our  legislature,  who  interdict  the  keeping  of  more 
than  28  pounds  in  any  one  place,  in  the  city  of  Neu^^York, 
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except  in  magazines,  and  even  that  is  to  be  separated  into     albanv. 
four  parcels,  in  stone  jugs,  or  tin  canisters,  I  can  find  no  ob-  ,^^^^^^^122^ 
jection  to  the  indictment  in  respect  to  the  quantity.  thk  Pxoplk 

The  defendants'  counsel  have  urged,  that  we  are  to  intend,  ^  j^i^a 
that  this  is  a  powder-house  well  protected,  or  that  it  was  a 
house  used  by  the  defendants  for  storing  powder,  before  *the        [  *  82  ] 
other  houses  at  Brooklyn  were  erected.     It  is  necessary  only 
to  say,  that  such  intendments  would  be  without  any  basis  to 
support  them,  and  directly  against  die  finding  of  the  jury. 

I  consider  the  de&ndants  as  convicted  legally  of  a  nui- 
sance, and  that  judgment  should  pass  on  them  for  this  of- 
fence. 

Thohpson,  J.  This  case  comes  before  the  court  on  a  mo- 
tion in  arrest  of  judgment.  The  indictment  against  the  de- 
fendants is  for  a  nuisance.  In  determining  whether  judgment 
ought  to  be  rendered  on  the  verdict  of  the  jury,  we  can  look 
only  to  the  offence,  as  charged  in  the  indictment.  We  cannot 
judicially  travel  out  of  the  record,  to  inquire  whether  such  facts 
do  exist,  which,  if  charged,  would  warrant  a  conviction  of  the 
defendants :  we  are  only  to  determine,  whether  the  indictment 
before  us,  presents  such  fects  as,  in  judgment  of  law,  amount 
to  a  nuisance.     I  am  satisfied  it  does  not 

The  indictment  contains  two  counts.  [Here  the  judge 
stated  the  words  in  which  the  offence  was  charged  in  the  first 
count.]  .  The  whole  charge  alleged  against  the  defendants, 
when  stripped  of  the  formal  parts  of  an  indictment,  is,  that 
they  Tctpt  80  barrels  of  gunpowder  in  a  house^  near  dwelling'^ 
housesy  and  near  the  public  street  The  indictment  is  not  to  be 
extended,  by  inference  or  implication.  It  cannot,  therefore, 
be  intended,  that  the  house  was  insufiScient  for  the  purpose  to 
which  it  was  appropriated,  or  that  due  and  ordinary  care  was 
not  used  in  keeping  the  powder.  If  so,  it  appears  to  me  to  be 
too  broad  a  rule  to  adopt,  that  50  barrels  of  gunpowder,  kept 
in  h  proper  house,  near  dwelling-houses,  and  near  a  public  street, 
shall,  per  «e,  be  deemed  a  public  nuisance.  Such  circum- 
stances may  exist,  as  to  make  it  a  nuisance ;  but  those  cir- 
cumstances must  be  stated  upon  the  indictment  (I  Burr. 
337.) 

Tne  English  statute,  and  the  statute  of  this  state,  regulating 
the  manner  of  keeping  and  carrying  gunpowder,  are  not  de- 
claratory acts,  but  contain  new  provisions,  and  restrictions, 
which  afford  an  inference,  that  the  common  law  stood  in  need 
of  some  aid  to  guard  against  the  evils  apprehended  ^'fi'om  the  [*83] 
keeping  of  gunpowder.  (4  Black,  Comm.  168.) 

The  second  count  in  the  indictment,  is  still  more  clearly  de- 
fective than  the.  first,  and  needs  only  to  be  stated,  to  show  that 
ho  crime  is  there  charged  against  the  defendants.  The  alle- 
gation it  contains,  is,  substantially,  that  the  defendants  caused 
to  be  carried  through  the  common  and  public  street,  in  the 
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ALBANY,     town  of  Brooklyn^  two  casks  of  gunpowder,  in  a  cart,  the* 

^^jr^.!^^'  wheeb  of  which  were  bound  with  iron.    The  manner  in  which 

Thb  Psopu  ^^y  ^ere  secured,  or  the  quantity  of  powder  contained  in  the 

r  \.mw^  casks,  is  not  stated.    The  sympathy  of  the  law  for  the  fears  of 

mankind,  would  be  great,  indeed,  if  the  allegation  contained 

in  this  count  would  constitute  a  pubhc  nuisance.    There  is 

nothing  stated,  from  which  the  court  can  intend  the  existence 

of  real  danger. 

My  opinion,  therefore,  is,  that  judgment  must  be  ar- 
rested. 

LiTiNGSTON,  J,  Whether  a  powder-house,  near  private 
dwellings,  and  a  public  highway,  be  a  common  nuisance,  is 
the  only  question  on  the  first  count  of  this  indictment.  I  say 
powder-houae,  because,  although  the  building  is  not  described 
a$  such^  it  may  fairly  be  presumed,  from  the  indictment,  to  have 
been  erected,  and  maintained  for  no  other  purpose.  If  it  had 
been  a  dwelling,  or  any  edifice  improper  in  itself,  for  keeping 
this  article,  it  would  have  been  so  stated.  In  addition  to  this, 
the  &ct  of  its  being  a  brick  building,  constructed  for  the  stor- 
ing of  powder,  and  secured  by  conductors,  and  every  other 
usual  guard  against  accidents,  has  come  to  my  knowledge  in 
such  a  way,  as  will  justify  my  now  taking  notice  of  it. 

This  is  the  second  indictment  tried  before  me  for  this  nui- 
sance. On  the  first  trial,  it  appeared  that  the  store  was  strong, 
built  of  most  suitable  materials,  and  well  defended  against 
every  probable  danger ;  nor  was  there  any  pretence  of  its 
being  negligently  or  improvidently  kept 

The  right  of  manufacturing,  and  vending  an  article,  so  es- 
sential to  pubhc  defence,  and  of  such  extensive  private  con- 
sumption, will  not  be  denied.  From  this  must  follow  the  right 
of  storing  it  either  for  sale,  or  until  it  be  wanted  for  national, 
or  other  purposes. 

The  only  difficulty  is,  to  say,  how,  and  where,  it  shall  be 
f  *84]  *placed:  here  no  other  rule  can  be  prescribed,  but  by  the 
legislature,  without  excluding  its  use  altogether,  than  that  of 
keeping  it  any  where,  at  the  option  of  its  owner,  provided  the 
lives  of  the  surrounding,  or  passing  inhabitants,  be  not  thereby 
exposed  to  probable  danger,  either  from  the  place,  or  manner 
of  keeping  it.  If  mere  possible  injury  be  a  ground  for  a  prose- 
cution, it  will  amount  to  a  total  proscription  of  the  commodity, 
unless  in  very  small  quantities  indeed ;  for  who  can  say  that 
hves  may  not  be  lost,  or  houses  destroyed,  by  an  explosion  of 
the  hundredth  part  of  the  quantity  which  is  alleged  to  have 
been  stored  in  this  building ;  and  yet,  because  such  an  event 
be  not  impossible,  a  shopkeeper  at  Brooklyn  would  hardly  in- 
cur the  penalties  of  a  nuisance,  by  keeping  a  reasonable  quan* 
tity  at  a  time,  to  retail,  though  more  real  danger  is  to  be  ap- 
prehended from  such  practices,  than  from  much  larger  quanti* 
ties  in  a  powder-magazine.  In  the  latter  place,  it  is  only  visit 
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ed  in  the  day,  and  by  persons  who  will  use  more  than  common     Albany, 
precaution,  from  the  very  circumstance  of  there  being  more  vJ^i^^f2fl• 
than  an  ordinary  quantity  collected  in  one  spot,  and  as  they  tbx  Psopls 
will  inevitably  be  the  first  and  certain  victims  of  an  explosion.  ^  .  .J- 
Except  when  thus  visited,  there  can  be  little  or  no  danger.     It    *      '  ^"'** 
is  never  approached  by  fire,  and  from  the  effects  of  lightning  it 
is  protected  by  its  rods.     A  safer  mode  of  keeping  this  article 
than  in  a  building  thus  constructed,  cannot  well  be  devised ; 
but  if  it  be  not  permitted  to  place  them  near  to  any  dwelling, 
or  highways,  which,  by  the  byjds  not  a  very  definite  term,  who 
would  be  at  the  expense  of  their  erection  ?    If  a  desert  spot,  at 
a  great  distance  from  any  habitation  and  road,  must  be  select- 
ed, the  additional  expense  of  transportation,  and  danger  of  rob- 
bery, will  deter  every  one  from  providing  such  repositories ; 
the  consequence  of  which  will  be,  that  it  must  be  kept  in  houses 
or  places,  less  safe  to  those  in  its  vicinity.  ^ 

The  danger  of  a  magazine's  exploding,  when  properly  built 
and  secured,  is  remote  indeed ;  so  much  so,  that  a  jury  of 
Queejis  county,  by  whom  the  first  traverse  was  tried,  after  a  very 
long  examination,  acquitted  the  defendants  on  that  very  ground; 
for  only  one  witness  was  produced,  who  had  ever  heard  of  such 
an  event,  and  that  but  once,  (a)  On  the  trial  of  *the  second  [  *  35  ] 
indictment,  by  a  jury  from  KingSy  that  point  was  not  submitted 
to  them,  because  a  majority  of  the  court  determined,  as  a  ques- 
tion of  law,  that  a  powder-house,  thus  situated,  however  built 
or  maintained,  was  a  nuisance,  so  that  the  fact  of  its  erection 
was  alone  before  them.  I  was  well  satisfied  myself  from  the 
former  investigation,  that  the  probability  of  an  explosion  was 
too  remote,  to  justify  the  apprehensions,  which  many  of  the 
witnesses,  who  lived  in  the  neighborhood,  seemed  very  honest- 
ly to  entertain.  The  jury,  who  acquitted  the  defendants,  were 
of  the  same  opinion,  though  many  of  them  must  frequently 
have  passed  the  noxious  building  in  their  way  to  and  fi*om  the 
NeiC'  York  market.  This  opinion  acquires  some  strength  from 
the  silence  of  our  books,  and  as  there  does  not  appear  among 
the  various  printed  forms  of  indictments,  a  single  precedent  to 
suit  the  present  case.  The  district  attorney  produced  none, 
and  those  to  which  he  referred  only  established  what  was  not 
denied,  that  animals,  which  it  is  lawful  to  keep,  and  which  are 
not  nuisances,  per  je,  may,  under  certain  circumstances,  be- 
come so.  Thus  bulls  J  dogs,  and  many  other  beasts,  if  particu- 
larly vicious,  or  dangerous,  and  carelessly  kept,  are  regarded  * 
as  common  nuisances.  Precisely  on  this  footing,  stand  pow- 
der-houses. Of  themselves  they  are  innoxious,  although  not 
distant  fi'om  mansions  or  highways,  unless  negligently  secured 
or  attended. 

(a)  It  so  happened,  that,  on  the  S6th  of  Auf^ust,  1806,  the  veiy  powder-ma^zine  in 
qaestion,  ^ith  above  400  auarter  casks  of  powder  in  it,  blew  up.  By  the  explosion,  the 
windows  of  the  church,  ana  of  several  d^'eliing-houses,  were  broken  to  pieces,  but  no  Uvea 
waneloat 
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ALBANY,        The  only  case  (12  Mod.  349.)  which  bears  the  semblam  e 

^^^J^JfJ^  of  an  authority,  was  decided  at  nisi  prius;  for  that  of  Bex  v. 

Tbs  Pkoplk    Taylor^  (2  Str.  1167.)  does  not  state  wtiere  or  how  the  powder- 
V.  house  was  kept.     And  whether  the  house,  whose  owner  was 

Aww.  ijujj^jjgj^  ^jjg  n  private  dwelling,  or  one  erected  for  the  pur- 
pose and  well  secured,  does  not  sufficiently  appear.  The 
point  resolved,  however,  was  not  that  a  powder-magazine  was 
not,  in  itself,  a  nuisance,  but  that  to  render  it  such,  there  must 
be  "  apparent  danger^  or  mischief  already  done ;"  for,  as  Lord 
Holt  well  remarks,  "  though  gunpowder  be  a  necessary  thing, 
and,  for  defence  of  the  kingdom,  yet  if  it  be  kept  in  such  a 
place  as  is  dangerous  to  the  inhabitants,  or  passengers,  it  will 

[  *  86  ]  oe  a  nuisance."  This  is  a  rule  too  ^reasonable  not  to  com- 
mand our  ready  assent,  and  if  the  jury  had  passed  on  this 
point,  there  would  be  no  hardship  in  rendering  judgment  on 
th^  verdict ;  but  they  were  told  by  me,  in  compliance  with  the 
unanimous  opinion  of  the  magistrates,  who  sat  in  the  oyer  and 
terminer^  that  a  ix>wder-house  was,  ipso  facto^  a  nuisance,  and 
not  a  witness  was  examined  to  show  the  apparent  danger  of 
the  one  in  question.  The  transaction  having  passed  exactly 
as  is  here  stated,  it  would  be  folly  to  suppose,  contrary  to  what 
I  know  to  be  the  truth,  that  the  defendants  were  convicted 
upon  the  probable  danger  to  which  the  public  were  exposed, 
especially,  when  the  form  of  the  indictment  is  not  such,  as  ne- 
cessarily to  lead  to  this  conclusion.  The  mere  laying  a  thing 
to  be  ^^  ad  commune  nocumentum^^  is  not  sufficient,  but  the 
court  must  examine,  says  Mr.  Justice  Fowler^  whether  the  fact 
laid  implies  a  nuisance. 

If  the  rule  of  Lord  Hbft,  and  which  is  here  adopted,  be  not 
a  safe  one,  it  is  better  that  the  legislature  should  interfere, 
than  to  put  these  buildings  under  Uie  unlimited  control  of  a 
jury  of  the  vicinage^  who,  however  honest,  will  be  more  or  less 
mfluenced  by  imaginary  fears,  which  artful  men  will  not  fail 
to  cherish  and  increase.  Both  in  England,  and  in  this  coun- 
try, such  interference  has  taken  place,  which  furnishes  a  pretty 
strong  argument  against  powder-houses  being  nuisances  at 
common  law.  Bythestat.  12  Geo.  III.  c.  61.  the  making,  keep- 
ing and  transporting  ofgunpowder  is  regulated  under  heavy 
and  various  penalties.  This  act,  which  has  not  declared  any 
of  the  oifences  therein  enumerated  a  common  nuisance,  also 
directs  that  powder-houses  should  be  erected  of  the  same  ma- 
terials of  which  this  is  composed. 

The  only  act  we  have  relating  to  this  matter,  is  confined  in  its 
operation  to  the  city  of  New- York;  the  le^slature  not  having 
thought  proper  to  extend  its  provisions  to  other  districts  of  the 
state.  This  statute  prescribes  penalties,  for  keeping  more 
than  a  certain  quantity  in  any  one  place,  in  the  city,  except  in 
the  public  magazine  at  Fresh  Watery  or  in  a  different  manner 

r  *  87  ]        than  is  there  enjoined,  *and  regulates  the  manner  of  its  car- 
•  riage  through  the  city ;  but  also  omits  making  any  of  the  offences 
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common  nuisances.    It  is  not  hence  contended,  that  keep-     Albany, 
ing  this  article  in  a  powder-house,  properly  constructed,  may  ^J^^J^St^ 
not,  in  cases  of  gross  negligence,  become  dangerous,  and  a  the  Peoflk 
nuisance ;  but  that  the  storing  of  it,  in  this  way,  is  lawful  in  r;  ^i  ^g 
itself,  and  not  in  every  instance  a  nuisance,  on  account  of  the 
building  being  in  the  neighborhood  of  dwelling-houses,  or  con- 
tiguous to  a  highway. 

The  only  difficulty  i  feel  in  this  cause,  arises  from  the  man- 
ner in  which  it  is  brought  before  us,  and  not  from  any  intrica- 
cy in  the  real  question,  which,  from  what  passed  at  the  trial, 
I  know  it  was  the  intention  of  both  parties  to  submit.  But 
besides  the  answers  already  given  to  the  argument  drawn  from 
a  probability  that  the  jury  proceeded  on  the  ground  of  negli- 
gence, there  is  another,  which  is  suggested  by  a  palpable  defect 
in  the  indictment.  It  states  that  the  defendants  did  ^^  urdaw- 
fully  receive  and  keep,  and  yet  do  keep,  in  their  house,  fifty  bar- 
rels of  gunpowder,"  which  is  the  only  alleged  cause  of  the 
hazard  complained  of.  Now,  if  it  be  not  unlawful,  as  has  been 
shown,  to  store  powder  in  this  way,  we  cannot  give  judgment 
against  the  defendants,  without  recognizing  a  principle,  which 
must  end  in  the  demolition  of  every  powder-magazine  in  the 
state.  It  is  essential  that  every  indictment  of  this  kind,  where 
the  principal  act  is  lawful,  should  state,  with  precision,  what 
has  rendered  it  otherwise,  that  is,  from  what  causes  arise  the 
dangers  which  it  is  contemplated  to  suppress.  In  this  instance, 
the  prosecutor  ought  to  have  alleged  a  want  of  care  or  some 
negligence  in  the  manner  of  its  storing  or  keeping ;  because, 
whether  a  lawful  act  becomes  a  nuisance  in  a  particular  way, 
or  in  consequence  of  inattention,  is  oftentimes  a  question  of 
law,  on  which  a  defendant  is  not  obhged  to  acquiesce  in  the 
opinion  of  a  jury.  But  of  the  judgment  of  a  court  he  will  be 
debarred,  if  bills  may  be  drawn  in  this  general  way,  and  every 
defect  supplied  by  presumptions  (which,  in  this  case,  are  direct- 
ly against  the  truth)  that  every  thing  was  proved  necessary  to 
constitute  a  nuisance. 

*I  take  no  notice  of  the  second  count,  because  no  attempt        [  ^  88  ] 
was*  made  to  support  it. 

My  opinion  is,  that  it  is  not  unlawful,  except  in  the  city  of 
New-York^  to  keep  gunpowder  in  a  magazine  properly  con- 
structed, and  secured,  though  the  same  be  near  to  dwelling- 
houses,  and  a  public  street ;  but  that  if,  by  negligence,  or  want 
of  care,  it  becomes  dangerous,  the  owner  may  be  indicted ; 
and  further,  that  such  negligence,  being  the^w^  of  the  offence, 
should  appear  of  record,  so  that  the  grounds  on  which  a  jury 
proceed  may  not  be  matter  of  conjecture,  but  be  tested  by  the 
acts  laid  in  the  indictment.  No  negligence,  or  want  of  care 
being  stated,  and  knowing,  judicially,  that  none  was  proved,  I 
am  of  opinion  that  judgment  must  be  arrested. 

Ken",  Ch.  J.    The  first  count  in  the   indictment  merely 
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ALBANY  charges,  that  the  defendants  kept  fifty  barrels  of  gunpowder  in 
.^^^^!^,  a  certain  house  in  Brooklyn^  near  dwelling-houses  and  near 
Thb  Pkoplb  the  public  street.  It  does  not  state  the  manner  in  which  the 
•"*  ^hk  house  and  powder  were  kept,  and  the  validity  of  the  count  de 
'  ^"  ''  pends  upon  this  general  question,  whether  fifty  barrek  of  pow- 
der, kept  in  a  house  near  dwelling-houses  and  the  public  street, 
is,  per  je,  a  nuisance.  There  is  no  allegation  that  the  house 
or  powder  were  carelessly  kept,  and  we  must  consider  the  case, 
as  if  it  were  kept  with  the  greatest  discretion  and  security* 
The  indictment  cannot  be  extended  by  inference  or  implica- 
tion. The  only  question  is,  whether  the  facts  laid  imply  a 
common  nuisance.  I  am  clearly  of  opinion  that  they  do  not, 
and  that  a  powder-house  near  dwelling-nouses  may,  or  may  not, 
be  a  nuisance,  according;  to  circumstances,  and  which  circum 
stances  mu^  be  expliciUy  stated  in  the  indictment,  so  tliat  the 
defendants  may  be  prepared  to  meet  them,  and  so  that  the 
court  may  judge  of  their  force.  {Hawk,  book  1.  c.  76.  s.  88.) 
The  books  contain  very  few  cases  on  the  subject.  There  is 
an  anonymous  case  in  12  Mod.  342.  and  said  to  have  been  de- 
cided before  JEfoA,  Ch.  J.,  at  nisi  prius^  on  an  indictment  for 
keeping  several  barrels  of  gunpowder  in  a  house  in  Brentford^ 
till  they  could  be  conveniently  sent  to  London.  The  indict- 
[  *  89  ]  ment  is  not  given,  and  we  cannot,  ^therefore,  know  under  what 
circumstances  the  powder  was  charged  to  have  been  kept,  but 
firom  the  temporary  deposit  of  it,  we  may  infer  that  it  was  not 
deposited  in  a  house  well  prepared  for  its  reception.  In  that 
case  Holt  is  said  to  have  ruled,  that  to  support  the  indictment, 
there  must  be  apparent  danger,  or  mischief  already  done ;  and 
that  if  the  house  where  the  powder  was  kept,  was  appropriated 
for  that  use  before  the  houses  near  by  were  erected,  it  is  no 
nuisance,  and  that  if  gunpowder  be  kept  in  such  a  place,  as 
it  is  dangerous  to  the  people,  it  becomes  a  nuisance.  This 
case,  as  &r  as  it  is  any  autnority,  goes  in  confirmation  of  the 
principle,  that  the  time,  place  and  manner  are  all  important 
and  essential  in  determining,  whether  a  powder-house  amounts 
to  a  nuisance ;  but  considering  the  loose  manner  in  which  this 
case  is  reported,  and  the  book  in  which  it  is  found,  it  is  not  en- 
titled to  much,  if  any,  consideration.  The  case  of  The  Kng  v. 
Taylor  {Str.  1167.)  was  also  cited,  but  it  throws  no  light  on 
the  question ;  it  states  merely  the  fact  that  the  Court  of  K.  B. 

i granted  an  information  against  the  defendant,  as  for  a  nuisance, 
or  keeping  great  quantities  of  gunpowder  to  the  endangering 
the  church  and  houses  where  he  lived. 

The  inference  to  be  drawn  from  the  British  statute  of  5 
Oeo.  I.  c.  26.  is  certainly  of  very  considerable  weight  in  the 
argument,  that  a  powder-house  near  dwelling-houses  is  not  of 
itself,  and  under  all  circumstances,  a  nuisance.  That  statute 
recites,  that  great  quantities  of  gunpowder  were  fipequently  kept 
in  warehouses  and  other  places,  in  and  about  the  cities  olLon^ 
don  and  Westminstery  to  the  apparent  danger  of  the  inhabitants 
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aiid  It  enacts,  that  from  a  certain  day  thereafter,  it  should  not 
be  lawful  to  keep  above  six  hundred  weight,  at  one  time,  in  any 
warehouse  or  other  place  within  the  said  cities  ;  and  it  is  wor- 
thy of  notice,  that  the  statute  also  declares,  that  after  a  certain 
day,  it  should «not  be  lawjvl  to  carry  through  the  streets  more 
than  two  thousand  weight  of  gunpowder  at  one  time,  and  par- 
ticularly prescribes  the  mode  of  carriage.  If  the  present  in* 
dictment  be  good,  these  stores  of  gunpowder,  within  *the  city 
of  London,  were  probably  all  nuisances,  as  they  must  have  been 
near  dwelling-houses  and  other  buildings,  as  well  as  near  pub- 
lic streets.  It  can  hardly,  however,  be  supposed,  that  if  they 
were  so,  the  frequent  use  of  them  would  have  been  endured, 
and  that  it  would  have  been  deemed  requisite  to  have  declar- 
ed, that  after  such  a  day,  they  should  be  unlawful.  It  is  not 
unfrequent  for  a  statute  to  come  in  aid  of  the  common  law,  by 
giving  a  new  remedy,  or  additional  penalties.  The  case  of 
keeping  swine  within  the  paved  streets  o^  the  city  of  l4>ndon, 
where  the  houses  are  contiguous,  is  mentioned  as  an  instance ; 
but  the  language  of  the  stat.  of  2  ^.  ^  M.  sess.  2.  c.  8.  s.  20. 
is  in  that  case,  very  different.  It  declares,  that  for  the  better 
heepir^  the  streets,  &c.,  no  person  shall  breed  or  keep  swine 
under  the  pain  of  forfeiting  them,  and  does  not  declare  that 
the  practice  thereafter  shall  be  deemed  unlawftil,  for  the  com- 
mon law  had  already  made  such  a  declaration.  (2  SdlJc.  .460.) 
The  second  count  in  the  indictment  admits  of  much  less 
doubt  than  the  first.  It  contains  only  the  naked  fact,  that  the 
defendants  caused  to  be  carried  through  the  street  ten  casks 
of  powder  in  a  cart,  the  wheels  of  which  were  bound  with 
iron.  The  quantity  of  powder  in  these  casks,  or  the  manner 
in  which  they  were  secured  in  the  cart,  is  not  stated,  and  it 
appears  to  me  impossible  to  adjudge  that  the  act  alone  amount- 
ed to  a  nuisance,  however  well  the  powder  might  have  been 
guarded  from  accident,  and  however  small  the  quantity  might 
have  been.  The  fears  of  mankind  will  not  alone  create  a  nui- 
sance, without  the  existence  of  real  danger.  (3  Aik.  750.) 
lam  of  opinion,  accordingly,  that  judgment  oughttobearrested. 

Tompkins,  J.,  having  been  concerned  as  counsel,  gave  no 
opmion. 

Judgment  arrested. 


ALBANY, 

Feb.  1806. 
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'^Service  against  Heermance. 
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THIS  was  an  action  of  debt  cm  a  judgment  in  this  court  The  A  plea  of  a 
defendant  pleaded,  that  after  the  rendering  the  said  judgment,  £^^^|^ 
and  before  the  commencement  of  the  present  suit,  to  wit^  on  acf,  need  not  set 
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ALBANY,    the  4th  day  of  Junty  1803,  the  defeadant,  being  an  insolreat 

^^J^;[22^  debtor,  within  the  true  intent  and  meaning  of  the  act,  for  giv 

ScRTicc      ing  relief  in  caBes  of  insolvency,  did,  in  conjunction  with 

V.  three  fourths  of  his  creditors,  dE»c.,  present  a  petition  to  the 

•  recorder  of  the  citv  of  JViv-Forfc,  (which  petiUon  was  in  the 

^^  S^^^  ^"^'  form,)  and  that  such  proceedings  were  thereupon  had, 

Ingipre!^^  agreeably  to  the  said  act,  that  the  said  recorder,  on  the  26th 

^^v^eateof  day  of  Ju/y,  1803,  did  discharge  the  defendant,  by  a  writing 

tufficJaTif  tbe  Under  his  hand  and  seal ;  (which  was  set  forth  ^rhatim^  in  the 

ducharni  itself  plea.)    The  discharge  recited  the  several  proceedings;  such  as 

bati^.  {a)  '^'^  the  petition,  affidavits  of  creditors,  accounts  of  the  debtor  os 

Where      new  oath,  notice  to  creditors  to  show  cause  on  a  certain  day ;  that 

le^^d  b  a'piea^  ^'^  cause  being  shown,  an  assignment  was  made,  and  a  certifi* 

itmustcoDcittde  cate  thereof  given  by  the  assignees,  and  thereupon,  that  tbe 

7ioH.  ^  ^'^'^^  defendant  was  discharged  from  all  debts  then  due,  or  con* 

tracted  before  that  time.  The  plea  concluded  with  an  aver- 
Trf«'V?Tr2CJi  roent  as  to  the  identity  of  the  defendant,  and  a  verification.  • 
23^  joimt.  j^!  To  this  plea  the  plaintiff  demurred  specially ^  and  assigned 
Dailm,  7  Xb^!  for  causcs  of  demurrer ;  1.  That  tbe  defendant  did  not,  in  his 
joLg-Rif,  H  pl^^  ^t  forth  specially  all  the  facts  and  proceedings  before  tbe 
«?7*cJi^'j£r  'c^^'der,  antecedent  to  his  discharge ;  but  merely  alleged  that 
316.  Ai>^  ▼•  such  proceedings  were  thereupon  had  agreeably  to  the  act^  Sfc 
1S!^!^whe«i^  2.  That  the  plea  concludes  to  the  court,  when  it  ought  to 
"welTSl!^!.  ^^^  concluded  to  the  country.  To  this  there  was  a  Joinder  in 
Sr^^iTini  demurrer. 
Rip-  <d8.  The  demurrer  was  argued,  at  the  last  term,  by  RiggSy  for 

the  plaintiff,  and  Ilarison  and  Evertsony  for  the  defendant 

Spencer,  J.,  now  delivered  the  opinion  of  the  court.  The 
r  *  92  ]  11th  section  of  the  insolvent  act  authorizes  the  pleading  of 
the  general  issue,  and  giving  the  special  matter  in  evidence, 
when  the  insolvent  is  prosecuted  for  a  debt  existing  antece- 
dently to  the  discharge ;  but  this  is  a  case  where  that  provision 
became  inoperative,  because  there  is  no  general  issue  which 
could  have  been  pleaded  triable  by  the  country ;  hence,  the 
necessity  of  a  special  plea. 

There  are,  then,  only  two  questions  for  consideration. 

1.  Whether  the  defendant  was  bound  to  set  forth  any  thing 
further  than  his  discharge  under  the  act,  by  an  officer  having 
competent  authority  to  grant  it  f 

2.  Whether  the  plea  is  correct  in  concluding  to  the  court  f 
The  plea  stating  the  facts  already  mentioned,  gives  to  the 

recorder  jurisdiction  of  the  case ;  and  the  discharge  is,  by  the 
7th  section  of  the  act,  declared  to  be  conclusive  evidence  in 
all  courts  within  this  state,  of  the  facts  therein  contained.  It 
is  not  pretended  that  the  discharge  omits  any  material  fact, 
but  it  is  insisted,  that  the  facts  themselves  should  have  been 
pleaded,  and  not  the  evidence  of  those  facts.  In  the  very 
statute  now  under  consideration,  as  well  as  in  various  others, 
our  legislature  have  evinced  a  strong  inclination  to  rendet 
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pleadings  more  succinct ;  and  I  take  it  to  be  a  salutary  prin- 
ciple, that  where  the  matter  tends  to  great  prolixity,  a  concise 
manner  of  pleading  is  to  be  admitted.  (JBartoii  v.  JVebb^  8 
Term  Rep.  461.)  It  is  now  settled,  that  in  setting  forth  the 
proceedings  of  an  inferior  court,  it  is  sufficient  to  say,  that  a 
plaint  was  levied,  and  thereupon,  taliter  processum  Juiiy  (5 
Ctm.  Dig.  E.  18.  402.  2  Lev.  81.  Doe  v.  Parmiier.  3  Lev. 
243.  Adney  v.  Vernon.  Ibid.  404.  Patrick  v.  Johnson.  iSRow- 
erj  48.  Simpson  v.  MerrilleA  such  an  act  was  done  by  the  court. 
Those  judicial  officers,  autnorized  by  law  to  grant  discharges 
to  insolvents,  I  conceive  to  be,  pro  tanto,  clothed  with  all  Uie 
powers  of  a  court,  and,  indeed,  as  it  respects  discharges  on 
petitions  to  a  judge  of  the  common  pleas,  the  court,  eo  nomine^ 
hear  and  determine.  The  plea  then  having  stated  enough  to 
give  the  magistrate  jurisdiction,  and  the  discharge  being  con- 
clusive evidence,  I  think  the  particular  facts  need  not  be  set  out. 
In  the  case  of  dotterel  v.  HooJc^  {Doug.  97.)  the  defendant 
pleaded  the  insolvent  debtor's  act,  in  ''^discharge  of  his  per- 
son. The  plea  stated,  that  being  committed  to  the  King's 
Bench  prison,  and  continuing  so,  at  the  time  of  his  discharge, 
zX  a  general  quarter  sessions  held,  <&c.,  he  was  discharged  ac- 
cording to  the  form  and  effect  of  the  act.  In  Marks  y.  Upton 
(8  Term  Rep.  305.)  is  precisely  the  same  plea,  and  these  pleas 
were  not  objected  to.  In  the  case  of  Ludbroke  v.  James^ 
(Wille^i  201.)  the  chief  justice  says,  that  if  it  had  appeared 
that  the  sessions  had  jurisdiction,  it  would  have  been  sufficient 
to  have  said  generally,  that  the  sessions  had  discharged  him, 
and  that  they  would  not  inquire  into  any  facts  necessary  to  be 
done  by  him,  in  order  to  obtain  his  discharge,  of  which  the 
sessions  were  the  only  and  the  proper  judges,  and  must  be 
taken  to  have  adjudged  rightly.  The  insolvent  act  requires 
publications  in  three  different  papers,  and  notice  upon  the  door 
of  the  court-house  or  gaol  of  the  county  where  the  insolvent 
resides.  Creditors  have  not  only  a  right  to  be  heard,  but  may 
adduco  witnesses  in  support  of  their  objections.  The  law  is 
sedulous  to  give  them  warning,  and  if,  after  notice,  they  decline 
to  appear,  or  appearing,  fail  in  their  objections,  it  would  be 
rigorous  and  absurd  to  compel  the  insolvent  to  state  in  his  de- 
fence, either  what  has  not  been  denied,  or  sufficiently  sup- 
ported. To  what  end  should  all  the  facts  conducing  to  his 
discharge  be  pleaded  f  Certainly  they  are  not  traversable,  be- 
cause the  act  makes  the  discharge  conclusive  evidence,  and 
because,  without  it,  the  law  would  intend  the  proceedings  to 
have  been  regular.  On  this  principle,  I  consider  the  present 
plea,  with  respect  to  the  several  objections  made  to  it,  for  not 
setting  out  all  the  facts  essential  to  have  been  proved  before 
the  recorder,  perfectly  unexceptionable.  I  will  only  add  on 
this  point,  that  the  case  of  Cole  v.  Stafford^  (1  Corzwc*,  249.) 
contains  the  same  doctrine  now  laid  down 
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ALBANY, 

Feb.  1806. 

Skkvice 

V. 
HEERNANrK 
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ALBANY,  Next,  as  to  the  oonclution  of  the  plea ;  tliere  »  no  rale  in 
-S^'J^tL'  pl^^^^uig  better,  or  more  aniversaUy  eatabliahed,  than  this,  that 
whenever  new  matter  is  introduced,  the  pleading  most  coo- 
elude  with  an  averaient  {^^<^'  ^*  ChanMer  ▼.  iZoftertf , 
and  the  cases  there  cited.  2  Term  lUp.  576.  Hendanon  t. 
fVidiy.^  The  reason  is  obrious,  because  the  plaintiff  migfat 
r  *  ^^  ]  otherwise  be  precluded  from  ^setting  forth  matter  which  would 
maintain  Ims  action,  though  the  matter  pleaded  by  the  defend- 
ant be  true.  Had  the  present  plea  concluded  to  the  country, 
the  matters  of  fraud  which  the  plaintiff  might  have  replied, 
under  the  12th  section  of  the  act,  would  have  been  excluded. 
The  demurrer  must  be  overruled ;  but  as  the  plaintiff  has 
asked  leave  to  withdraw  it,  should  the  court  think  it  untena* 
ble,  it  is  the  opinion  of  the  court,  that  the  plaintiff  have  leave 
to  withdraw  his  demurrer,  on  payment  of  cosU. 

Demurrer  overruled.(a) 

{a)8e»9.C.iJotkM$,MUp.96.  Cnigtr  v.  Crvpttff,  9  Johu,  Rq^,  fHf 


Ludlow  and  others,  Trustees  for  all  the  Creditors  of 
Randall,  (an  absent  Debtor,)  against  Van  Rens 

8ELAER. 

Anote  made  in  THIS  was  an  actiou  of  assumpsit^  on  a  promissory  note 
^^'k^a  made  by  the  defendant,  in  1798,  for  3,400  livres,  payable  to 
^  ▼«iid'"hcre'  -^*^^***^  Stewortf  or  order,  on  demand,  for  value  received  of 
^ugfa  mi  Paul  jR.  JtandaUf  which  note  was  endorsed  to  the  plaintiffs, 
S^TTSTiot  •*  trustees  of  Randall.  The  declaration  also  contained  a 
of^F^c.  Ow  count  for  money  had  and  received.    Plea  non  assumpsit.    The 

3Er*Do1il!e"Sf  ^'"^  ^''^^  ^^  ®^  ^®  ^^^''  ^^*"*  Sittit^gSf  on  the  5th  of  Janu- 
ihe^  ^rmmi  artfj  1805,  before  Mr.  Justice  Livingston.  The  note  was  offer- 
^t^L^^^^  ed  in  evidence  on  both  counts,  and  it  was  admitted  at  the 
"*^  trial,  that  the  note  was  made  at  Paris,  in  France,  wheie  the 
defendant  and  Randall  then  resided ;  that  Stewart,  the  payee, 
who  was  the  mere  agent  of  Randall,  at  that  time,  and  ever 
since,  has  resided  in  New-York,  where  the  note  was  to  be 
paid ;  that  by  the  laws  of  France,  existing  at  the  time,  all 
notes  for  the  payment  of  money  were  required  to  be  stamped, 
without  which  no  note  could  be  recovered  in  that  country.  A 
verdict  was  found  for  the  plaintiff  for  511  dollars  and  34  cents. 
On  a  case  reserved,  containing  the  above  &cts,  the  following 
question  was  raised  for  the  opmion  of  the  court:  Whether  the 
plaintiffs  could  recover  on  a  note,  not  having  a  stamp,  as  re 
quired  by  the  laws  of  France,  where  it  was  i^de« 
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*lIartson^  for  the  plaintiffs.   Where  a  contract  is  made  in  ref-     ALBANY, 
erence  to  another  country,  in  which  it  is  to  be  executed,  it  anust  vfiS^JSJ^y 
be  governed  by  the  laws  of  the  place  where  it  is  to  have  its     xnuues  of 
effect.     {Rohimon  v.  Blandj  2  Burr.  1077.H    The  note  in     iubdall 
question  was  made  payable  at  New-York^  ana  the  parties  must  rumslasb. 
have  had  in  view  the  laws  of  the  United  States*    At  that  time,     «  p  «» 
a  stamp  act  existed  m  this  country,J  as  well  as  in  France.    By  Is^l-sie.    *^** 
the  laws  of  the  United  States,  a  note  not  stamped  was  not,  t  Tku  act  was 
therefore,  void.    The  stamp  was  only  necessary  to  render  it  5S{I|1m  |1^ 
admissible  as  evidence  in  a  court ;  and  it  might  be  stamped  at  Laws  of  u.  s. 
any  time,  on  paying  a  higher  duty,^  so  as  to  enable  the  holder  J^^  ^^^h 
to  recover  on  the  note  in  a  court  of  justice. ||     The  stamp  act  c.  il 
of  the  United  States  was  repealed  on  tlie  30th  JunCy  1803,11  5  lODoUan, 
so  that  notes  previously  issued,  and  remaining  unstamped,  are  toifj^'sLvd. 
now  as  available  at  law  as  if  no  such  act  had  ever  been  made.  5.   p.  97.  6\i 

The  case  of  Ahes  v.  Hodgson  (7  Term  Rep.  241.)  may,  ^Jf;  •**"•  * 
perhaps,  be  cited  to  show  that  a  note  made  at  Jamaica,  and  if  voi.  6.  p.  da 
payable  at  London,  and  not  stamped  according  to  the  laws  of  J*  ^°ff-  "«*» 
that  island,  was  considered  as  a  nullity.     It  may  be  said,  how- 
ever, that  Jamaica  was  a  part  of  the  British  empire,  and  the 
stamp  dutjr  a  matter  of  revenue.  In  that  case,  Ld.  Kenyan  went  no 
further  than  to  say,  that  the  note,  not  being  stiunped,  could  not 
be  received  in  evidence ;  but  that  the  party  might,  notwithstand- 
ing, recover  on  the  qttafitum  meruit,  and  awarded  a  new  trial,  to 
give  the  plaintiff  cm  opportunity  of  availing  himself  of  that  count. 

If  a  contract,  on  the  face  of  it,  appears  to  be  valid,  our  courts 
will  not  undertake  to  enforce  the  revenue  laws  of  a  foreign 
country ,ff  by  declaring  it  void.  Yet  admitting,  that  quasi  a 
note  under  the  revenue  law,  it  was  a  nullity,  still  the  original  "  ^^^Mauyn 
contract,  for  which  it  was  given,  remains  in  force  between  the  ^^wp.  543. 
parties,  and  the  plaintiffs  are  entitled  to  recover  on  the  other 
count  in  the  declaration. 

^enbrooTc,  contra,  contended,  that  all  contracts  must  be  gov- 
erned by  the  laws  of  the  country  in  which  they  are  made.  As 
this  note  was  void  in  fVan<:e,  and  of  no  operation  *there,  it  (*^^1 
could  not  be  recovered  here ;  for  this  court  will  take  notice  of 
the  laws  of  the  place  where  the  contract  is  made.  Though 
the  note  was  made  payable  to  a  person  residing  in  New- York, 
yet  the  real  parties  were  both  resident  in  France^  at  the  time 
the  note  was  made,  and  their  acts  must  be  considered  as  gov- 
erned by  the  laws  of  that  country.  He  cited  7  Term  Kep. 
241.  Cowper,  341.  I  H.  Black.  148.  Lofi.  138—154.  2 
Str.  733.    Burrows  and  Jemino,  in  Cane 

Livingston,  J.,  delivered  the  opinicm  of  the  court.  The 
payee  of  this  note,  though  it  was  made  in  tVanee^  resided  at 
the  time,  within  this  state,  where  it  was  to  be  paid.  As  we  do 
not  sit  here  to  enforce  the  revenue  laws  of  other  countries,  it 
is  perfectly  immaterial,  in  a  suit  before  us,  whether  or  not  the 
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ALBANY,    note  was  stamped  according  to  the  laws  of  France.    Such  a 
y^^l^S^^  duty  is  not  imposed  upon  us,  nor  if  it  be  admitted  that  tlie 
SiriLL,       law  of  France^  in  this  instance,  has  been  violated,  are  we 
Staoo  &  Co.  bound  to  take  notice  of  such  violation.     If  it  were  otherwise, 
Vosxs  A^SoM.  it  might  well  be  said,  that  the  parties  never  contemplated  ex- 
acting the  payment  of  this  note  in  that  country,  and  this  would 
form  a  sufficient  excuse  here,  for  not  adhering  rigidly  to  a 
matter,  extrinsic  and  formal,  as  to  the  contract,  though  it  might 
be  necessary,  in  order  tp  sustain  an  action  in  the  courts  of 
Fratice. 

Judgment  for  the  plaintiffs. 


Snell,  Stagg  and  Co.  against  Moses  and  Sons. 

^^in  an  actioa  THIS  was  a  special  action  on  the  case.  The  declaration 
on  tbr"^e  contained  four  counts.  The  first  count  charged,  that  in  con- 
ot  goods,  for  sideration  that  the  plaintiffs,  at  the  special  instance  and  request 
^oods  of'aToe^  of  the  defendants,  would  buy  of  them  eight  bales  of  a  certain 
tainde$crij^,  sort  of  India  goods,  called  hhie  guineas^  at  and  for  the  price 
cni  ^son  and  of  5  doUars  and  50  cents  for  every  piece,  the  defendants  un- 
quality,  either  dertook,  and  promised  to  "  send,  or  deliver,  to  the  plaintiffs, 
rauty^^fraud  eight  bales  ofblue  guineas  y  containing  in  the  whole  1,200  pieces, 
[  <»  97  ]  and  that  *each  and  every  of  the  said  bales  should  contain  blut 
musibe  aUeced,  ^neas  Only,  and  no  other  sort  or  kind  of  goods,  and  should 
mlit'***rS!retha  ^^  ^®  "®"*^^  andcustomary  length  and  breadth,  which  pieces 
oiiegJSioDMnt^  of  bhic  guineas  commonly  contain ;  [and  should  be  equal,  in 
a«  uid**(a)  ^  quality  and  goodness,  to  a  certain  piece  of  blue  guineas^  pro- 
duced and  shown  to  the  said  plaintiffs,  as  a  sample  of  the  said 
(a)  Bee  OmuI«  balcs  of  6/u«  guineas^  to  be  sent  or  delivered  to  the  said  plain- 
fSnJ^AhZ\  tiffs."]  And  the  plaintiffs  averred  that  they  did  buy,  Ac,  for 
vS'^aIuJu^  ^®  *^^  price,  &c.,  but  that  the  defendants  did  not  send  and 
cye^t^  cii.  deliver  to  the  plaintiffs  eight  bales,  &c.,  of  the  usual  and  cus- 
i^t  so  ^/Ataf.  tomary  length  and  breadth ;  [and  equal  in  quality  and  good- 
^ep.  196.  n^gg  ^Q  ^}jg  sample  so  produced,  and  containing  blue  guineas 

only,  and  no  other  sort  or  kind  of  goods  ;]  but,  on  the  contrary, 
that  the  bales  sent,  contained  a  few  pieces  of  blue  guineas, 
mixed  with  divers  other  sorts  and  kinds  of  goods  of  inferior 
quality,  color  and  goodness;  and  that  the  small  quantity  of 
blue  guineas  sent,  were  not  only  inferior  in  quality  and  good- 
ness to  the  sample  produced,  but  that  they,  and  the  other  sorts 
of  goods  mixed  with  them,  were  narrower  and  shorter  than  such 
goods  usually  are,  and  were  otherwise  in  bad  condition,  &c. 
The  second  count  was  like  the  first,  omitting  the  words  be- 
tween crotchets,  relative  to  the  sale  by  sample. 

The  third  count  stated,  that  in  consideration  that  the  plain- 
tiffs, at  the  special  instance  and  request  of  the  defendants,  had 
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promised  the  defendants  to  pay  to  them  the  sum  of  ^,600  dol-     aiauny, 
lars,  when  they,  the  plamtifis,  should  be  thereto  afterwards  ^^]j!^Jf21^ 
requested,  the  defendants  promised  to  deliver  to  the  plaintiffs,       sitsll. 
eight  bales  of  a  certain  sort  or  kind  of  goods,  called  blue  guin-  Stago  Sc  Ca 
eas,  containing  a  large  number  of  pieces,  to  wit,  1,200  pieces,  moses^Scm 
of  blue  guineas^  and  that  each  and  every  of  the  said  bales 
should  contain  blue  guineas  only,  and  no  other  kind  of  goods, 
and  should  be  the  UFual  and  customary  length  and  breadth, 
and  of  the  value  of  5  dollars  and  50  cents  per  piece,  &c., 
when  they,  the  defendants,  should  be  thereto  afterwards  request- 
ed ;  and  avers,  that  the  defendants  did  not  deliver  goods  of 
that  description,  &c.,  but  instead  thereof,  deceitfully  and  fraud- 
ulently delivered  the  plaintiffs  eight  bales,  containing  a  small 
number  of  bhie  guineas  intermixed  *with  divers  other  sorts  of         [  *  98 
goods,  all  of  inferior  quality,  &c.  &c.     The  fourth  count  was 
for  money  had  and  received  to  the  use  of  the  plaintiffs.     The 
defendants  pleaded  non  assumpsit 

The  cause  was  tried  before  Mr.  Justice  Livingston,  and  a 
special  jury,  at  the  New- York  Sittings,  on  the  15th  of  De- 
cember, 1804.  On  the  trial,  the  plaintiffs  produced  in  evi- 
dence the  original  bill  of  parcels  from  the  defendants,  for  3 
bales  of  blue  goods\t  5  dollars  and  50  cents  per  piece,  under 
which  was  written,  "  Imported  in  the  ship  Canton,  from  Ben- 
gal, entered  by  WilliTig  fy  Francis,  at  Philadelphia,  12th  Sep- 
tember, 1801.  From  Philadelphia,  <fec.  by  Laac  Moses  fy  Sons, 
October  6th,  1801."  The  cartman,  who  was  employed  by  the 
plaintiffs  to  carry  the  goods,  testified,  that  he  inquired  for  the 
olue  guineas,  purchased  of  the  defendants,  who  delivered  him 
the  bales  which  he  took  away,  but  he  did  not  hear  the  defend- 
ants, or  any  other  person  in  the  store,  call  them  by  the  name 
of  blue  guineas.  It  further  appeared,  from  the  depositions 
read  in  evidence,  that  the  goods  in  question  were  parcel  of  a 
quantity  purchased  of  Willing  fy  Francis,  of  Philadelphia,-hy 
Uie  defendants.  Francis  testified,  that  they  were  sold  to  the 
defendants  as  blue  cotton  goods,  and  that  they  were  not  of  the 
description  of  goods  called  blue  guineas,  but  were  imported 
from  Calcutta,  and  described  in  tne  invoice  delivered  to  the 
defendants  by  the  Indian  names  o(  ^rrahs,  marahagonges, 
cossas,  and  blue  gurrahs ;  that,  at  the  time  of  sale  of  the  goods 
to  the  defendants.  Willing  fy  Francis  offered,  at  their  own 
expense,  to  open  the  bales,  to  ascertain  whether  any  of  the 
goods  were  damaged  or  not ;  but  S.  Moses,  one  of  the  defend- 
ants, who  made  the  purchase,  said  it  was  unnecessary,  and 
took  the  goods  away,  being  in  haste  to  ship  them  to  Nevj-York. 
Marahagonges  and  blue  guineas  are  of  different  lengths  and 
breadths,  as  well  as  quality ;  the  former  are  manufactured  at 
Bengal,  of  a  flimsy,  coarse  cloth,  badly  dyed,  containing  from 
15  to  16  1-2  yards  in  length,  and  from  3-4  to  7-8  of  a  yard 
wide ;  but  blue  guineas  are  of  the  manufacture  of  the  coast  of 
Coromandel,  of  a  firm  good  fabric,  a  fine  dye,  and  generally 
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ALBANY.     18  yards  long,  sad  9-8  yard  wide.     ^During  the  year  1801, 

^^^^^;j22^  WilUng  fy  Francis  did  aoC  sell  any  Urn  guineas  to  the  defend- 
Shbi-l,       aatSy  moT  weie  there,  to  their  knowledge,  any  goods  of  that 

stago  St  Co.  name  in  FhHadd]^hia^  in  the  autnmn  of  that  year. 

MosBf  4^  Sons.  The  phuntifTs,  immediately  after  the  purchase  of  the  goods 
in  question,  shipped  them  to  Curafoa ;  and  it  appeared  from 
the  evidence  of  their  correspondent,  that  on  opening  the  bales, 
they  were  found  not  to  be  of  the  quality  of  goods  he  had  been 
accustomed  to  receive  of  the  plaintiffs,  as  blue  guineasj  but 
were  very  coarse,  shorter  and  narrower  than  goods  of  that 
name  generally  are,  and  some  of  them  of  a  ^ght  blue  color. 
Pieces  of  inferior  quality  and  color  were  intermixed  with 
those  of  better  quality  and  color,  and  the  difference  in  value 
was  estimated  at  50  fer  cent.  Had  the  goods  been  of  the 
proper  quality  and  kind,  they  might  have  l^n  sold  for  7  dol- 
lars per  piece,  but  were  afterwa^s  sold  to  varicois  persons  at 
infenor  prices. 

Two  pieces  of  the  goods,  sold  bv  the  defendants  to  the 
plaintiffs,  which  were  a  fair  sample  of  them,  were  shown  to  the 
jury,  and  were  admitted  to  be  a  species  of  goods  manifestly 
different  in  color,  texture,  length  and  breadth,  from  ^iadras 
blue  guineasj  and  in  aU  respects,  inferior  to  that  species  ot 
goods. 

Bobert  Lenox  was  called  as  a  witness,  to  prove  a  conversa- 
tion between  him  and  one  of  the  defendants,  in  relation  to  the 
goods  in  question,  and  declared  that  he  could  not  recollect  the 
expressions  used,  but  would  give  his  impressions  as  to  the 
substance  of  the  conversation :  this  the  defendants'  counsel 
objected  to,  but  it  being  allowed  by  the  judge,(a)  the  witness 
stated,  ^*  that  on  observing  to  one  of  the  defendants,  that  it 
was  impossible  that  blue  goods  should  be  sold  for  blue  guineas^ 
the  latter  replied,  that  people  in  general  were  unacquainted 
with  the  true  names  of  the  different  kinds  of  Lidia  goods,  and 
frequently  applied  for  them  by  wrong  names,  and  that  when 
they  asked  for  blue  guineas^  he  was  not  so  much  governed  by 
the  names  made  use  of,  as  by  the  market  to  which  they  wers 
going,  and  showed  goods  accordingly."  William  Alsee,  an* 
other  witness,  was  called  by  the  plaintiffs,  to  prove  the  decla- 

t  *  100]  rations  and  conduct  of  the  ^defendants  in  relation  to  another 
parcel  of  Sidia  goods,  purchased  by  him  of  the  defendants,  at 
that  time,  before  the  goods  in  question  were  purchased  by  the 
plaintiffs.  The  evidence  was  objected  to,  on  the  part  of  the 
defendants,  but  the  objection  was  overruled  by  the  judge. 
The  witness  stated,  that  in  the  beginning  of  October ,  1801,  he 
applied  to  the  defendants,  to  purchase  blue  guineas^  for  the 
African  coast,  and  was  shown  one  bale,  which  the  defendants 
said  was  all  they  had  at  that  time,  but  that  they  expected 
some  shortly  from   Willing  if  Francis ;  that  a  Frenchman  who 

(«)  Sm  Cutlery,  CarpmUr,  1  Cow.  JUp.  81. 
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accompanied  him,  said,  that  this  bale  was  real  blue  guineas     Albany, 
He  afterwards  took  the  number  of  bales  he  wanted ;  and  that     ^^*  ^^' 
when  the  goods  were  opened  on  the  African  coast,  ihej  were  ^^"^^Hi^^ 
found  much  damaged  in  the  inside.  SrAoa  &  Co 

It  further  appeared  that  the  price  of  blue  maroAt^ongesj  MMSiVscik 
about  the  time  of  the  purchase,  was  2  dollars  and  50  cents, 
and  Madras  blue  guineas^  6  dollars  per  piece. 

The  defendants  moved  fix-  a  nonsuit,  upon  the  ground  that 
the  evidence  varied  from,  and  did  not  support  the  plaintifis' 
declaration ;  which  motion  was  overruled  by  the  judge. 

The  clerk  of  the  defendants  then  testified,  that  it  was  the 
practice,  in  the  store  of  the  defendants,  to  show  their  goods, 
by  stripping  off  the  exterior  covering  of  the  bales,  and  per 
mitting  the  purchaser  to  select  for  himself. 

Several  witnesses  deposed,  that  there  were  various  species 
of  blue  goods  from  Bengal;  that  Madras  blue  guineas  were  of 
superior  quality,  and  that  they  all  were  generdly  inquired  for 
under  the  name  of  blue  guineas.  The  price  of  Madras  Hut 
guineas  was,  at  the  time  of  the  sale  of  the  goods  in  question, 
about  9  dollars.  On  this  evidence  the  judge  left  it  to  the 
jury  whether  the  defendants,  laiowing  the  go^s  sold  not  to  be 
Madras  blue  guineas,  had  fraudulently  sold  them  to  the  plain- 
tiffs  as  goods  of  that  description. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  sum  of 
3,397  dollars  and  19  cents.  On  a  case  miide,  stating  the 
above  facts,  the  defendants  now  moved  to  set  aside  the  verdict, 
and  that  a  nonsuit  be  entered,  on  the  following  grounds:  1. 
That  the  evidence  of  Lenox  and  AUee  was  inadmissible ;  S. 
That  the  evidence  ^produced  on  the  trial  did  not  support  the  [  *  101  | 
declaration ;  3.  That  no  express  warranty  or  actual  fraud  was 
proveds  one  of  which  was  essential  to  maintain  this  action; 
4.  That  the  damages  were  excessive,  and  not  warranted  by 
the  evidence  ;  5.  For  the  misdirection  of  the  judge. 

Hoffman,  for  the  defendants.  The  testimony  of  J^enox  was 
inadmissible.  The  mere  hnpressions  of  a  witness  ought  never 
to  be  received  in  evidence.  They  are  too  uncertain  to  estab- 
lish the  truth  of  a  fact,  and  if  admitted  as  proof,  it  may  lead 
to  dangerous  consequences.  The  witness  ought  to  testify, 
according  to  his  knowledge,  and  not  according  to  his  belief. 
He  may  have  impressions  on  his  mind,  not  produced  by  the 
fects  he  is  called  to  prove,  but  derived  from  other  sources,  or 
hi»  own  imagination. 

The  admis6i<m  of  AJsee,  to  show  the  declarations  and  con- 
duct of  the  defendants  tewtf ds  him,  in  regard  to  another 
parcel  of  goods,  in  order  to  prove  the  allegations  of  the  plain- 
tiffs in  their  suit,  in  respect  to  a  different  contract,  was  unpre- 
eedented.  No  rule  of  evidence  could  jiistify  such  a  mode  of 
proving  a  fraud,  or  breach  of  contract. 
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ALBANY,        The  evidence  adduced  at  the  trial  did  not  Bupport  the 

Feb.  1806.     declaration ;  there  is  a  fatal  variance  between  the  allegations 

Shxll,       t^<l  proofs.     If  the  plaintiffs  intended  to  recover  on  the  ground 

Staoc  &'co.  of  fraud,  it  should  be  clearly  and  precisely  laid  in  the  declara* 

MosBs^Soos.  tion,  and  be  proved  as  alleged.    There  is  no  pretence  that  the 

fiictSy  stated  in  the  first  and  second  counts  as  to  the  sale,  have 

been  proved. 

The  plaintiffs  must  maintain  their  action,  if  at  all,  on  the 
third  count     It  charges,   that  the  defendants  sold  to  the 

Elaintiffs  eight  bales,  containing  blueguiiuat  only,  of  a  certain 
mgth  and  breadth,  and  of  a  certain  value.  The  bill  of 
parcels,  which  must  be  considered  as  the  contract  between  the 
parties,  reduced  to  writing,  states  them  to  be  blue  goodsy  and 
that  they  came  from  Bengal.  On  the  ground  of  variance, 
therefore,  between  the  declaration  and  the  proofs,  the  plaintiffs 
are  not  entitled  to  judgment.  (Brisiow  v.  Wrighiy  Douglas^ 
665,  King  v.  Pippot,  I  Term  Rep.  235.  Parkinson  v.  tec, 
2  Easty  314.) 
"  *  102  ]  ^he  ver<uct  was  manifestly  against  evidence.    There  must 

be  either  an  express  warranty,  or  fraud  in  the  sale,  to  enable 
the  plaintiffs  to  recover.  The  case  of  Seixas  v.  Woods  (2 
CaineSf  48.)  is  full  and  conclusive  on  this  point.  It  is  not 
pretended  that  there  was  any  warranty  in  this  case ;  and  no 
deceit  is  proved  as  to  the  length  or  breadth  of  the  goods. 
They  were  exposed  in  the  store  of  the  defendants;  and  subject 
to  the  inspection  of  the  plaintiffs.  Blue  guineas,  properly  so 
called,  come  firom  Madras  only ;  yet  the  Bengal  blue  goods^ 
in  the  ordinary  language,  and  according  to  the  general  accepta- 
tion of  purchasers,  have  the  same  denomination.  They  are 
all  sold  under  the  name  of  blue  goods.  It  constitutes  no  part 
of  the  complaint  of  the  plaintiffs  that  they  were  represented 
as  Madras  blue  guineas.  They  complain  only  that  the  goods 
they  received  were  of^an  inferior  quality,  and  they  are  l^und 
by  their  own  a;rerments,  and  cannot  recover  for  a  different 
\  .  cause.  Y^t  the  judge,  in  his  charge,  left  it  to  the  jury  on  this 
point,  whether  the  defendants  had  sold  their  goods  to  the 
plaintiffs,  as  Madras  blue  guineas^  knowing  them  to  be  of  a 
different  description. 

[Livingston,  J.  I  do  not  recollect  that  I  used  that  ex- 
pression. I  left  the  cause  to  the  jury,  on  the  broad  question, 
whether  the  goods  were  sold  as  alue  guineas^  and  no{  as  Ma^ 
dras  blue  guineas.^ 

Hoffman.  There  are  no  other  blue  guineas^  except  those  of 
Madras;  all  the  others  are  called  blue  goodsy  or  blue  guineas. 
One  circumstance  is  conclusive,  to  show  that  the  defendants 
never  could  have  intended  to  have  sold  these  as  goods  of  the 
same  description.  The  price  of  Madras  blue  guineas^  at  the 
time,  was  nine  dollars  a  piece,  and  the  plaintiffs  paid  only  five 
dollars  and  a  half  for  those  they  purchased.  Yet  the  jury 
must  have  calculated  the  damages  on  the  supposition  that  th« 
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goods  were  represented  as  Madras  blue  guineas^  so  that  the     ALBANY, 
damages  are  excessive^  ifhich  forms  another  objection  to  the   J^'^^^^,- 
verdict.  Svell, 

Staoo  &  Co 

Harison  and  Riggs,  contra.     The  objection  to  the  testimony  Mosxs  &  S011& 
of  Lenox  has  no  weight.     Every  witness  must  swear  ♦accord-       [♦  103 
ing  to  the  impressions  on  his  mind ;  for  they  are  the  materials 
of  his  knowledge.     It  was  only  a  more  cautious  mode  of 
expressing  his  belief.    He  meant  to  state  what  he  recollected ; 
the  substance  only  of  what  he  heard,  not  the  exact  words. 

The  evidence  Qf  Alsee  was  proper,  as  it  related  to  tlie  same 
parcel  of  goods ;  and  as  he  applied  for  hltie  guineas,  and  the 
defendants  represented  them  to  him  as  such,  it  was  fairly  to 
be  inferred  by  the  jury,  that  they  knew  at  the  time  that  they 
were  not.  In  the  case  of  Bcal  v.  Thatcher,  (3  Esp.  Cas.  194.) 
which  was  an  action  for  giving  a  false  character,  Lord' Kevi/on 
allowed  the  witness  to  state  that  the  defendant  had  recom- 
mended the  same  person  to  him  to  be  trusted,  for  it  proved  a 
fraudulent  connection  between  the  defendant  and  the  person 
recommended,  and  might,  therefore,  go  to  the  jury." 

[Spencer,  J.  I  have  no  doubt  as  to  the  admissibility  of  the 
evidence  of  Lenox ;  nor  do  I  see  any  solid  objection  to  that 
of  Alsee.] 

The  answer  of  the  defendants  to  Lenox,  shows  that  their 
conduct  was  not  fair.  Knowing  that  the  goods  they  exposed 
for  sale  were  not  blue  guineas,  they  take  advantage  of  the 
Ignorance  of  purchasers,  who  inquire  for  them  under  a  different 
name.  Honesty  and  fair  dealing  should  have  induced  them  to 
have  mentioned  th^  difference.  Alsee  asked  for  blu§  guineas, 
and  they  informed  him  that  they  should  receive  a  parcel  fronf 
Willing  fy  Francis,  yet  in  the  letter  of  W,  fy  F,  it  is  expressly 
stated,  that  they  did  not  represent  them  to  the  defendants  as 
blue  guineas,  but  as  blue  goods ;  and  their  invoice  specifies  them  ' 
under  their  appropriate  Indian  names.  Blu>e  goods  is  the  gen- 
eral name,  blue  guineas  the  specific  appellation.  Suppose  a 
farmer  were  to  sell  buckwheat  for  wheat,  to  a  person  unac- 
quainted with  the  difference,  and  who  asked  for  the  latter, 
would  such  a  deceit  be  sanctioned  in  a  court  of  justice  ?  The 
defendants  use  the  term  blue  goods  in  their  bill  of  parcels, 
presuming  on  the  general  supposition  that  they  were   blue 

faineas,  and  that  the  plaintiffs  did  not  know  the  difference, 
raud  is  generally  to  be  inferred  from  circumstances,  *and  the  ^  •  104  | 
jury  were  authorized,  from  all  the  facts  before  them,  to  make 
the  inference.  It  was  their  peculiar  province  to  do  so,  and 
the  court  ought  not  now  to  disturb  their  verdict,  on  any  nice 
or  technical  objections,  as  to  the  pleadings.  Besides,  it  was 
agreed  by  the  parties,  that  the  declaration  should  be  considered 
as  if  for  a  tort ;  and  there  is  no  variance,  as  the  deceit  and  the 
scienter  are  the  basis  of  the  action.  The  amount  of  the  ver- 
dict does  not  exceed  the  actual  loss  sustained  by  the  plaintiffs. 
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j^LBANY,        Raddiff^  in  reply.    The  questicm  as  to  a  nonsuit,  is  now  to 
^^^^^S^  he  considered  precisely  on  the  same  grounds,  as  it  stood  when 
SiicLL,    « the  motion  was  made  at  the  trial,  for  such  is  the  agreement  in 
Utaoo  it,  Co.  the  case.     The  distinction  between  tort  and  cowlraci  is  not  cor 
Moast^SoBi  rectly  applied.    It  is  true,  that  in  actions  of  tre$pau^  all  the 
circumstances  need  not  be  proved  precisely  as  they  are  al- 
leged; but  this  action   is  upon  a  contract  which  must  be 
proved  in  toto.    The  allegations  in  the  third  count  arc  not 
proved. 

There  is  no  evidence,  even  by  imphcation,  that  the  goods 
should  be  of  the  value  of  5  dollars  and  50  cents  a  {nece,  which 
is  a  fatal  variance.  There  is  no  proof  of  any  firaud.  The  in- 
ternal state  of  the  bales  was  not  examined ;  but  they  were  sold 
as  Bengal  goods,  and  w^e  understood  to  be  such  by  both 
parties.  The  bill  of  parcels  affords  the  stron^t  evidence  to 
ascertain  the  meaning  of  the  contract ;  the  phuntifis  knew  that 
the  goods  came  from  Bengal^  and  yet  they  admit  in  their  dec- 
laration, that  some  of  them  are  blue  guineas^  and  are,  there- 
fore, concluded  from  saying  they  were  not.  The  ptaintiffs 
possessed  as  much  knowledge  of  the  goods  as  the  defendants; 
they  took  them  without  examination  ;  both  parties  were  equally 
iffnorant  of  the  quahty  or  internal  condition,  and  the  pur- 
chasers, therefore,  must  take  them  at  their  own  risk.  Where 
there  is  neither  express  warranty  nor  firaud,  the  rule  of  cavern 
emptor  applies. 

To  support  this  action,  it  should  be  made  to  appear,  that 
some  artifice  or  deception  had  been  practised  by  the  defend- 
ants. The  goods  are  uniformly  mentioned  as  blue  or  Bengal 
goods  ;  the  term  Madras  blue  guineas,  was  jiever  used  by  the 
f  •  105  ]  defendants.  *The  price  at  which  they  were  purchased,  shows 
most  deci^vely  that  they  were  not  sold  for  goods  of  the  latter 
description,  which  were  selling  at  a  much  higher  rate.  If  the 
.  court  have  any  doubts,  they  ought  to  grant  a  new  trial ;  for  the 
verdict  is  palpably  against  evidence,  as  well  as  the  justice  and 
merits  of  the  case. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  The 
only  count  in  the  declaration,  to  which  the  evidence  is  pre- 
tended to  be  applicable,  is  the  third,  to  which^  therefore,  our 
examination  will  be  confined.  (Here  he  stated  the  averments 
contained  in  the  third  count.)  If  any  sale  of  blue  guineas  be 
proved,  there  is  no  evidence,  either  that  they  should  be  of  the 
usual  length  and  breadth,  or  of  a  certain  value.  It  may  well 
be  doubted  whether  the  first  can  be  implied  ;  and  if  there  were 
no  warranty  or  fraud,  and  it  should  appear  that  the  bales  had 
not  been  examined,  but  that  both  parties  were  etjually  igno- 
rant of  the  length  of  the  goods,  such  an  inference  could  not  be 
made.  Be  this  as  it  may,  is  there  any  proof  that  each  piece 
should  be  of  the  value  of  five  dollars  and  a  half?  This  cannot 
be  presumed,  merely  firom  its  being  the  price  at  which  the 
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plaintiflfB  were  to  take  the  goods ;  for  if  such  an  implication     ALB.^ry, 
were  to  result  fipom  that  circumstance,  such  a  warranty  would  ^.^^SJ^^ 
be  universal,  unless  there  was  a  stipulation  to  the  contrary,  uni.  Iks.  Co. 
This  is  an  essential  part  of  the.contract,  for  it  cannqt  be  said  g^^^^^^  g^.^ 
that  the  jury,  in  assessing  the  damages,  did  not  take  as  their        man 
guide  the  diflference  between  the  price  paid  to  W.  fy  F.  and  that 
at  which  they  were  sold  to  the  pkintiffs,  under  an  idea,  that  it 
was  agreed  that  the  goods  should  be  of  the  latter  value.     This 
rule  of  estimating  the  damages,  allowing  something  for  the 
freight  from  Philadelphia  to  Netih-  Tork^  and  other  necessary 
charges,  would  give  about  the  sum  found  by  the  jury.    If  they 
proceeded  on  this  calculation,  it  was  wrong,  because  of  the 
total  want  of  proof  of  any  agreement,  that  the  article  should 
be  of  a  particular  value.     It  was  said  in  the  argument,  that  as 
the  plaintiffs  proceeded  on  the  ground  of  fraud,  it  was  suffi- 
cient if  the  fraud  were  substantially  made  out,  without  inquir- 
ing whether  *the  contract  were  proved  specifically  as  laid  in      [  *  106  j 
the  declaration  ;  but  how  can  it  be  determined  that  there  was 
any  fraud  in  the  transaction,  without  knowing  precisely  what 
was  the  agreement  between  the  parties  ?    It  is  as  essential  to 
prove  the  contract  as  declared  on,  with  certainty,  in  that  case 
as  well  as  in  any  other.     This  not  having  been  done,  the  de- 
lendants,  under  the  agreement  stated  in  the  case,  are  entitled 
to  a  judgment  of  nonsuit. 

Judgment  of  nonsuit 


The  United  Insurance  Companv  against  Scott  and 

Seaman. 

THIS  was  an  action  of  assumpsit j  for  money  paid,  laid  out  '^^a^^^n^*' 
and  expended  by.  the  plaintiffs  for  the  defendants,  and  for  ^!i^  ere  insal 
money  had  and  received,  by  the  defendants,  to  the  use  of  '^J'JJ^j  J^*^^' 
the  plaintiffs.  Plea,  iion  assumpsit.  The  cause  was  tried  at  i^u^k'^zi 
the  Netv-YorJc  Sittings y  on  the  5th  of  Jwfy,  1803,  before  Mr.  ''^^'^'J^'l^^ 
Justice  Livingston,  when  a  verdict  was  found  for  the  plaintiffs,  onThe  «^^on 
su^ect  to  the  opinion  of  the  court,  on  the  following  case.  3vw??fi    S 

The  defendants  and  twenty-two  others  were  separate  under-  Sa^tmah,  and 
writers  on  a  policy  of  insurance,  dated  the  2d  otMarchj  1798,  ^^  ^^^^  !° 
on  the  ship  Niagara,  to  Messrs.  F.  fy  P.  Rhinelafhdtry  the  j^SSea!'  t£ 
owners,  on  a  voyage  from  New-York tQ  Savannah^  in  Georgia^  {Jj^^^^  ^Sr 
and  from  thence  to  SingsUm,  in  the  island  of  Jamaica,  The  voyage,  and 
ship  was  valued  at  15,000  dollars,  and  the  •whole  insured  at  [  *  107  ] 
32  1-2  per  cent.  The  Niagara,  with  her  cargo,  sailed  about  earned  mta 
the  1st  of  Jane,  1798,  on  the  voyage  insured.  The  owners  ^^^^^^^' 
instructed  the  master  to  proceed  to  Savannah^  there  deliver  his  were  made*  to 
cargo,  take  in  another,  and  proceed  to  Ki^Um^  and  after  ♦*»«  ««!««  on 
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ALBANY,    linding  that  cargo  there,  to  go  to  Honduras ^  to  procure  a  cat 
J^^^,^^^^  go  of  mahogany  and  logwood,  and  from  thence  proceed  to 
Umj.  Ihs.  Co.   London.     The  ship,  having  performed  about  two  thirds  of  her 
^'  voyage,  was  captured  and  carried  into  Porto  Ricoy  the  latter 

MAir.  ^'  end  of  Juney  1798.  The  owners,  after  advice  of  the  capture, 
the  c  and  ^l^^"^^**®^  *^®  ^'^'P  ^^  ^^  several  underwriters,  who  accepted 
freighiTud  to  the  abandonment,  and  about  the  15th  of  Jtme,  1799,  paid  the 
^rwmera  OB  amouut  insured  as  for  a  total  loss.  After  their  acceptance  of 
the  sUp,  ^i^  the  abandonment  and  payment  of  the  loss,  the  insurers,  on  the 
JS"*  uJ?****^  ^^^  ^^  June,  1799,  by  writing,  appointed  Richard  Harishorne 
anl^tbe^rams  their  agent,  and  authorized  him  to  take  such  measures  relative 
for^  uS'kw*  ^  *'*®''  interests  in  the  vessel  insured  as  he  should  think  best. 
The  ship  ira  The  ship  was  liberated  at  Porio  Bicoy  on  the  22d  of  January^ 
«Bted*a^  'rol  ^^^»  ^^^  pursuing  her  voyage,  arrived  at  Jamaica^  the  10th 
ceeded  to  'her  of  February  following.  A  part  of  the  cargo  had  been  sold  by 
tSn  ^^  ?*hle*  ^^  master  at  Porto  Bicoy  to  liberate  the  ship ;  the  residue  was 
delivered  h^  delivered  at  Jamaica,  The  ship,  being  leaky,  was  regularly 
^^mwierand  ^"^^X®^  ^^^  great  repairs  were  found  necessary  to  enable  her 
T.  at'^/wMe  to  prosecute  her  voyage  home. 

!rK*^whoC*'of  whatever  related  to  the  survey,  repairs,  &c.  at  Jamaica. 

the  net  proceeds  the  master  acted  wholly  by  the  advice  of  Messrs.  StceU  fy 
we«  applied  f*  Thompson^  merchants,  at  Kingitony  to  whom  he  was  addressed 
them  to  defray  by  his  letters  of  instruction  ;  and  they,  with  the  master,  were 
the  ^^nKtt*  °^  J^^°^  consignees  of  the  cargo. 

r«{Miirrof'ihe  On  the  22d  qS  February y  the  owners,  before  they  had  heard 
«h|p,  and  a^so  Qf  jjj^  arrival  of  the  ship  at  Jamaicoy  wrote  a  letter  to  the 
&c.  In  an  ac-  master,  highly  approving  his  conduct,  and  advising  him  to  re- 
^UnUed^^  ^  tum  to  Isew-Yorlc  from  Jamaica,  with  what  freight  he  could 
nwanct  Com-  procure,  and  that  they  had  cancelled  the  original  charter-party. 
M^part^owror  ^^"""g  ^^'^  ^tay  at  Jamaica,  waiting  for  the  repairs  to  be  made, 
of  theship,  for  the  master  wrote  several  letters  to  his  owners,  under  dates  of 
thenetproceeds  the  13th  and  25th  of  Februaryy  the  11th  and  29th  of  Aprily 
[  *  108  ]  *1799,  in  which  he  informed  them,  that  he  should  proceed  on 
of  the  cargo  so  the  original  voyage,  pursuant  to  his  instructions.  These  let- 
piied*  for  t£e  ^^^^  ^^  ^^  about  the  Ist  of  November,  1799,  were  delivered  by 
repairs,  &c.,  it  the  agent  to  the  insurers. 

aSer  ^tbe  'aban-  The  plaintiffs  Were  insurers  on  the  cargo,  valued  at  5,000 
donment  and  dollars,  and  ou  the  freight,  valued  at  7,500  dollars,  on  both  of 
^^^rat^v  which  policies  the  plaintiffs  paid  a  total  loss,  on  the  21st  of 
answerable,  and  November,  1798,  in  consequence  of  an  abandonment  made  to 
J2rtne"wit£^S!!  ^J*®"*  ^7  *he  assured.  The  cargo  thus  insured  was  sold  at  Jb- 
other  insurers  maica,  for  9,727  doUars  and  65  cents,  and  the  master,  being 
rproVrtiCi'^ir  destitute  of  funds,  applied  the  whole  proceeds,  with  the  advice 
thenetproceeds  and  approbation  of  Messrs.  Steele  fy  Thompsony  the  merchantr 
appH^  tTSe  tt^  Jamaica,  to  defray  the  expenses  of  repairs  and  disburse- 
necessary  ex-  meuts  for  the  ship.  With  their  advice  and  consent  also,  the 
i^Seni^Mi  naaster,  on  or  about  the  10th  of  April,  1799,  made  a  new  char- 
not  for  vmmg  tcr-party  with  merchants  of  that  place,  for  a  voyage  from  /o- 
hercompilmSS  ^oica  to  Honduras,  and  from  thence  to  London.  The  carm 
of  men :  and  the  taken  on  board^  consisted  of  government  siDres  and  tramps,  for 
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which  he  was  to  receive  2,000  dollars  freight  to  Honduras.     albaJJY, 

A  few  days  before  the  ship  sailed  from  Jamaica  to  Honduras,  ^^^^^tj^^ 

the  master  received  the  letter  of  the  23d  of  February,  from  the  u^i.  iss.  Co. 

owners,  in  which  they  advised  his  returning  to  New-York;  but  ^       ^;  „ 
i..i^,i  1  ®  ii  Scott  6l  Sxa 

having  greviously  made  the  new  charter-parly,  and  the  cargo        max. 
being  on  board,  he  determined  to  prosecute  the  voyage.       xhtLihe 
He  accordingly  sailed  from  Jamaica,  on  or  about  the  1st  of  to  pay.  was  to 
July,  1799.  ^"^  rtSn"^ 

Messrs.  Steele  fy  TTiompson  wrote  to  the  owners  at  New-  Sli^'^hde  sum 
York,  on  the  7th  of  July,  mforming  them  of  the  ship's  sailing,  ^  ^^^'g^^ 
of  the  new  charter  at  8  guineas  per  ton;  that  for  extra  ad-  scribed  "by  Wm 
vances  to  enable  the  master  to  pay  for  the  repairs  and  dis-  *^  ^**  to***Se 
bursements  of  the  ship,  they  had  taken  a  bottomry  bond  upon  whole   amoont 
her,  for  2,409Z.  Is.  lOd.  Jamaica  currency,  to  be  paid  out  of  ^^^27""*°  **" 
the  freight  at  London,  and  they  added  that  the  master  had  cer-    ^    '^ 
tainly  gone  to  no  greater  expense  than  could  be  avoided.     This 
letter,  with  the  enclosed  accounts  of  the  sales  of  the  cargo,  and 
of  the  ship's  disbursements,  was  delivered,  by  the  original 
owners,  to  the  agent  of  the  insurers,  on  or  about  the  10th  of 
November,  1799. 

*The  master  received  no  letter  from  any  of  the  insurers  or  [  *  109  | 
their  agent,  until  after  his  arrival  at  London ;  and  during  his 
stay  at  Jamaica,  he  received  but  one  letter,  that  of  the  23d  of 
February,  from  the  original  owners  of  the  ship.  The  disburse- 
ments of  the  ship  at  Jamaica,  including  repairs,  commissions, 
&c.,  amounted  to  17,717  dollars  and  62  cents,  but  no  particu- 
lar account  of  the  repairs  was  stated.  The  expenses  of  the 
ship  at  Jamaica  were  increased,  by  arming  her  with  16  guns, 
and  augmenting  the  number  of  her  crew  from  17  to  39  men. 
The  sum  charged  for  repairs  and  fitting  the  ship  for  the 
voyage,  under  the  new  charter-party,  exceeded  the  value  of 
the  ship  at  New-York,  or  the  sum  insured.  The  ship,  after 
prosecuting  her  voyage  to  Honduras,  sailed  from  thence  and 
arrived  at  London,  the  29th  of  November,  1799. 

The  present  action  was  brought  to  recover  from  the  defend- 
ants, as  joint-owners  of  the  ship,  with  the  other  underwriters, 
the  net  proceeds  of  that  part  of  the  cargo  insured  which  was  - 
sold,  amounting  to  9,727  dollars  and  65  cents.  Separate  suits 
were  brought  against  the  other  underwriters.  One  of  the  insur- 
ers did  not  accept  the  abandonment,  nor  pay,  and  afterwards 
became  a  bankrupt.  All  the  others  accepted  and  paid,  but  some 
of  them  afterwards  became  bankrupt. 

On  the  above  facts,  two  questions  were  made  for  the  con- 
sideration of  the  court:  1.  Whether  the  plaintiffs  can  recover 
the  whole  amount  of  the  net  proceeds  of  the  cargo,  without 
Joining  the  other  underwriters  on  the  ship  with  the  defendants 
m  the  suit  ?  2.  If  not,  can  the  plaintiffs  recover  of  the  defend- 
ants, their  proportional  part  of  the  said  proceeds  ?  If  so,  how 
is  this  proportional  part  to  be  calculated  ?  By  the  amount  of 
the  subifCription  of  the  defendants,  or  by  what  other  rule  ? 
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ALBANY,  The  case  was  ai^ed,  at  the  last  term,  by  Bim  and  Hari' 

^Jj^;j32^  *<^»  ^  ^^  plaintifis,  and  Pendleton  and  Hoffinan,  for  the 

b!»i.  Ins.  Co.  defendants. 

^       V-  ^  The  judges  now  delivered  their  opinions. 

pCOTT  e^  Ska* 
MAir. 

r  « 110]  ^Thompson,  J.  The  principal  qnestioos  arising  out  of  this 

case,  itfOy  1.  Whether  the  defendants  are  answ«aUe  in  the 
present  action  ;  and,  if  so,  2.  To  what  extent  ? 

It  cannot  be  controverted,  that  the  underwriters  upon  the 
ship,  after  the  abandonment  and  acceptance,  becune  owners 
thereof,  and  answerable  for  all  necessary  repairs  and  expenses. 
The  acceptance  must,  I  think,  have  a  retroactive  effect,  and 
the  underwriters  be  deemed  owners  from  the  time  die  accident 
happened.  They  cannot,  however,  be  considered  joint-owners, 
so  as  to  constitute  them  partners,  or  so  as  to  make  them  re- 

rsible,  one  for  the  other.  It  certainly  will  not  be  pretended^ 
because  they  subscribed  the  same  policy,  they  thereby 
became  joint*partners  ;  they  are  total  strangers  to  each  other ; 
and  if  being  on  the  same  policy  would  not  constitute  them 
partners,  I  cannot  see  why  accepting  the  abandonment  should 
make  them  such.  If  the  loss  happens  by  any  of  the  perils  in- 
sured against,  the  underwriters  are  bound  to  pay  their  sub- 
scription, whether  they  accept  the  abandonment,  or  not ;  and 
if  the  acceptance  constitutes  them  partners,  they  are  driven  to 
the  alternative  of  relinquishing  the  subject  insured,  or  of  be* 
coming  partners,  and,  of  course,  responsible  for  whomsoever 
may  be  on  the  same  policy.  A  doctrine  leading  to  such  con- 
sequences never  can  fie  tolerated. 

By  the  acceptance  of  the  abandonment,  each  underwrita^ 
must  be  deemed  interested,  indiridually,  and  not  as  a  partner, 
in  the  proportion  which  his  subscription  bears  to  the  value  of 
the  subject.  Neither  can  the  wrilinc,  appointing  a  common 
agent  to  manage  the  subject,  have  the  effect  of  making  the 
underwriters  copartners.  It  is  not  uncommon  for  difter^it 
persons  to  appoint  the  same  a^nt  to  transact  their  business  ^ 
out  it  would  be  a  strange  conclusion  to  say,  that  the  principals 
thereby  became  joint-partners.  In  these  cases,  as  well  as  in 
the  one  before  us,  the  common  agent  must  be  considered  aa 
representing,  separately,  the  rights  of  each  individual,  accord 
ing  to  his  interest  in  the  subject.  I  think,  therefore,  that  the 
defendants  are  not  to  be  considered  joint-partners  with  the 
other  underwriters,  and  that  the  action  is  maintainable  against 
them,  in  the  present  form. 
•  *  1 11  ]  ^he  next  question  is,  as  to  what  extent  they  are  responsible. 
Ship-owners  are,  undoubtedly,  personally  responsible  for  neces 
saries  furnished  the  master,  in  the  course  of  the  voyage.  The 
supplies,  however,  must  be  reasonable,  fit,  and  proper  for  the 
occasion.  For  the  security  of  ship-owners,  against  being  im- 
properly charged  by  the  master,  it  devolves  on  the  creditor  to 
show  that  his  advances  were  for  necessaries,  because  it  does 
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not  fall  within  the  scope  of  the  master's  authority,  or  within     ALBANT, 
the  trust  and  dutj  of  his  station,  to  pledge  the  credit  of  owners  v.^ilj^2^, 
for  any  other  purpose.  ^  Uiri  Iks.  c  » 

The  right  of  the  master,  {^tom  master,  to  appropriate  ^©.g^^yf^^g,  . 
cargo  for  the  purpose  of  repairs,  was,  I  think,  at  an  end,  on  mav. 
the  arrival  of  the  ship  at  her  *port  of  destination.  The  cargo 
then  became  subject  to  the  control  of  the  ccmsignees,  and  the 
master  must,  if  deficient  in  funds,  resort  to  other  sources  for 
necessaries.  In  the  present  case,  however,  he,  together  with 
Steele  fy  T^oiT^^son,  were  consignees  of  the  cargo,  and,  as 
such,  were  agents  for  the  plaintiffs,  who,  by  the  abandonment 
and  acceptance,  became  owners  of  the  cargo.  The  plaintiffs* 
agents,  then,  appropriated  the  proceeds  of  the  cargo  for  re- 
pairs and  expenses  cm  the  ship ;  and  though  diis  mi^t  have 
been  unauthorized  by  the  plaintiffs,  and  they  might  have  looked 
to  their  agents  for  compensation,  yet  there  is  nothing  to  pre* 
vent  their  nrtifjring  the  acts  of  their  agents,  and  thereby  making 
the  advances  their  own,  which  th^  have  done  by  bringing  the 

E resent  action.  The  responsibility  of  the  ship-owners  must, 
owever,  be  restricted  to  advances  for  necessary  repairs  and 
expenses,  to  prosecute  tiie  voyage  originally  contemplated. 
They  have  done  nothine  to  ratify  the  expenses  of  the  master, 
at  Kingston^  in  arming  me  ship  in  the  manner  he  did.  None 
of  the  letters  written  by  the  Messrs.  Rhinelanden,  or  Harts- 
home,  approving  the  conduct  of  the  master,  appear  to  have 
been  written  after  they  were  apprized  of  what  course  he  had 
pursued  at  Etngston*  They  had  a  right  to  presume  he  was 
prosecuting  the  voyage,  according  to  his  ori^nal  instructions, 
which  were  very  precise  and  definite.  In  violation  of  which, 
the  master,  at  Kngstany  fitted  out  his  vessel  as  ^^nn  armed  [*^1  2  J 
ship  ;  put  <Hi  board  16  guns,  and  22  additional  seamen,  and 
went  to  the  enormous  expense  o(  upwards  of  17,000  dolkrs, 
which  was  more  than  the  ship  was  valued  at,  in  the  policy. 
Such  part  of  the  expenses  as  related  to  this  armament  were, 
I  think,  unauthorized.  There  is  nothing  in  the  case  to  show 
that  any  circumstances  had  occurred  rendering  it  necessary  to 
arm ;  and  it  certainly  was  not  in  contemplation  of  the  original 
ship-owners,  if  we  may  judge  fiom  their  instructions  to  the 
master.  These  expenses  must,  therefore,  be  rejected.  The 
result  of  my  opinion  is,  that  the  underwriters  on  the  ship  are 
answerable  for  all  repairs  and  expenses  which  were  necessary 
to  refit  the  ship,  so  as  to  enable  her,  as  a  merchant  vessel,  to 
prosecute  the  original  yrojBge;  and  that  the  defendants  are 
liable  in  this  action,  for  the  |Mrcportion  thereof,  in  the  same 
ratio  as  their  interest  in  the  ship  bears  to  the  proceeds  of  the 
cargo,  applied  to  that  object,  which  must  be  adjusted  by  the 
parties,  or  referred  to  some  proper  person  foi  the  purpose. 

LivxxasTON,  J.  If  underwriters  accept  a  vessel,  it  is  reason- 
able that  she  should  pass  into  their  hands,  am  oiiere,  and  that 
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ALBANY,     thej  should  be  liable  for  proper  repairs  in  a  foreign  port,  ailei 
^F^.i806^    lljg  disaster  which  occasioned  them,  and  subsequent  to  aban* 
Oirf.  Ins.  Co.  dooment.     Nor  can  it  make  any  difference,  whether  an  aban« 
flc     ^  s      donment  be  immediately  followed  by  acceptance  or  not.    The 
^^Air.  ^'  party  ultimately  benefited  by  the  repairs  should  pay  for  thena. 
The  underwriters  were  entitled  t<f  the  freight  earned  after  aban- 
donment, and  we  must  now  suppose  that,  without  repairing, 
she  was  in  no  condition  to  have  earned  any.     The  captain, 
being  the  agent  of  the  assured,  might  have  borrowed  money 
of  the  plaintiffs  to  repair,  and  if  he  has  taken  it  of  his  own  ac- 
cord, or  from  the  consignees  of  the  cargo,  it  can  make  no  dif- 
ference, if  they  choose  to  affirm  his  acts,  and  the  moneys  have 
been  properly  expended. 

My  greatest  difficulty  has  been,  to  define  the  extent  of  the 
defendants'  responsibility ;  that  is,  whether  they  be  liable  as 
joint-partners,  with  the  other  underwriters,  or  only  in  propor- 
1^  *  1 13  ]  tion  to  their  subscription.  The  case  is  admitted  *to  be  new  ; 
at  least  no  decision  on  the  point  can  be  found.  We  are,  then, 
at  liberty  to  adopt  a  rule,  which  we  think  best  adapted  to  do 
complete  justice  between  the  parties.  That  owners  of  vessels 
are  liable,  as  other  joint-partners,  is  not  denied ;  but  then,  as  in 
other  cases,  it  ought  to  be  a  partnership  of  mutual  consent, 
and  the  world  should  credit  them  as  such ;  but  where  a  vessel, 
during  a  voyage,  is  thrown  upon  its  insurers,  who  take  it  only 
for  the  purpose  of  diminishing  a  loss,  and  with  no  other  view 
than  to  sell  her,  at  its  termination,  it  is  carrying  the  general 
principle  too  far,  to  consider  them  in  the  light  of  common  part- 
ners ;  nor  is  it  necessary  for  the  security  of  third  persons  that 
they  should  be  thus  regarded.  When  moneys  are  advanced 
in  a  foreign  port,  for  repairing  a  vessel,  it  is  on  the  credit  of 
the  owner  who  sent  her  to  sea,  or  of  the  captain,  or  of  the 
vessel  itself,  or  of  all,  and  not  on  that  of  the  underwriters,  who 
aie  altogether  unknown  abroad.  In  this  case,  the  moneys  were 
advanced  partly  on  the  credit  of  the  Messrs.  Rkinelandersy  and 
partly  on  ootiomrt/,  and  there  can  l>e  but  little  doubt  that,  if 
ignorant  of  the  abandonment  at  the  time  of  the  advance,  the 
lender  might  recover  against  them,  who  would  have  their  rem- 
edy over  against  the  underwriters,  if  it  turned  out  that  the 
repairs  were  made  after  abandonment.  In  the  latter  case,  the 
underwriters  would  be  responsible,  according  to  their  contract, 
that  is,  in  proportion  to  their  respective  subscriptions ;  for  the 
suit  would  then  be  between  the  immediate  parties  to  the  policy ; 
why,  then,  if  the  lender  chooses,  in  the  first  instance,  to  resort 
to  them,  and  not  to  the  former  owner,  should  the  nature  and 
extent  of  their  liability  be  different  ?  It  is  of  little  weight  to 
say,  that  assurers  are  not  obliged  to  accept  of  a  vessel ;  such 
acceptance  is,  generally,  an  act  of  necessity ;  it  Is  the  only 
means  left  to  indemnify  them,  in  some  degree,  for  a  total  loss 
and  even  this  indemnity  they  will  be  deprived  of,  if  it  exposes 
them  to  the  consequences  of  a  partnership  liability. 
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In  voluntary  partnerships,  each  one  has  a  choice  of  his  asso-     Albany. 
ciates ;  but  if  a  case  like  the  present  be  governed  by  the  rules  v^^Jf^l.. 
of  common   partnerships,  a  man  of  property,  whether  *he  um.  iws.  C6 
pleases  or  not,  may  find  himself  a  partner  with  others  who  may  ^'* 

all  be  insolvent.     An  underwriter,  after  subscribing  a  policy,    ^^^mak.  ^^ 
has  no  control  over  it.    ^The  assured  presents  it  to  whom  he 
pleases,  and  precludes  all  possibility  of  choice,  as  to  his  other 
partners ;  no  prudent  man,  on  these  terms,  would  continue  an 
assurer. 

The  extreme  injustice  of  making  a  solvent  pay  for  a  bank- 
rupt underwriter,  where  such  liability  is  not  explicitly  under- 
stood, in  the  first  instance,  is  too  evident  to  require  illustration. 
It  is  an  inconvenience,  against  which  the  policy  itself  has 
guarded,  nor  has  such  responsibility  ever  before  been  insisted 
on.  Why  should  a  man,  who  subscribes  a  policy  for  only  100 
dollars,  without  any  view  to  purchase,  pay,  not  only  his  own 
proportion  of  repairs,  but  also  that  of  some  adventurer,  or 
gambler,  who  may  have  underwrote  10,000  dollars,  after  him, 
on  the  same  risk,  and  who,  at  the  very  time  was,  perhaps,  not 
worth  a  shilling  ?  If,  voluntarily,  he  had  associated  with  such 
a  man  in  the  purchase,  there  would  no  longer  be  any  hard- 
ship, because,  knowing  the  law,  he  was  apprized  of  the  risk  he 
ran,  and  was  willing  to  meet  it.  '<  It  is  not  enough,"  says 
Watsotij  {Law  of  Partnerthip,  p.  5.)  "  to  form  a  partnership, 
that  two  or  more  persons  hold  any  thing  in  common,  such  as 
legatees^  donees^  or  purchasers  of  the  same  thing,  for  this,  not 
implying  the  reciprocal  choice  of  the  parties,  cannot  link  them 
together  in  partnership.  All  the  parties  ought,  reciprocally, 
to  choose  and  approve  of  one  another,  in  order  to  form  among 
themselves  that  sort  of  tie  which  is  a  kind  of  brotherhood ;" 
societas  jus  quodammodo  fratemitaiis  in  se  hahet  I  concur, 
therefore,  in  the  opinion  just  delivered. 

Kent,  Ch.  J.  By  the  accepted  abandonment,  the  defendants 
became  part  owners  of  the  ship,  and  this  ownership  is  to  be 
computed  fi'om  the  time  of  the  loss.  Abandonment  has  this 
retrospective  effect ;  and  it  amounts  to  a  complete  transfer  of 
the  property.  (2  Cainesj  284.  United  Insurance  Company  v. 
Rohnso7i  and  Hartshome.  2  Emerigonj  194 — 196.  Pothier^ 
Contrat  d^Assurance^  n.  138.)  Whemer  the  practice  be  to  exe- 
cute an  assimment  also,  I  do  not  know,  though  it  seems  not  to 
have  been  done  in  the  case  of  Leaiham  v.  Terry^  (3  Bos.  if  • 
PulL  479.)  until  the  underwriters  themselves,  afterwards,  *sold  [  *  xl6  ] 
the  ship.  The  very  essence  of  abandonment  consists  in  a 
cession  of  the  property ;  and  being  in  writing,  and  accepted, 
tlie  insurers  are  to  be  considered  as  the  legal  owners ;  as  they, 
afterwards,  acted  upon  that  cession,  and  took  charge  of  the 
ship,  they  are,  at  least,  concluded  from  contesting  the  question 
of  ownership  in  the  present  suit. 
The  next  question  is,  how  far  they  are  liable,  as  ovmers^  for 
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ALBANY,'  the  acts  of  the  master  while  at  Jamaica.  The  master,  in  a 
Feb.  1806.  ^^^^^  ^f  necessitj,  may  sell  a  part,  or  hypothecate  the  whole, 
of  the  cargo,  pending  the  voyage ;  and  for  such  sale  the  owner 
of  the  vessel  will  be  responsible.  But  the  present  is  not  such 
a  case,  for  the  cargo  had  arrived,  and,  except  the  small  part 
appropriated  at  Porto  Rico^  was  delivered  at  Jamaica^  its  place 
of  destination.  The  voyage,  as  to  the  cargo,  had  ended,  and 
the  master's  authority  over  it,  in  his  character  of  master,  was 
gone.  The  cargo  was,  in  judgment  of  law,  in  possession  of 
ue  consignees,'  of  whom  the  master  was  one.  The  sale  of  the 
cargo,  afferwards,  and  the  appropriation  of  the  proceeds  to  the 
repairs  and  armament  of  the  ship,  were  made  by  the  captain, 
and  Messrs.  Steele  8f  JTiompioUy  as  joint  consignees ;  and  no 
doubt  they  were  responsible  over  to  the  plaintiffs  for  this  ap- 
propriation, as  for  a  nreach  of  trust.  But  the  master  had  au- 
thority to  borrow  money  at  Kingston  for  the  necessary  repairs 
of  the  ship,  and  the  owners  would  have  been  bound  to  refund 
such  loan.  The  question  is,  whether  the  plaintiffs,  as  owners 
of  the  cargo,  may  not  affirm  the  act  of  their  consignees,  and 
call  upon  the  owners  of  the  vessel  for  the  amount  of  such  ap 
propriation,  in  like  manner  as  if  they  had  themselves  advanced 
the  money,  in  the  first  instance  ?  A  subsequent  ratification  is 
equal  to  an  original  mandate ;  {Ratihabitio  mandato  compara- 
tur.  Dig.  Kb.  46.  tit.  3.  1.  12.  <^  46.)  and  I  incline  to  think 
the  plaintiffs  have  a  right  of  action,  equally  as  if  the  proceeds 
of  the  cargo  had,  by  their  order,  been  applied  to  the  repairs  of 
the  ship. ' 

The  third  point  that  arises  in  this  case  is,  how  far  the  re- 
pairs made  at  Jamaica  were  necessary,  under  the  circumstances 
r  *  16  ]  m  which  the  vessel  was  placed.  On  this  *point,  I  have  no 
hesitation  to  exclude  from  the  item  of  necessaries,  the  whole 
expenditure  of  arming  the  ship.  There  are  no  facts  stated  in 
the  case,  firom  which  we  can  infer  the  necessity  of  doing  it  at 
Jamaica^  and,  not  in  the  first  instance,  at  New-TorJc.  The 
arming  of  the  ship  .changed  her  character,  and  was  calculated 
to  affect  her  destiny ;  and  unless  the  necessity  was  palpable 
and  pressing,  such  an  expenditure  ought  not  to  be  allowed. 

Deducting  that  part  of  the  expense,  Bn&  suffering  the  other 
charges  to  be  admissible,  the  last  question  is.  How  fiur  are  the 
defendants  responsible,  in  consequence  of  their  share  in  the 
ship  f  They  insured  separately ;  and  the  abandonment  was 
made  to  them  separately,  because  it  was  made  in  the  capacity 
in  whicn  tney  stood  as  insurers.  They  became  owners  of  an 
aliquot  part,  in  the  ratio  which  their  separate  subscription  bore 
to  the  whole  sum  insured;  and  it  required  a  special  agreement 
between  the  several  insurers  to  change  their  separate  charac- 
ter and  make  them  joint  partners,  and  security  for  each  other. 
Nothing  can  be  more  plain  and  reasonable,  than  that  the  char- 
acter in  which  they  started  shotdd  continue,  until  changed  by 
Uif  ir  act  and  consent  No  such  act  appears  in  the  present 
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case.    They  accepted  the  abandonment  in  the  capacity  in    *  a  lb  any, 
which  they  stood  as  insurers.     Their  responsibility  as  owners  ^^JjS^^^^f^l^ 
was  as  distinct  as  their  responsibility  as  insurers.    Their,  unit-  uni.  Iks.  Co. 
ing  in  a  letter  to  Mr.  Hartshome  is  no  evidence  of  copartner-  q^^^^\  g^.^. 
ship,  or  that  they  meant  to  engage  for  each  other.     They  unit-    ^  "an 
ed  only  in  making  the  same  person  agent  for  all.    To  make 
separate  underwriters  responsible  for  each  other,  and  to  ad- 
judge them  partners,  by  mere  operation  of  law,  and  in  conse- 
quence of  an  abandonment  which  could  not  be  resisted,  would 
be  destructive  of  that  species  of  insurance.'    It  would  be 
manifestly  unjust,  for  no  person  ought  to  be  bound,  without 
his  knowledge  and  assent.    There  is  no  color  for  an  inference 
of  that  assent,  in  the  present  case. 

In  the  case  of  Hoare  v.  Dawesj  (Doug,  371.)  a  broker  was 
employed  by  a  number  of  persom^  to  purchase  a  lot  of  tea,  of 
which  *each  were  to  have  their  separate  shares,  and  he  made  [  *  117  | 
the  purchase.  It  was  held  that  they  were  not  partners  in  the 
purchase,  because  there  was  no  undertaking  by  one  to  ad- 
vance money  for  another,  nor  any  am^eement  to  share  with  one 
another  in  the  profit  or  loss.  Lord  Mansfield  observed,  that  it 
would  be  most  dangerous,  if  the  credit  of  a  person  who  en- 
gages for  a  fortieth  part,  for  instance,  should  be  considered  as 
bound  for  all  the  other  parts.  8o,  in  the  case  of  Coope  and 
others  Y.  Eyre  and  others,  {I  H.  Black,  37.)  several  persons 
entered  into  an  agreement  to  purchase  a  quantity  of  oil,  in  the 
name  of  A.  only,  and  to  take  aliquot  shares  of  the  purchase ; 
but  as  it  did  not  appear  that  they  were  jointly  to  reseU  the 
goods,  they  were  held  not  to  be  partners.  There  was  no 
community  between  them,  as  to  profit  or  loss.  Each  party  was 
to  have  a 'distinct  share,  and  to  manage  it  according  to  his  dis- 
cretion. The  principle  contained  in  these  cases  was  adopted 
by  this  court  in  the  case  of  Holmes  v.  The  United  Lisurance 
Company y  [July  term,  1801, )(a>  and  they  are  applicable  to  the 
point  before  us.  The  true  rule  was  applied  by  the  Court  of 
Chancery  in  the  case  of  Speerihg  v.  De  Orave,  (2  Vem.  643.) 
where  it  was  decreed  that  for  appropriations  by  the  master  , 
to  the  necessary  wants  of  the  ship,  the  owners  should  pay  in 
proportion  to  their  respective  shares  and  interests  in  the  ship. 

The  result  of  my  opinion,  accordingly,  is,  that  the  plaintifis 
are  entitled  to  receive  from  the  defendants  a  pmportion  of  the 
mpc^ds  of  the  cargo  applied  to  the  refitting  of  the  ship  at 
Atngstony  but  not  for  what  was  applied  towards  arming  the 
said  ship,  or  increasing  her  complement  of  men;  and  that  such 
proportion  is  to  be  the  same  between  the  sum  they  are  to  pay 
and  the  whole  sum  so  applied,  as  there  was  between  the  sum 
the  defendants  subscribed  and  the  whole  amount  of  the  sub- 
■cnption.  ^ 

(a)  Bimt  rtporUd,    9m  t  ifelbw.  C«».  989. 
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ALBANY, '       Spcnceb,  J.,  and  Tompkins,  J.,  concurred  in  the  opinions 
^F^.i806^   delivered  by  the  other  judges. 

BiBD  ^  otben 

p^    ^-  Judgment  for  the  plaintiffs,  ut  supra. 


[  *  1 18  ]  ^BiRDy  Savage  and  Bird  against  Pierpoint. 

Two  of  UvM  THIS  was  an  action  of  assumpnt,  for  goods  sold  and  deliv* 
i^^^^mknipij  ered.  Plea,  nan  assttmpsit  The  cause  was  tried  before  Mr. 
ifA^^'^ii*^  Justice  Livingstonj  at  the  New-York  SUtingSy  on  the  14th 
k  Uiit  cMmtr^  January^  1805.  On  the  trial,  the  plaintiffs  proved  their  ac- 
WM  declared  a  count  for  the  goods  sold,  and  there  rested  the  cause.  The 
the  \vS^^tho  defendant  then  offered  to  prove  that  the  plaintiffs  were  joint 
^•^'  ^^^^  partners  in  trade  in  Englandy  under  the  finn  of  Birdy  Soviet 
was  bm^S^  and  Birdy  and  in  this  country,  under  the  firm  of  Robert  Bird 
th*  "wartom  to  ^  ^''  *"*^  ^^^  ^^^^  ^^  ^^  Commencement  of  the  present  suit, 
lecoi^nradebt  Henry  M.  Bird  andBenfamin  Sava^j  two  of  the  partners,  were 
bankra^  ^  ^^^^  declared  bankrupts  in'  Great  iritainj  where  they  resided, 
Ou^iTiiS'tbe  and  that  their  property  had  been  assigned,  pursuant  to  the 
blSSw'^^  ^^^^  ^^  ^^^  country;  that  Robert  Bird,  the  other  partner, 
Dcr  to '^▼e  prior  to  this  action,  was  declared  a  bankrupt  in  this  state,  ac- 
ti^°  "ih^sffi'f  ^^^'^^'^Jf  ^^  ^^^  bankrupt  act  of  the  United  States^  and  that  his 
Qucert,  if  the  property  was  duly  assiffned  in  conformity  to  the  act  This 
boiilniirt.paiS^  evidence  was  overruled  Ijy  the  judge. 

ner  in  EwUmd  The  defendant  then  offered  to  prove,  that  previous  to  the 
T^ebaiSJupicy  conwnencement  of  this  action,  and  before  the  plaintiffs  were 
of  the  piaintiA  Severally  declared  bankrupts,  they  did,  on  the  3d  day  of  De- 
^^S^cf  Hotter  ^^^^^9  1802,  make  an  assignment  of  part  of  their  property  to 
the  general  is-  jR.  Harison^  in  trusty  for  certain  of  their  creditors ;  and  the 
sue.  Q^mrt.(a)  couusel  for  the  plaintiffs  were,  at  the  same  time,  called  on  to 

(e)  Bee  wOrv-  ^^^  whether  the  present  suit  was  prosecuted  for  the  benefit 
\tSJj  SifVSf  of  the  said  assignee,  to  which  they  declined  making  any  reply. 
and  tbs  OMM  The  evidence  was  also  overruled,  and  a  verdict  was  found  for 

there  cited.  ^^  plaintiffs. 

A  motion  was  made,  in  behalf  of  the  defendant,  to  set  aside 
the  verdict,  for  the  misdirection  of  the  jud^e.  The  case  viras 
a^ued,  at  the  last  term,  by  Bensm  and  Raddiffy  for  the  plain- 
tiffs, and  Biggs  and  Harison^  {Hoffman  on  the  same  side,)  for 
the  defendants. 

The  court  being  divided,  the  judges  now  delivered  theit 
opinions,  seriatim. 

[♦119]  *  Spencer,  J.    The  only  question  which  can  arise  in  this 

case,  IS,  whether  the  plaintifl»  are  proper  parties  to  maintain 
the  suit.  As  it  respects  the  assignment  to  Mr.  Hanson^  inde- 
pendently of  its  not  being  a  defence  at  law  to  the  defendant, 
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it  is  special  in  its  nature,  and  does  not  transfer  this  debt    In    ALBANY, 
regard  to  Henry  M.  Bird  fy  Savage,  their  dischanre  in  Hig"     F«b,l806.-' 
land  cannot  be  taken  notice  of  here ;  the  case  of  Pan  B4xugh  BuLDdTotiben 
V.  Van  Arsdaln  (S  Caines,  154.)  is  decisive  that  this  court  will  ▼• 

not  suffer  the  discharge  of  an  insolvent,  under  the  laws  of  '"*'^*''*- 
a  state  where  he  is  dwniciled,  to  operate  against  a  creditor 
who  resides  without  that  state,  and  whose  debt  was  contracted^ 
elsewhere.  If  we  will  not  take  notice  of  the  act  of  insolvency, 
under  such  circumstances,  in  favor  of  the  insolvent,  whose 
whole  property  has  been  divested  to  satisfy  his  creditors,  surely. 
,  we  cannot  notice  the  bankruptcy  in  England,  to  defeat  the 
recoveiy  of  a  debt  indisputablvjust  The  courts  of  chancery 
(1  H.  black.  131.  in  notes.  Sohmom  v.  Rosb.  JoUet  v.  De- 
ponthieu.  Neal  v.  Cottingham)  in  England  have,  it  is  true, 
recognized  the  assignees  or  curators  of  a  bankrupt's  estate, 
which  was  assigned  abroad ;  but  it  was  solely  on  the  principle 
that  the  assignment  was  for  a  valuable  consideration,  and 
therefore,  it  was  not  that  the  foreign  bankruptcy,  as  such,  had 
any  operation  beyond  the  country  where  it  occurred.  It  re- 
mains to  inquire  what  effect  the  bankruptcy  of  Robert  Bird 
has  upon  the  question.  The  defendant's  counsel  insists  that 
fas  assignees  ought  to  be  joined  in  the  action  instead  of  him, 
his  legal  rights  having  been  vested  in  them.  If  this  was  a 
case  of  a  bankrupt  without  partners,  the  objection,  I  incline  to 
think,  would  be  conclusive ;  but  the  partners  abroad,  of  whose 
bankruptcy  we  can  take  no  notice,  have  a  right  to  the  partner- 
ship fund,  to  discharge  the  debts  due  from  tfiem,  without  the 
embarrassments  and  restraints  which  the  uniting  the  names  of 
the  assignees  of  one  of  the  partners  might  impiose. 

I  have  met  with  no  case  but  that  of  Eckkardt  v.  WtUonj  (8 
Term  Rep.  140/)  which  requires  the  assignees  of  a  bankrupt 
to  be  joined.    That  is  a  very  recent  case,  and  not  authoritative 
here ;  but  besides  this,  the  bankruptcy  was  pleaded  in  bar,  and 
it  did  not  operate  as  a  surprise  on  the  plmntiffs.     I  do  *not,       [*1S0] 
however,  rest  my  opinion  on  the  form  of  the  pleading,  but  on 
the  necessity,  convenience,  and  intrinsic  propriety  of  suffering 
the  solvent  partners  to  collect  the  debts  of  the  firm.    I  lay 
great  stress  on  the  circumstance,  that  this  is  not  a  controversy 
between  the  partners  ih  England  nnd  the  assignees  of  Robert 
Bird;   but  is  a  mere  evasion  and  shift  of  an  acknowledged 
debtor,  to  turn  his  creditors  round.     The  cases  of  Silk  v.  Of- 
bom,  and  Evans  v.  JBrotm,f  proceeded  on  the  principle,  that     fiEn.Rn 
however  the  question  might  be  between  the  bankrupt  and  his  JJ2e  c««  tht 
assignees,  that  it  did  not  lie  in  the  mouth  of  a  third  person  to  pitunHf*  tten 
set  up  this  defence.    In  my  opinion  the  plaintiffs  are  entitled  J^ZnSi^tf  ^ 
to  ihepostea. 

Thompson,  J.  The  questions,  presented  for  the  considera- 
tion of  the  court,  are,  whether,  admitting  the  truth  of  what 
was  offered  to  be  proved,  there  are  proper  parties  on  the  record ; 
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ALBANY,     and,  if  not,  whedier  advantage  can  be  taken  of  it  under  tlie 

^J|J^;J^2^  plea  of  now  a9$umpHt. 

Bird  «&  oUmm  Our  bankrupt  law  declarefl,  thai  after  the  aangnaent,  neither 
the  bankrupt  nor  hia  trustees  shall  have  power  to  recover  or 
discharge  any  debts,  which  pass  by  the  assignment ;  but  the 
assignee  shall  have  snoh  remedy  to  recover  the  same,  in  his 
own  name,  as  such  bankrapt  might  have  done,  if  no  commis- 
sion had  issued.  It  is  not  pretended  but  that  the  demand  for 
which  the  present  action  is  brought,  originated  before  the  bank- 
ruptcy, and  passed  by  the  assignment,  which  must,  under  the 
statute,  vest  in  the  assignees  a  legal  right.  The  statute  goes  &i 
towards  negativing  the  power  of  the  assignees  to  use  the  bank- 
rupt's name,  in  actions  for  demands  which  passed  by  the 
assignment;  it  says,  that  neither  the  bankrupt,  nor  his  trustees, 
shall  have  power  to  recover  or  discharge  such  debts.  Perhaps, 
however,  this  may  be  understood  to  mean,  that  they  shall  not 
have  power  to  do  this,  so  as  to  enure  to  the  benefit  of  the  bank- 
rupt. But  there  can  be  no  good  reason  why  the  assignees 
should  not  praseeute  in  their  own  names. 

The  construction  given  to  the  English  bankrupt  law,  which, 
in  this  respect,  is  analogous  to  ours,  is,  that  the  name  of  the 
*  121  ]  bankrupt  cannot  be  legally  used  in  a  suit  after  *his  bankruptcy, 
to  recover  a  demand  which  passed  by  the  assignment.  Thus, 
in  an  action  by  anumpait  by  several  partners,  the  defendant 
pleaded  in  bar  the  bankruptcy  of  one  of  them,  and  the  plea 
WW  held  good.  (Edchardt  v.  B^Uton,  8  Term  Rep.  140.) 
The  court  said  the  plea  showed  not  merely,  that  there  were 
other  persons  (namely,  the  assignees  of  the  bankrupt  partner) 
who  ouj^ht  to  have  sued  with  the  plaintiff,  but  that  one  of  the 
plaintifn  could  not  sue  at  all.  This  case  also  shows  that  the 
assignees  of  a  bankrupt  partner  may  be  joined  in  the  same 
suit  with  the  other  partners.  And  it  has  abo  been  held  in  the 
EngKsh  courts,  (Hancock  v.  Haywood^  3  Term  Rep.  433.)  that 
the  ass^ees  of  partners,  against  whom  separate  commissions 
of  bankruptcy  have  issued,  may  be  joined  in  the  same  suit,  to 
recover  a  debt  due  to  the  bankrupts  jointly.  Perhaps,  we 
ought  not  so  iar  to  take  notice  of  foreign  bankruptcies,  as  to 
compel  prosecutions  to  be  carried  on  here  in  the  name  of  the 
assignees ;  yet  I  think  we  ought  to  recognize  the  rights  of  the 
assignees,  so  far  as  to  allow  them  to  prosecute  in  their  own 
names,  if  they  please.  {Smith  v.  Buchanany  1  East^  11.)  But  ' 
whatever  may  be  the  proper  course  of  proceeding,  with  re- 
spect to  foreign  bankruptcies,  we  are  bound  to  take  notice  of 
bankruptcies  happening  here,  and  the  assignees  of  Robert  Bird 
ou^t  to  have  been  joined  either  with  his  copartners  or  their 
assignees. 

In  the  case  of  Evans  fy  others  v.  Mann^  {Cofvp.  570.)  the 
court  laid  it  down  as  a  general  rule,  that  where  tne  assignees 
bring  an  action,  on  a  contract  made  by  the  bankrupt  before 
his  bankruptcy,  they  must  state  themselves  to  be  assignees 
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There  may  be  cases,  where  the  assignees  have  been  permit-     Albany, 
ted  to  prosecute  in  the  name  of  the  bankrupt ;  but  I  appre-  v^^^S^!^2S^ 
hend  it  has  been  allowed  in  no  case,  except  upon  contracts  bird  4c  oUma 
made  by  the  bankrupt,  after  his  bankruptcy,  and  before  he    pj^^j^p^^jj^ 
obtained  his  certificate.     When  the  assignees  are  appointed, 
all  the  estate  and  effects  of  the  bankrupt  are  vested  m  them; 
and  he  is  incapable  of  carrying  on  trade,  or  contracting  for  his 
own  benefit,  until  he  h^  obtained  his  certificate.     All  the 
estate  acquired  by  him,  or  contracts  made  between  these  two 
periods,  are  to  enure  to  the  benefit  of  *his  creditors,  and  are       [*  12i^ 
vested  in  his  ass^ees ;    (1  Atk.  252.  JSr  varU  Provdfoot 
Covrp.  824.  Martin  v.  O^Hara.    BanJcrupt  Law,  s.  50.)  ex- 
cept, perhaps,  that  which  may  be  the  firuits  of  the  personal 
labor    of   the   bankrupt.      (1   Eypinasse^s    Casesj  140,  170.) 
And  though  the  assignees  might,  undoubtedly,  prosecute  suits 
in  their  own  names,  on  contracts  thus  made  by  an  uncertificated 
bankrupt ;  yet  they  may  also  use  the  name  of  the  bankrupt, 
because,  by  operation  of  law,  he  is  considered  their  agent. 
(Cotop.  570.   Eoans  v.  Mann.    7  Term  Rep.  296.   Webb  v. 
Ward.) 

It  remains  only  to  inquire  whether  this  defect  of  parties  can  ^ 
be  taken  advantage  of  upon  the  trial,  under  the  plea  of  non 
assumpsit.  I  understand  the  general  rule  to  be,  that  for  defect 
of  parties  plaintiffs,  advantage  may  be  taken  of  it  upon  the  trial, 
but  the  want  of  proper  parties  defi^ndants,  must  be  pleaded. 
{Scott  V.  Godwin^  Barnard  v.  Kenworthy^  1  Bos.  fy  Pidl.  73. 
note.)  The*reason  of  the  ri|le  is  obvious.  Plaintiffs  are  pre- 
sumed to  know  their  own  rights,  and  all  the  persons  interested  in 
the  subject  of  prosecution,  and,  therefore,  cannot  be  surprised 
by  the  inquiry.  It  is  not  so  with  respect  to  defendants.  There 
may  be  secret  partners  unknown  to  the  plaintiffs ;  and  if  the 
defendants  take  advantage  of  this,  they  must  plead  it,  and 
thereby  furnish  the  plaintiffs  with  proper  parties,  to  prevent 
surprise.  Thus,  in  the  case  of  Oraham  fy  others  v.  Robertsanj 
(2  Term  Rep.  282.)  Buller^  J.  nonsuited  the  plaintiffs,  because, 
from  the  evidence,  it  appeared,  that  the^  had  not  united  with 
them  all  parties  interested,  which  nonsuit,  on  a  motion  to  set  it 
aside,  was  ruled  to  have  been  properly  granted.  This  rule  has 
been  too  long  settled  to  be  now  shaken.  ^2  Stra.  820.  BvUer^s 
N.  P.  152.)  And  in  the  case  of  Hopkins  v.  Dtwar^  {BuTUr^ 
153.)  in  an  action  of  assumpsit  for  work,  labor  and  services, 
proof  that  the  plaintiff  was  a  bankrupt,  at  the  time  of  the 
work  and  labor  done,  was  held  suflicient  to  nonsuit  him. 

I  am,  therefore,  of  opinion,  that  proof  of  the  bankruptcy 
of  Robert  Bird,  at  least,  ought  to  been  received,  and  that  a 
new  trial  must  be  awarded,  with  costs  to  abide  the  event  of 
the  suit  ^ 

^Livingston,  J.    The  first  question  which  occurs  is,  whether       [  *  123  ] 
the  assignees  of  Henry  M.  Bird  and  Benjamin  Savage  should 
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ALBANY     ha\e  been  parties.     I  have  ever  beea  disposed  to  take  notice 

^^^jj;;^^^^^  of  assignments  under  the  bankrupt  laws  of  other  countries,  to 

iiiRD  ec  others  Sustain  suits  on  them,  and  to  consider  the  bankrupt  discharged 

^     V.'         gxNn  all  his  creditors,  wherever  they  be ;  but  since  our  decision 

p.EEro«T.    j^  y^^  jj^^j  ^    y^^  Arsdalu,  (3  Caines,  154.)  they  must  be 

r^arded  as  vohuUary  transfers,  which  cannot  have  the  effect 
of  enabling  assignees  to  sue  in  their  own  names,  for  a  chose  in 
action.  It  would  be  inconsistent  to  allow  creditors  residing 
here  to  sue  the  bankrupt  in  our  courts,  and  at  the  same  time 
permit  the  assignee  to  recover  his  property  in  this  country, 
it  would  be  holding  him  liable,  and  at  the  same  time  incapaci- 
tating him  from  paying.  But  if  these  assignees  were  not  ne- 
cessary parties,  it  is  said  those  of  Robert  Bird  were.  This 
presupposes  a  right  in  them  to  intermeddle  with  the  collection 
of  debts  due  to  the  firm ;  but  no  such  right  exists.  It  is  well 
settled,  that  a  joint  estate  must  be  first  applied  to  payment  of 
demands  on  it;  and  that  separate  creditors  of  the  several 
partners  can  only  claim  the  surplus  belonging  to  each,  after  all 
claims  on  the  joint  fund  are  satisfied. 

It  may  be  doubted,  whether  Robert  Bird's  assignees  can 
discharge  a  debt  due  to  the  partnership.  Why  £en  make 
them  plaint!  fis,  which  might  only  give  them  a  right  to  receive 
the  sum  in  controversy,  to  the  prejudice  of  the  other  partners, 
and  of  ffeneral  creditors?  If  the  onlv  pretensions,  which 
Robert  nird^s  assignees  have,  is  to  call  upon  the  house  of 
which  he  was  a  partner,  for  his  proportion  of  the  joint  estate, 
after  satisfaction  of  their  creditors,  his  right  to  sue  for  suca 
estate,  in  conjunction  with  his  jMirtners,  cannot  be  divested. 
It  is  better  that  joint  debts,  notwithstanding  the  bankruptcy  of 
one  partner,  should  be  collected  in  the  ordinary  way,  as  if  no 
misfortune  had  intervened,  than  to  introduce  considerable  con- 
fusion on  the  record,  by  taking  notice  of  it.  If  there  be  pre- 
cedents of  declarations  in  this  form,  (for  the  one  in  Hancock  v. 
Haywoody  (3  Term  Rep.  433.)  which  was  cited,  is  not  in  point,) 
*  124  j  they  are  very  rare ;  *and  nothing  short  of  an  adjudged  case 
would  convince  me  of  the  necessity  of  it  It  is  one  thing  for 
such  declarations  (although  I  much  doubt  whether  any  are  to 
be  found)  to  pass  sui  sikniio,  and  another  to  say  that  such  a 
form  only  is  good.  The  assignment  to  Mr.  Harison  was  also 
properly  rejected,  not  because  it  was  fraudulent,  for  its  <'bject 
is  &ir  and  laudable ;  but  because,  being  voluntary,  it  could  not 
vary  the  mode  of  suing  at  common  law,  or  defeat  an  action 
brought  in  the  names  of  the  present  pliuntiffs. 

But  if  mistaken  in  all  these  points,  the  verdict  ought  not  to 
be  disturbed,  because,  if  any  of  the  matters  relied  on,  were 
sufficient  to  bar,  or  abate  the  action,  they  ought  to  have  been 
pleaded.  Courts  have  already  gone  far  enough  in  admitting 
special  matter  to  be  given  in  evidence  under  the  general  issue, 
in  matters  of  assumpsit.  No  one  reason  can  be  given,  why  a 
plaintiff  in  such  suit  is  not  entitled  to  be  apprized  q{  his  ad 
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▼ersary*s  defence,  as  well  as  in  any  othen    In  actions  on     ALBANY, 
promissory  notes,  when  the  payee  is  not  plaintiff,  it  should  em-  ,^^'^y- ^ 
phatically  be  necessary   to  plead  or  give   notice  of  every  bibd  &  oOmm 
defence ;  for,  as  the  law  is  now  supposed  to  be,  innocent  en-  ^• 

dorsees  of  such  paper  are  every  day  surprised  by  evidence  of  "*'®"* 
usury,  or  other  matter,  of  which  they  cannot  have  any  knowledge, 
and,  of  course,  must  be  unprepared  to  meet  it.  The  inconve- 
nience of  this  indulgence  is  so  palpable,  that  nothing  should  in- 
duce us,  notwithstanding  the  general  expressions  we  sometimes 
meet  with,  to  extend  the  rule,  so  as  to  embrace  a  single  defence, 
notalready  decided  on,  as  proper  under  n<m  assumpsit.  Nor  is  this 
case  within  the  general  rule,  as  laid  down  by  Lord  Chief  Baron 
Gilbert.  "  On  this  issue,"  says  he,  "  every  thing  may  be  given 
in  evidence  which  disaffirms  the  contract,  for  that  goes  to  the 
gist  of  the  action,  since,  if  there  be  no  contract  to  be  perform- 
ed, at  the  commencement  of  the  action,  there  could  be  no 
trespass  for  the  non-performance  of  it^  and  therefore,  a  release 
goes  to  the  gist  of  this  action^  for  it  shows  there  was  no  con- 
tract at  the  time  the  action  was  commenced  ;  so  every  thing 
which  shows  the  contract  *to  be  void^BS  nonage,  or  more  [•ISS] 
money  lost  at  play  than  the  statute  allows,  may  be  giveii  in 
evidence  on  the  general  issue;  for  on  a  void  contract,  the 
plaintiff  has  no  right  of  action,  therefore  this  and  the  like  go 
to  the  gist  of  the  action.  Whatever  goes  to  show  there  was 
no  contract,  or  that  it  was  performed,  or  paid,  or  released,  or 
that  there  was  no  consideration,  and  discharged,  goes  to  the 
gist  of  the  action,  and  need  not  be  pleaded."  Without  in- 
dulging the  presumption  of  examining  the  reasons  assigned  by 
this  great  man  for*  the  law  as  laid  down  by  him,  it  is  certain  the 
present  case  is  not  embraced  by  this  rule,  and  still  less  by  the 
reasons  of  it. 

The  defence  here,  so  far  from  establishing  that  there  was 
no  contract,  or  that  it  was  performed,  or  released,  or  paid,  or 
from  having  any  thing  to  do  with  the  gist  of  the  action,  ad- 
mitted the  assumpsit,  and  that  it  is  in  full  force  and  unper- 
formed, cmly  advancing  a  collateral  matter,  which  was  to  have 
no  other  effect  than  to  turn  the  plaintiffs  round.  It  is  no 
argument  to  say  that  this  matter,  resting  in  the  plaintiflb' 
knowledge,  they  were  bound  to  take  notice  of  it.  The  answer 
is,  that  they  were  not  obliged  to  be  ready  to  repel  any  defence 
which  they  were  not  apprized  tpaidd  be  set  up.  Notwithstand- 
ing the  bankruptcy  of  all  the  parties,  they  might,  by  some 
matter  ex  post  facto  their  discharge,  have  shown  that  a  rieht  to 
sue  revested  in  them,  or  as  was  done  in  Windt  v.  Seely,  (1 
Term  JRep.  619.)  that  this  debt  did  not  pass  under  the  com- 
mission. It  is  not  like  the  case,  therefore,  of  a  person  suing 
when  he  must  know  either  that  no  cause  of  action  ever  existed,  . 
or  that  it  was  absolutely  done  away,  before  this  suit  was  com- 
menced. It  comports  perfectly  with  the  rule  of  Baron  CHJbert^ 
to  say,  that  whatever  does  not  deny  a  fight  of  action,  or  go  to 
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ALBAmr,  the  gist  of  it,  but  only  alleges  that  the  plaintiffs  ha^e  pailea 
J^-  ^^'  ^  with  their  right,  or  that  it  had  been  transferred  by  ftw  la  otbos^ 
^**^"'^"^  oiubt  always  to  be  pleaded.  This  imposes  no  harcbhip  on 
defendants,  and  if  they  do  not  choose  to  resort  to  spedal 
pleading,  they  have  no  excuse,  since  the  '^  act  for  the  *aniend- 
ment  of  the  law,"  for  not  subjoining  to  the  general  issue,  « 
notice  of  what  they  intend  to  rely  on. 

Theie  is  a  case,  I  admit,  {Eckhardt  v.  fVUsim,  8  Term  Rep. 
140.)  which  goes  the  full  length  of  deciding,  that  the  assignees 
of  a  bankrupt  should  be  joined  with  hi»  solvent  partners ;  bat 
besides  that  this  case  is  no  authority  here,  it  is  so  contrary  to 
the  spirit  of  several  other  English  adjudications,  that  it  is  im- 
possible to  reconcile  the  one  with  the  others.  In  Fmcler  ▼. 
jDouniy  (1  Bos.  ^  Pull.  45.)  the  bankrupt  was  not  only  per«* 
mitted  to  sue  in  his  own  name,  but  the  whole  court  adopted 
this  principle,  which  is  too  reasonable  not  to  receive  every 
one's  assent,  that  if  the  assignees  do  not  dispute  the  bankrupt's 
'  right  to  sue,  third  persons,  and  those  who  have  contracted  with 
him,  ^all  not ;  and  Justice  Rooke  adopts,  as  a  mode  of  pre* 
venting  any  liability  to  the  assignees  in  a  subsequent  action, 
the  giving  them  notice  of  the  pending  suit,  that  they  may  take 
such  measures  as  they  may  think  proper.  Lord  Kenyon^  in 
Silk  V.  Osbom^  (1  Esp.  Rep.  140.)  says  nearly  the  same  thing, 
that,  '<  however  the  question  might  be  between  the  bankrupt 
and  his  assignees,  it  did  not  lie  in  the  mouths  of  third  persons 
to  set  up  the  plaintiff's  bankruptcy  as  a  defence."  In  E/eans 
V.  Brown,  (1  Esp.  Rep.  170.)  his  lordship  not  only  permitted 
a  bankrupt  to  maintain  a  suit  for  money  lent ;  but  says  ex- 
pressly, that  if  it  did  belong  to  the  assignees,  when  recovered, 
about  which  there  was  some  dispute,  he  would  not  permit  the 
bankruptcy  to  be  set  up  in  bar.  All  these  decisions  appear  to 
proceed  on  this  principle,  that  the  party  by  his  contract  is  es- 
topped  to  dispute  the  biankrupt's  right  to  sue.  Leaving  to  others 
to  reconcile  the  inconsistency  of  the  decision  in  iSkkardi  v. 
Wilson^  with  other  cases  here  mentioned,  I  shall  only  observe, 
that  in  that,  and  in  most  other  cases  where  the  party  intended 
to  rriy  on  the  plaintiff's  bankruptcy,  it  was  done  by  pleading. 
The  replications  in  Edchardt  v.  Wilson,  and  in  Winch  v.  Sheely, 
show  the  propriety,  nay,  absolute  necessity,  of  pleading  this 
matter,  or  of  giving  notice  of  it  with  the  general  issue.  On 
every  ground,  therefore,  a  new  trial  must  be  denied. 

[  *  127  ]  *Kent,  Ch.  J.    The  question  in  this  cause  is,  whether  the 

suit  was  brought  by  the  proper  parties ;  and  if  not,  then,  wheth^ 
the  defendant  could  avail  himself  of  that  defect  upon  the  trial . 
under  the  plea  of  the  general  issue. 

The  late  act  of  bankraptcy  {L.  U.  S.  6thCkms.  sess.  1.  c. 
19.  s.  13.)  deolaned,  that  after  the  assignment  me  bankrupt 
should  not  have  power  to  sue  for  his  debts,  but  that  the  assignees 
should  sue  th  their  own  names ;  and  there  is  the  same  rule  under 
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Jie  Enjgluh  system.     {Enans  v.  Mcmn^  Cowp.  570.)     It  was,     albanv, 
accordio^y,  held  and  ruled  in  the  case  of  Eckhardt  and  others  ^^^^^^^^S^ 
r.  Wilson,  (8  Tenn  Rep.  140.)  that  to  an  action  of  assumpsit  biri>  ^  oUien 
by  several  plaintifis,  it  was  a  good  plea  in  bar,  that  one  ot  the  \^^r 

plaintiffs  had  oecome  bankrupt,  and  duly  assigned  his  debts  ***'*^"" 
and  effects,  because  it  showed  that  one  of  the  plaintiffs  could 
not  sue  at  all,  and  that  there  were  other  persons,  viz.  the  as- 
signees of  the  bankrupt  partner,  who  ovghi  to  have  sued  vnth 
the  plaintiffs.  The  same  point  was  held  by  Ashhurst,  J.,  in  the 
case  of  Graham  v.  RohertsoUj  (2  Term  tlep.  284.)  where  he 
observed,  that  if  the  money  for  which  the  plaintiff  sued,  as 
being  advanced  by  him,  was  paid  on  a  partnership  account, 
the  other  partners  who  had  become  bankrupts,  or  their  as- 
signees, ought  to  have  joined  in  the  suit.  I  conclude,  from  the 
words  of  our  statute,  atid  these  expositions  of  the  English 
statutes,  which  are  similar,  that  Robert  Bird  was  improperly 
made  a  plaintiff  in  this  suit,  and  that  instead  of  him,  his  as- 
signees ought  to  have  been  ioined. 

It  is  also  a  question,  whetiier  the  asdgnees  of  the  two  Eng- 
lish bankrupts  ought  not  to  have  brought  the  suit  in  their  own 
names,  instead  of  the  names  of  the  bankrupts.  It  is  not  essen- 
tial at  present  to  determine  this  point,  since  we  perceive  that 
there  is  one  improper  person  made  a  party ;  but  in  the  case  of 
Smith  \\  Buchanan,  (1  East,  11.)  L(Mrd  Kenyon  said,  that  they 
did  permit  assignees  of  bankrupts,  abroad,  deriving  titles  under 
foreign  ordinances,  to  sue  there  for  debts  due  to  the  bankrupt's 
estate,  and  that  this  permission  was  on  the  ground,  that  the 
right  to  personal  property  must  be  governed  by  the  laws  of 
the  country  *where  -the  owner  was  domiciled.  It  is  not,  in-  [  *  1SJ8  | 
deed,  expressly  said,  though  I  think  it  is  necessarily  to  be  im- 
plied, that  such  suits  were  permitted  to  be  brought  in  thename 
of  the  assignee,  as  that  would  seem  to  follow  a  recognition  of 
his  right. 

It  was  considered,  upon  the  argument,  as  leading  to  coniu- 
sion  and  difficulty,  to  permit  assignees  under  separate  and  dis- 
tinct commi!(sions,  to  unite  in  one  suit.  But  so  long  as  the 
suit  is  for  k  joint  debt  due  to  the  several  bankrupts  whom  the 
assignees  represent  in  their  joint  capacity,  I  see  no  objection. 
Assignees  under  separate  commissions  united  in  the  case  of 
Hancock  v.  Haywood,  (3  Term  Rep.  433.)  and  the  court  said, 
the  suit  was  proper,  so  for  as  the  demand  was  for  the  joint  debts 
due  to  both  the  bankrupts. 

It  was  also  suggested,  on  the  argument,  that  separate  part- 
ners could  not  separately  be  declared  bankrupts,  as  to  their 
partnership  concerns,  but  I  apprehend  the  rule  to  be  otherwise. 
In  the  case  of  Crispe  v.  Pcrritt,  ( WUUs's  Rep.  467.)i-  the  Court  f  S«e  6  Y'«rif, 
of  C.  B.  decided,  after  much  consideration,  that  a  separate  J""*  ®^^ 
commission  might  be  taken  out  against  one  partner  upon  the 
petition  of  a  joint  creditor.  It  was  also  the  opinion  of  the 
court,  in  that  case,  that  the  words  creditors  and  debts,  in  the 
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ALBANY,  bankrupt  laws,  comprehended  both  separate  and  partnersliip 
Feb.  1806.  ^i^b^^  ^^^  ^^^  ^^  certificate  was  a  discharge,  both  from 
tlie  partnership  and  separate  debts,  because  a  partnership 
creditor  may,  if  he  pleases,  come  in  under  a  separate  com- 
mission. 

The  next  question  is,  whether  the  defendant  may  avail  him- 
self, at  the  trial,  qf  the  want  of  proper  parties* 

In  the  case  of  Graham  v.  RoberUony  above-mentioned,  it  was 
agreed  that  the  want  of  proper  parties  was  good  ground  for  a 
nonsuit  at  the  trial.  The  rule  is  considered  as  well  settled, 
that  in  an  action  of  assumpsit ^  if  all  the  parties  who  ought  to 
join  are  not  made  plaintiffs,  the  defendant  may  take  advantage 
of  it,  on  nan  assumpsit.  Serjeant  fVUliams^  in  one  of  hb  learned 
notes  to  SaunderSf  (1  Saund.  291.  f.  g.)  questions  the  good 
sense  of  the  rule,  while  he  admits  it  to  be  established.  But 
the  present  case  is  much  stronger  than  that  of  the  want  of  an 
\  *  129]  ^  additional  plaintiiT;  for  *here  is  one,  at  least,  of  the  plaintilis, 
prohibited  from  bringing  the  suit;  and  where  one  is  joined 
who  ought  not  to  be  joined,  it  was  decided  in  the  case  of 
Eckhardt  v.  Wilson^  to  be  an  objection  pleadable  in  bar;  and, 
generally,  whatever  will  form  a  good  plea  in  bar^  may  be 
given  in  evidence,  under  non  assumpsit,  I  am,  th^fore,  of 
opinion,  that  the  evidence  of  the  bankruptcy  of  the  plain- 
tiffs, prior  to  the  commencement  of  the  suit,  ought  to  have 
been  received,  and  that  the  verdict  must,  accordingly,  be  set 
aside. 

Tompkins,  J.,  having  been  an  assignee  of  one  of  the  plain- 
tiffs, gave  no  opinion.  * 

The  other  judges  being  equally  divided  in  opinion,  the 
defendant  took  nothing  by  his  motion* 

Judgment  for  the  plaintiffii.  (o) 

{a)BotB.C.%Jchm.Rep.MSL    10JB«<,418.    Tkomatimtmdoaun^.Frtrt. 


Perrt  against  Aaron. 

laanactimof  THIS  was  an  action  of  assumpsit.  The  declaration  con- 
i^^^au^Mie  tained  five  counts.  The  first  count  stated,  that  whereas  the 
b^idTtb^  th^y  defendant,  in  consideration  that  the  plaintiff  would  buy  of  the 
ciaraUoik  shouid  defendant,  at  his  special  instance  and  request,  a  quantity  of 
contain  either  cotton,  to  wit,  67  bales  and  2  bags,  weighing,  dLC,  at  a  certain 
rluit^^^rilT^I  price  P^r  pound,  to  be  paid,  dzx.,  the  defendant,  *'  then  and 
vSdOT^iSSo'^  there  undertook,  and  faithfully  promised  the  said  Robert  Perry 
^bod  9uaUty  that  the  said  cotton,  and  every  part  thereof,  was  good  mer- 
rftfaearttcie,at  chantablc  cottou,  and  fairly  packed,  bound,  and  put  up  in  the 
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said  bales  and  bags,  and  was  equal  in  quality  to  a  certain     Albany, 
parcel  then  and  there  produced  and  shown  as  a  sample  there-  v^^^^^SJ^ 
of."     It  then  avers,  that  the  plaintifT,  confiding,  &c.,  did  buy       pxbrt 
the  cotton  for  the  price  mentioned,  and  paid  the  defendant  for  ^• 

the  same ;  but  that  the  defendant,  not  regarding  his  promise,  ^  iSmTbTsoid 
&c.,  did  craftily  and  subtly  deceive  the  plaintifl'in  this,  '^  that  itasmerehanta 
a  great  part  of  the  said  cotton,  to  wit,  16  bales,  was  then  and  pJ^ft^^^^S^ 
there  deceitfully  and  fraudulently  packed,  bound  and  tied  up,  ai  must  corres- 
and  in  an  unmerchanti^Ie  state,  and  the  middle  or  inside  bf  j^uoM  S^ui 
divers,  to  wit,  the  said  16  bales,  was  not  good  or  merchantable  declaration,  (a) 
*^cotton,  but  was  then  and  there  dirty  and  unmerchantable,  and  [  ^  130  ] 
of  a  very  inferior  quality,"  &c. 

The  second  count  stated,  that  in  consideration  the  plaintiff  j^^^JSlt^, 
had  bought  of  the  defendant  the  like  quantity  of  cotton,  at  the  iMffreM^AOm. 
same  price,  &c.,  the  defendant  "  undertook,  that  the  said  cot-  ^'oma,  w 
ton  was  merchantable,  packed  up,"  &c.,  as  in  the  first  count.  and*''tho  eaSr 
ITet  the  said  defendant,  not  regarding,  &c.,  but  contriving  and  cijed. 
fraudulently  intending  to  injure  the  plaintiff,  deceived  him  in 
this,  that  16  bales  of  the  cotton  were  not  merchantable,  packed 
up  fairly,  d^c,  but  was  unmerchantable  and  of  an  inferior 
quality,  &c. 

The  thir4  count  stated,  that  in  consideration  that  the  plain- 
tiff had  undertaken  and  promised  to  pay  the  defendant  7,021 
dollars  and  60  cents,  when  requested,  &c.,  the  defendant  un- 
dertook and  promised  to  deliver  to  the  plaintiff,  67  bales  and 
2  bags  of  good  merchantable  cotton,  of  the  value  of  7,021  dol- 
lars and  60  cents,  when  requested,  &c.  Yet  the  defendant 
did  not  deliver  the  same,  &c.,  but  instead  thereof,  'Mid  deceit- 
fully and  fraudulently  deliver  to  the  plaintiff,  67  bales  and  2 
bags  of  base,  unoierchantable  cotton,  of  a  very  inferior  quality, 
and  of  small  value,  to  wit,  of  the  value  of  10  dollars,  contrary," 
&c.  The  fourth  count  was  for  money  paid,  laid  out,  &c.,  and 
the  fifth  for  money  had  and  received  to  the  use  of  the  plaintiff. 
Plea,  the  general  issue. 

The  cause  was  tried  at  the  New-YorJc  Stttit^Syihe  18th 
December^  1804,  before  Mr.  Justice  Livingston,  On  the  trial, 
it  appeared  in  evidence,  that  the  defendant  sold  the  cotton  in 
question,  as  being  in  the  public  store  on  Staten  Island,  where 
it  had  been  deposited  when  imported,  on  its  arrival  from  New^ 
Orleans.  The  defendant  produced  a  sample,  and  '^  on  being 
asked  by  the  plaintiff  if  he  might  depend  on  the  quality  of  the 
cotton  being  like  the  sample,  the  defendant  answered,  he 
would  warrant  the  whole  to  be  of  the  flame  quality  and  of 
equal  goodness  with  the  sample."  A  short  time  after  the 
purchase  was  concluded,  the  phintiff  sent  his  clerk  to  examine 
the  cotton,  taking  with  him  the  sample  which  had  been  pro- 
duced to  the  plaintiff;  on  examining  the  bales,  without  *open-  [  *  131  ] 
ing  them,  so  as  to  inspect  the  inside,  the  whole  appeared  lobe 
as  good  as  the  sample,  and  in  the  same  state  as  when  it  was 
imported. 
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ALBANY,  The  bill  of  parcels  was  produced,  which  contained  no 
Feb.  1806.  lantj.  The  cotton  waa  exported  to  Liverpool,  in  England 
where  it  was  delivered  in  the  same  state  as  wiu'^n  it  was  taken 
on  board  of  the  ship,  except  a  small  portion  which  receiTed 
some  sea  damage.  The  consignees  of  the  shippers  sold  the 
cotton  to  certain  dealers  in  that  article,  for  a  full  fmce,  bat 
without  any  warranty.  On  opening  the  bales,  considerable 
quantities  of  dirt  and  cotton  seed  were  found  in  the  inside , 
the  purchasers  then  demanded  of  the  consignees  compensatior. 
for  the  damage  in  consequence  of  the  cotton  being  falsely 
packed.  The  question  of  damage  was  voluntarily  referred  to 
arbitrators,  mutually  chosen  by  toe  consignees,  md  the  pur- 
chasers of  the  cotton,  who,  after  examining  the  cotton,  &c., 
awarded  187/.  4*.  llrf.  sterling  to  be  allowed  by  the  consign- 
ees for  a  compensation  to  the  purchasers ;  and  Uie  consignees 
accordingly  allowed  and  paid  the  same,  and  the  expenses  at- 
.  tending  Sie  arbitration,  being  31/.  Os.  5d.  sterling,  which  sums, 
with  interest,  the  plaintiff  claimed  in  damages  from  the 
defendant. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  same 
grounds  on  which  it  was  now  argued  before  the  court  The 
judge  directed  the  jury,  to  confine  their  attention  to  the  third 
count  in  the  declaration,  and  the  proofs  in  support  of  it,  and 
observed  that  the  plaintiff  was  not  entitle4.to  recover,  unless 
the  defendant  had  been  guilty  of  a  fraud,  in  selling  the  cotton 
as  good,  knowing  at  the  same  time  that  it  was  not  so ;  and 
that  there  was  no  evidence,  in  his  opinion,  to  warrant  this  con- 
clusion ;  that  if  the  plaintiff  was  entitled  to  recover,  there  was 
no  proof  of  damage,  as  the  sale  in  England  was  so  made  as 
not  to  entitle  the  purchaser  to  claim  damages  of  the  consign- 
ees; and  that  the  damages  he  paid,  were  in  consequence  of 
his  voluntary  act,  in  submitting  it  to  arbitration,  for  which  the 
defendant  could  not  be  answerable  in  law.  The  jury  found  a 
verdict  for  the  plaintiff,  for  827  dollars  and  76  cents.  On  be- 
ing asked  by  the  court,  on  what  grounds  they  found  the  ver- 
*  132  ]  diet,  they  answered,  •on  the  warranty  charged  in  the  first 
count  of  the  declaration,  being  of  opinion  that  no  fraud  was 
to  be  imputed  to  the  defendant  in  the  sale  of  the  cotton. 

Riggtj  for  the  defendant,  contended,  th^t  the  verdict  ouffht 
to  be  set  aside,  and  a  judgment  of  nonsuit  entered.  1.  The 
jury  deliberated  and  decided  on  what  was  not  submitted  to 
their  consideration.  The  judge  who  tried  the  cause,  directed 
them  to  confine  their  inquiry  to  the  third  count  in  the  declara- 
tion, in  which  the  plaintiff  alleged  a  fraud  in  the  sale ;  yet  the 
jury  found  a  verdict,  on  the  ground  of  a  warranty  contained  in 
the  first  count. 

2.  If  there  is  no  warranty,  and  the  plaintiff  meant  to  recover 
on  the  ground  of  fraud,  then  he  should  have  alleged  and 
proved  a  knowledge  in  the  defendant,  of  the  bad  quality  or 
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condition  of  the  cotton.  When  the  plaintiff  declares  in  as^ 
su7npsit  on  an  implied  warranty,  he  must  allege  that  the  party 
knew  the  defect  at  the  time.  The  scienter  is  of  the  essence 
of  the  action ;  and  as  it  was  not  alleged  in  the  declaration, 
tliere  was  no  cause  of  action,  and  it  ought  not  to  have  been 
referred  to  the  jury.  He  was  then  proceeding  to  cite  some 
authorities,  (a)  but  the  court  observed,  that  there  could  be  no 
doubt  as  to  the  law. 

3.  The  declaration  does  not  allege  a  warranty,  nor  does  it 
contain  any  words  which  amount  to  one.  Where  the  plaintiff 
intends  to  rely  jn  a  warranty,  he  must  expressly  state  it  in  his 
declaration.  It  was  so  decided  by  PoweUy  J.,  m  the  case  of 
Lysney  v.  Selby.     (2  Ld.  Raym,  1118.) 

4.  But  if  the  court  should  be  of  opinion,  that  the  warranty 
was  sufficiently  alleged  and  proved,  still,  as  the  plaintiff  afleiv 
wards  sent  his  clerk  to  examine  the  cotton,  and  purchased  it 
on  the  faith  of  his  mspection,  without  relying  on  the  affirma- 
tion of  the  defendant,  it  was  a  waiver  of  the  warranty ;  for  it 
must  be  inferred  from  the  evidence,  that  the  money  was  not 
paid  until  after  the  cotton  had  been  inspected  by  the  clerk : 
and  where  a  credit  is  not  intended  to  be  given,  the  sale  is  not 
complete,  until  the  purchase-money  is  paid.  ♦(I  Salk.  211. 
Butterjield  v.  Burrows,^  It  is  laid  down  in  the  case  just  cited, 
from  Lord  Raymond,  tnat  if  the  vendee,  after  a  warranty,  ex- 
amines for  himself,  he  thereby  discharges  the  vendor  from  such 
warranty. 

5.  Another  and  a  fatal  objection  arises  from  the  variance 
between  the  declaration  andf  the  testimony  produced  on  the 
trial.  The  proof  did  not  in  any  manner  support  the  first 
count,  on  which  the  jury  gave  their  verdict.  Many  authori- 
ties (J)  may  be  adduced  to  show  how  fiu*  the  evidence  must 
correspond  with  the  allegations  of  the  plaintiff. 

[TTie  court  said,  the  law  on  this  subject  is  too  well  settled 
to  be  now  questioned.] 
I  shall  contend,  then,  that  the  court  ought  to  nonsuit  the 

Plaintiff.  It  was  moved  for  at  the  trial,  and  the  point  reserved, 
'he  judge  was  of  opinion  that  the  plaintiff  ou^ht  to  have  been 
nonsuited  on  the  1st,  2d,  4th  and  5th  counts,  out  suffered  the 
cause  to  go  to  the  jury  on  the  third  count,  which  is  admitted 
to  be  bad.  The  court  will  now  do  what  ought  to  have  been 
done  at  the  trial,  unless  they  should  be  of  opinion  &at  the 
plaintiff  is  entitled  to  judgment  on  the  third  count.  But  as 
the  sale  in  England  was  without  warranty  or  fraud,  the  pur- 
chaser had  no  right  of  action  against  the  vendor.  So  that,  if 
the  plaintiff  had  even  shown  Siat  he  was  intitled  to  recovery 


ALBANY, 

Feb.  1806. 


H^^ 


(a)  %  East,  448.    Bpringwell  v.  Allen,  in  a  note.    See  2  Ctdius,  48     Beixaa  t. 
rood,  in  which  all  the  eafes  an  Miy  ennined. 

{b)  1  Ld.  Raym,T25.    Antmymtm*,    4  Term  MUp.  814.    IMterr.  Coobe,    1  Tern 
tUp.^1.    ChmnhiUv.Wilimi.    BuUer'i  N.  F.14J^ 
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ALBANY,     it  could  be  for  nominal  damages  only ;  for  he  sold  the  cottoo 
Feb.  1806.     -Q  ^^^j^  ^  manner  as  not  to  be  legally  responsible  to  the  pur 
chaser,  f    The  submission  to  arbitration  was  voluntary  on  his 
party  and  the  payment  conseouently  in  his  own  wrong,  for 
which  the  defendant  is  not  liable. 

f  Partuuon  t. 

**  '  '      Hoffman^  contra.    The  defendant  may  be  entitled  to  a  new 

trial ;  but  the  court  ought  not  to  nonsuit  the  plaintiff.  It  ia 
by  no  means  clear,  that  the  cause  ouffht  not  to  nave  been  lef^ 
to  the  jury  on  the  first  count,  in  whicn  it  is  stated  that  the  de- 
fendant warranted  the  whole,  according  to  the  sunple  produced, 
and  which  was  proved  by  one  of  the  witnesses.     It  is  true,  that 

(  •  134]  a  warranty  must  be  expressly  laid.  •Many  respectable  writers 
have  thought  that  an  affirmation  amounted  to  a  warranty.  Will 
not  an  express  promise,  that  a  thins  shall  be  of  a  certain  qual- 
ity, be  equivalent  to  a  warranty  ?  If  not  so  in  form,  it  is  in 
substance,  and  the  defendant  should  have  demurred  to  the 
declaration :  it  is  now  too  late  to  take  advantage  of  matters  of 
form.  The  courts  in  England  never  nonsuit  the  plaintiff 
against  his  consent ;  nor  will  this  court  compel  a  party  to  be 
nonsuited.  If  the  charge  of  the  judge  was  correct,  and  the 
jury  have  found  against  that  charge,  the  verdict  ought  to  be  set 
aside,  and  a  new  trial  granted.  If  the  declaration  is  defec- 
tive, an  ooportunity  may  be  given  to  the  plaintiff  to  have  it 
amended. 

Per  Curtam.  There  must  be  a  new  trial.  We  give  no 
opinion  on  the  point,  whether  the  court  can  compel  the  plain- 
tiff to  be  nonsuited.  The  verdict  is  so  peculiarly  taken,  that 
we  think  the  costs  must  abide  the  event  of  the  suit 

Rule  for  new  irial  granted,  (a) 

(a)  See  ante,  p.  96.    Snell  omJ  pihen  r.  Mbsu  and  oUun, 


WooDHAM  against  Gelston. 

.nanftctionof  THIS  was  an  action  of  trespass,  for  taking  and  detaining 
r'^^rtOT^rf  A®  plaintiff's  ship.  Plea,  not  guilty.  This  case  was  tried  at 
the  customs  for  the  ifew-YorJc  Sittings,  the  8th  o{  January,  1805,  before  Mr. 
d^Tt^off    "e  Justice  Livingston. 

gaintirs  re^ei  On  the  trial,  it  appeared  that  the  ship  of  the  plaintiff  had 
b%i^'*^"the  been  seized,  by  order  of  the  defendant,  as  collector  of  the  cua 
law  of  the  17.^  toms  of  the  port  of  Neto-TorJCf  for  an  alleged  breach  of  the 
re^taring*  of  law  of  the  United  States,  entitled,  "  An  act  concerning  the 
Mi'h^  ^  b^  refi^stering  and  recording  of  ships  and  vessels.''  The  ship  was 
lestore^^t  was  Seized  on  the  2d  of  October,  1801,  and  remained  in  custody  of 
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the  marshal,  until  the  25th  of  Augusty  1802>  when  she  was     Albany, 
restored  to  the  plaintiff.    It  was  proved,  that  six  months  be-  ^^^^;J22!l 
fore  the  seizure,  the  fdaintiff  purchased  the  vessel  for  12,494 
dollars ;  that  on  the  day  ^previous  to  the  seizure,  the  plaintiff 
contracted  to  sell  her  to  one  HaheVf  for  9,500  dollars,  to  be      r  *  i  ok  i 
paid  in  three  instalments,  for  which  he  was  to  receive  notes  at      L  J 

2,  4  and  6  months,  and  that  the  execution  of  this  contract  was  held  that  the  dif 
prevented  bv  the  seizure.  On  the  2d  of  September,  1802,  {j^^^ri^"^^" 
eight  days  after  the  vessel  was  restored  to  the  plaintiff,  she  was  which  the  vei. 
fairly  sold  at  auction  to  the  highest  bidder  for  4,288  ddlars.  ^iaT?I*^at'*ihc 
It  also  appeared  that  vessels  had  fallen  one  third  in  value,  be-  Umeofberseiz- 
tween  the  time  of  seizure,  and  that  of  the  restoration  of  the  "'f '   Jjf  J!^ 

...  .  ikT'i  iviit**/T*   P"ce  she  aciu- 

ship  in  question.  No  evidence  was  produced  that  the  plaintiff  aiiv  sold  for  at 
had  any  employment  for  the  ship,  during  the  time  of  her  de-  SSnI*^^e[y^' 
tention,  nor  what  was  the  rate  of  demurrage.  It  was  expres^y  ter  her  restore- 
found  tliat  the  plaintiff  was  unable  to  find  security  sufficient  to  ^^  i^^Steal 
obtain  her  liberation.  -  expenses  incurs 

In  his  account,  presented  to  the  jury,  the  plaintiff  charged  [^V<5°on  the 
the  sum  of  9,500  dollars,  the  price  offered  for  the  ship,  the  in-  amount,  consU- 
terest  on  that  sum,  and  the  fees  paid  the  marshal,  wharfinger,  jU^^S^eL^re 
and  some  other  items  of  expense,  and  credited  the  sum  for  or  damage  to 
which  the  vessel  sold  at  auction ;  the  jury  found  a  verdict  for  Ssewed'^by  'a 
the  plaintiff,  for  the  balance  as  stated,  with  interest.  jury 

The  question  submitted  for  the  decision  of  the  court  was, 
whether  the  rule  of  damages  adopted  by  the  jury  was  proper 
If  the  court  should  determine  that  the  rule  was  incorrect,  or 
that  any  of  the  charges  were  improper,  then  a  new  trial  was  to 
be  granted.  It  was  agreed,  however,  that  any  particular  items 
might  be  deducted  from  the  amount  of  the  verdict,  and  a  judg- 
ment given  for  the  balance. 

T.  L.  Ogdetif  for  the  plaintiff.  The  question  is.  What  is  the 
best  rule  to  be  adopted,  so  as  to  give  the  party  a  just  compen- 
sation for  the  damages  he  has  sustained?  There  are  three 
modes  in  which  the  estimation  may  be  made.  1.  The  differ- 
ence between  the  value  of  the  thing,  at  the  time  of  the  seizure, 
and  at  the  time  of  restoration ;  2.  The  amount  of  what  the  ship 
might  have  earned,  in  the  intermediate  time ;  3.  Demurrage 
for  the  period  she  was  detained.  The  two  last  are  liable  to 
strong  objections;  the  earnings  depend  on  the  nature  and 
manner  of  employment,  and  on  a  Variety  of  circumstances,  [  *  136  ] 
which  render  such  a  rule  too  precarious  and  uncertain  to  serve 
for  the  basis  of  calculation.  Ihmurrage  is  in  the  nature  of  a 
penalty,  and  is  always  more  than  the  damages  actually  sus- 
tained, and  can,  therefore,  afiK>rd  no  criterion  for  the  compen- 
sation in  this  case.  The  first  rule  for  which  the  plaintiff  con- 
tends, is  the  true  one,  since  it  gives  no  more  than  a  just  com- 
pensation ;  and,  as  the  party  intended  to  sell  the  vessel,  and 
not  to  send  her  on  a  voyage,  it  ought  to  be  adopted.  The 
plaintiff  ought  not  to  suffer  by  the  fall  of  the  price  of  ships  in 
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the  market,  nor  ought  he  to  sustain  anj  damaj^es  which  had 
arisen,  while  the  ship  was  in  the  custody  of  the  marshal 
TVover  misht  have  been  brought  in  this  case.  (Tinkler  r. 
Poohf  5  iurr.  2657.)  A  redelivery  of  the  thmg  does  not 
prevent  the  claim  for  damages.  {Gitt.  Law  of  Eoid.  260. 
Co.  IM.  257.  a.)  The  plaintiff  is  entitled  to  the  same  rale 
of  estimating  damages  in  this  action,  as  if  trover  had  been 
brought. 

Hariion  and  Biggs,  contra.  The  seizure  by  order  of  the 
defendant,  was  made  in  good  faith.  He  ought  not  to  be  made 
liable  for  any  fall  in  the  market,  in  the  intermediate  time. 
Suppose  the  price  of  vessels  had  risen,  would  the  plaintiff  have 
been  satisfied  to  receive  the  value  at  the  time  of  seizure  f  This 
shows  that  the  rule  proposed,  depending  on  the  fluctuation  of 
the  market,  cannot  aflbrd  a  just  criterion  of  damage ;  the  sale 
at  auction  was  in  some  degree  forced  ;  the  price  agreed  to  be 
paid  by  Habey  might  depend  on  the  good  or  bad  credit  of  the 
purchaser,  and  the  risk  of  eventual  payment.  The  more 
equitable  mode  of  computing  the  damage  would  be  to  take  the 
earnings  of  the  vessel  for  the  time,  and  the  deteri(»ation  she 
may  have  suffered  during  the  detention ;  these  may  be  easily 
ascertained  by  merchants  and  ship-owners.  If  the  party  has 
not  thought  proper  to  bring  trover^  he  cannot  be  entitled  to 
any  benefit,  that  might  arise  from  that  form  of  action.  Inter- 
est certainly  ought  not  to  have  been  allowed,  nor  the  fees  of 
the  marshal,  nor  wharfage,  all  of  which  were  taken  into  the  ac- 
count. If  the  court  can,  on  legal  principles,  correct  the  ver- 
dict, they  *have  the  power  to  do  so ;  but  if  they  should  be  of 
opinion,  that  those  item$  ought  not  to  have  been  allowed,  they 
must  award  a  new  trial. 

Hoffmofiy  in  reply.  If  the  solvency  of  the  purchaser  was 
intended  to  be  brought  into  question,  it  ought  to  have  been 
mentioned  at  the  trial,  that  the  plaintiff  might  have  been  pre- 
pared to  repel  the  objection  by  proofs.  In  trover^  the  rule  of 
damages  is  the  value  of  the  thing  at  the  time  of  conversion. 
It  is  absurd  to  say,  that  in  an  action  of  trespass,  where  the 
seizure  is  alleged  to  be  illegal,  the  rule  of  damage  should  be 
less  favorable  to  the  pldntiff,  than  in  an  action  of  irover,  where 
the  original  taking  may  have  been  lawful.  In  trespass,  the 
plaintiff  does  not  demand  merely  the  value  of  the  thing,  but 
damages  also  for  the  unlawful  taking ;  and  the  illegality  of  the 
seizure,  in  the  present  case,  is  admitted.  The  plaintiff  ought 
to  be  indemnified  for  what  he  has  lost,  in  consequence  of  the 
seizure ;  damage  and  loss  are  here  convertible  terms.  Interest, 
as  well  as  the  marshal's  fees,  is  a  just  charge.  Nothing  is 
more  reasonable,  than  that  a  party,  who  is  deprived  of  the  use 
of  his  money^  by  the  unlawful  conduct  of  another,  should  be 
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allowed  interest  until  it  is  repaid.    In  no  other  way  will  the 
plaintiff  receive  an  adequate  indemnity. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  We  are 
not  now  to  settle  a  rule  of  damage^  which  will  be  applicable  in 
every  action  of  trespass,  but  merely,  whether  tlie  one  contend- 
ed for  by  the  plaintiff  be  proper,  under  all  the  circumstances 
of  Uiis  case.  We  think  it  is.  It  is  seldom,  that  the  actual  in- 
jury sustained  in  consequence  of  a  tort ^csji  be  ascertained, 
with  so  much  precision.  Since  it  can  be  so  estimated,  and  the 
party  is  willing  to  adhere  to  this  measure  of  damage,  there  can 
be  no  reason  to  prevent  his  recovery  to  that  extent  The  data, 
on  which  this  estimate  is  formed,  are  more  satisfactory,  and 
leave  less  to  an  arbitrary  discretion,  than  any  which  have  been 
proposed  as  substitutes.  The  difference  between  the  price  in 
the  first  and  second  sale,  both  being  fair,  though  some  credit 
was  given  in  the  first,  and  the  actual  expenses  he  has  incurred, 
will,  with  the  interest,  amount  to  no  more  than  an  indemnity 
•to  the  plaintiff,  for  the  injury  resulting  from  the  conduct  of 
the  defendant.  To  such  an  indemnity  the  defendant,  who  is 
admitted  to  be  a  trespasser,  cannot  reasonably  object.  The 
marshal's  fees  must  now  be  presumed  to  have  been  properly 
paid ;  and,  if  the  defendant  were  liable  for  them,  as  was  protH 
ably  the  case,  since  the  property  was  restored,  there  can  be 
no  hardship  in  refunding  them  to  the  plaintiff;  at  any  rate,  it 
might  have  been  shown  to  the  jury,  or  stated  in  the  case,  that 
this  was  a  mere  voluntary  payment,  and  then  a  deduction 
would  have  been  proper.  The  interest  has  been  objected  to, 
because  the  jury  were  not  obliged  to  allow  it.  If  they  had  a 
discretion  on  this  subject,  it  is  sufiicient ;  for,  as  I  understand 
the  case,  we  may  allow  every  item  which  the  jury  might  have 
given.  Two  tnfling  charges  for  wharfage  and  ship*keeping 
must  be  deducted,  as  they  accrued  after  the  restoration  of  the 
vessel.  As  the  calculation  now  stands,  the  verdict  includes  a 
small  sum,  as  compound  interest.  We  are  of  opihion  that  this 
must  be  deducted,  without,  however,  intending  to  say,  that 
compound  interest  can  nev^,  in  any  case,  be  recovered. 
'  The  judgment  of  the  court  is,  that  the  two  sums  above-men- 
tioned, amounting  to  13  dollars,  be  deducted,  and  that  simple 
interest  be  computed  on  the  balance  to  the  5th  dav  of  Februr 
ary  term  last,  and  that  the  verdict  be  entered  for  that  sum,  on 
which  the  plaintiff  is  to  have  judgment. 


ALBANY, 

Feb.  1806. 


[*138 


Judgment  for  the  plaintiff. 
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COMSTOCK  against  Rathbone. 

Rathbone  against  Comstock. 

MoUon  to  let      WOOD  WORTH,  Attorney  General,  moved  to  set  aside 
refe^'SS^i  the  reports  of  the  referees  in  both  causes  on  the  merite. 

made  the  next 

l^rt  iTSadeT  Foot,  contra,  objected  that  the  motion  ought  to  have  been 
made  at  the  last  term,  as  the  reports  were  made  in  October^ 
and  final  judgment  had  been  entered  thereon;  and  no  certifi- 
cate to  stay  proceedings  had  been  obtained  until  since  the  last 
term. 

f  •  139  ]  ^Per  Curiam.    The  objection  is  fatal.     The  application  is 

too  late,  and  no  sufiUcient  excuse  is  shown  for  the  delay.  The 
case  of  Shepherd  ads.  (Jase,  (a)  in  Jammry  term,  180D,  is  in 
point 

Rule  refused 

(a)  See  1  /oAiw.  Ca#.  M& 


SCHEMERHORN    Ogainst   yAND£BH£TD£^• 

A  poro/ promise  FROM  the  return  to  the  certiorari  in  this  cause,  it  appeaieu 
tJ^'^aier/foJ  that  the  present  defendant  in  error,  in  the  suit  before  the  jus- 
»be  .^fit  of  tice,  declared  against  the  pfaitttifi*  in  error,  on  a  promise  made  by 
will 'enafiethat  the  defendant  below  to  one  John  C.  Schemerhomy  to  deliver  a 
ihird  person  to  chenj  dcsk,  of  the  value  of  25  dollars,  to  Catharine  Vanderhey* 
acUon^'oo  tuch  ^^9  ^^  o^  the  plaintilf.  No  consideration  was  stated  for  the 
promise.  Wbere  promise.  The  oefendant  pleaded  non  assumpsit,  and  gave  no- 
tion \s^  forth  tice  of  a  set-off.  The  cause  was  tried  by  a  jury,  and  upon  the 
iiiawritumcon-  trial,  Johfi  C.  Schemerhom  wad  sworn  as  a  witnera  on  the  part 
to  V^orib^^'a  of  the  plaintiff,  who  testified,  that  the  defendant  had  applied 
peater  or  dif-  to  the  wituoss,  for  an  assignment  of  his  personal  property  to  the 
action  wm'  Ln-  defendant,  which  the  witness  promised  to  make ;  but  declared 
^^i'"f"t^'  that  the  witness  must  purchase  a  desk  Smt  the  plaintiff's  wife, 
"**^  ®*  ^^'  who  was  the  daughter  of  the  witness,  and  a  sister  of  the  de 
(a)  mndkear.  fendant.  The  assignment  was  executed  by  the  witness,  and 
£S!^.^  ^i  ^^  produced  on  the  trial,  and  which  was  expressed  to  be 
liiiiw"J*lonsiS?  made  in  consideration  of  matural  love  and  affection,  and  of  a 
enSonoTt^dtf-  Certain  bond  which  the  defendant  had  executed  to  the  witness 
{^  thJt^^e!^  to  provide  for  the  Bupj>ort  and  maintenance  of  the  witness  and 
Seedr^wiu  not  ^^  'wif^,  during  their  natural  lives.  It  was  objected,  on  the 
5?  •  i^Y^a^  P*"^  ^^  ^^^  dewndant,  that  no  parol  evidence  was  admissible 
fr.T jukMb  jtqll  to  show  a  different  or  greater  consideration  than  what  was 
116 


OF  THE  STATE  OF  NEW-YORK.  189 

c  pressed  in  the  assignment.    The  justice  overruled  the  objec-     Albany, 
tun,  and  admitted  parol  proof  to  be  given  to  the  jury  in  regard  ^^^jl^lJ^L 
to  the  desk.     On  which  evidence  the  defendant  moved  for  a 
nonsuit,  but  the  motion  was  overruled  by  the  justice,  who  suf- 
fered the  cause  to  go  to  the  jury,  who  found  a  verdict  for  the 
plaintiff. 
*The  cause  was  submitted  to  the  court  without  argument 
There  were  two  principal  exceptions  to  the  judgment  below.  3«7  i,^  p^^ 

1.  That  iio  action  could  be  maintained  by  the  plaintiff  on  a  jSi"iJtotoiiww 
prcHnise  made  by  the  defendant,  to  John  C.  Schemerhom.  that  tn©  oonsid. 

2.  That  the  parol  evidence,  as  to  the  further  consideration  !?in  a  wnve^ 
of  the  assignment,  was  inadmissible.  ^^  Skived! 

hat    net     beea 

Per  Curiam.  As  to  the  first  objection,  we  are  of  opinion,  !^  Ltme,  u 
that  where  one  person  makes  a  promise  to  another  for  the  '^^'  ***  **^* 
benefit  of  a  third  person,  that  third  person  may  maintain  an 
action  on  such  promise.  This  was  the  doctrine  of  the  King's 
Bench,  in  the  case  of  Dutton  and  wife  v.  Fool,  (2  Lev.  210.) 
aflirmed  in  error.  .  The  same  principle  has,  since  that  time, 
been  repeatedly  sanctioned  by  the  decisions  of  the  English 
courts.(fl)  {Vide  3  Bos.  fy  Pull  149.  in  the  notes  to  Pigoi  v. 
TTiompson.) 

But  the  second  objection  is  well  taken.  The  consideration 
for  the  assignment  of  the  personal  property  of  John  C.  Schemer* 
horn,  is  expressly  stated  in  the  deed  of  assignment  itself,  and 
the  parties  are  tlierebjr  precluded  from  setting  up  any  greater 
or  different  consideration.  {Black.  Rep.  1249.  Preston  v.  Mer- 
ceau.)  To  allow  of  parol  evidence  for  that  purpose,  would  be 
to  extend,  or  substantially  to  vary  the  language  of  a  written 
contract.(6)  Though  the  promise  in  question  may  have  been 
made  previously  to  the  assignment,  yet  after  the  execution  of 
the  instrument,  we  must  presume  tfiat  the  father  and  son  al- 
tered die  consideration  mentioned  at  first,  and  finally  acted 
upon  that  set  forth  in  the  assignment.  Until  the  assignment 
was  made,  the  promises,  not  being  in  writing,  were  not  valid 
in  law,  and,  dierefore,  no  right  of  action  vested  in  the  cestuy 
mte  trusty  in  consequence  of  the  first  agreement  between  the 
rather  and  son.  That  was  a  preliminary  agreement,  void  by 
the  statute  of  frauds,  and  was  waived  when  the  parties  con 
summated  their  contract  by  the  written  instrument 

Judgment  reversed. 

(a)  See  1  Vent.  6. 918. 8SS.  T.  Jonee,  10S.  Coup.  443. 8S7.  Dimg,  146.  1  Sir. 
091    Comb,  tl9.    B  Mod.  in.    1  Aw.  4>  PnO.  101.  note  (c). 

m  See  ClarisofiT.  Hamoay,  (S  P.  Wm».  104.)  In  PeaeoetY.  Monk,  (1  Veity,  US.) 
Lord  Hordmckt  said,  where  a  consideration  is  mentioned  in  a  deed,  you  cannot  prove 
any  oilier j  o/tter,  wkere  there  is  no  eonsideration  at  all  expressed.  In  the  case  of  The 
lShi£  ▼.  hhabiimU  of  ScammoiuUn,  (3  Ttrm  Rfp.  474.)  Lord  Kenuon  said,  the  party 
nignt  prove  other  considerations  than  those  c<atained  ia  a  deed,  and  he  cited  FUmar  r, 
Oott,  f7  Bro.  P.  C.  70.  or  vol.  4.  p.  230.  2d.ed.)  hut  that  waa  a  case  ofyrotttf ,  and  the 
deed  waa  set  aside  for  fraud.    See  8  Term  R^.  147.  379. 384. 

ir 
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,^^^JII:J2^  *JoHN  R.  Livingston  against  Paschal  N,  Smith 
ruR^'i«*c5      President  of  the  Columbian  Insurance  Company. 

^^^"®*-  The  same  against  The  same. 

of  couiMci  7b  HARISON  moved  for  a  struck  jury  in  these  causes,  on  thi 
iliat*S*h*o*''*  affidavit  of  Bo^ert,  counsel  for  the  defendant,  that  the  causes 
ioa  K  wuT^a  Were,  in  his  opinion,  of  importance  ;  that  in  one  of  them,  the 
cause  of  impor-  policy  of  insurance  was  for  the  sum  of  10,000  dollars,  and  in 
a  large  lum  of  the  Other,  for  18,000  dollars,  and  that  the  plaintiiT  claimed  for 

money        was  a  total  loss. 

depending,      a 

■Jiowail*^  ^        Hoffman^  contra. 

Per  Curiam.  Rule  granted,  (a) 

(a)  See  2  Cmnet,  S8. 380.    See,  abo,  2  Johm,  Rep.  21 1 


Steinbach  and  others  against  Hallett. 

pe^I^^'IhJt  7£i  RIOOS,  for  the  defendant,  nioved  for  judgment,  as  in 
(ieicndant  is  in  case  of  a  nousuit,  against  the  plaintiff,  for  not  proceeding  to 
r'r;ouiiy"~*  "^  trial  at  the  last  Sittings  in  the  city  of  New-York,  pursuant  to 

lankrupt.-    the  notice  glVCn. 
court   will    not 

r'^'iD^^ISS'^Sf  I^dcliff,  for  the  plaintiff,  read  an  affidavit,  stating  that  the 
nonsuit  for  not  defendant  was  in  prison,  and  notoriously  a  bankrupt. 

proceeding     to 

iriai.  according      p^r  Curiom.    The  plaintiff  need  not  stipulate. 

If'    notice,   nor  *^  * 

wii  the;)r obUge  Rule  refused. 

iA'2  plaintiff  to 
<*  uiilale. 


M 


New-Windsor  Turnpike  Company  against  Ellison. 

brolljrhi*  V^^  FISK,  for  the  plaintiffs,  moved  for  a  struck  jury  in  this  cause, 
tura^e  com-  the  grouuds  for  which  were  iset  forth  in  an  affidavit.  It  was 
pany,  apinst  a  an  action  against  the  defendant  for  removing  the  fence  near 

person  for  mak-  ^i      ^  .,  ^        ^  ,  ,.  t-i  °  i'ti<« 

la?  a  highway  the  tumpiJce-gate,  and  making  a  highway  across  his  land,  for 
"  kl'-eatJ  *"^  ^^®  purpose  of  avoiding  the  turnpike,  and  by  that  means  to 
avoid  the'  turn  defraud  and  injure  the  plaintiffs. 

P'ke,  the  court         r      m  t      /•  /«•        i       /««  i      .  .  . 

rjiowed  a  spe-      L.  Elmendorfy  contra,  offered  affidavits  to  prove  that  the 
[  *  142]       removal  of  the  fence,  and  making  the  highway,  were  for  *the 
histalic7'of  &  pnvate  accommodation  of  the  defendant,  and  not  with  a  view 
piLntiA.^        to  avoid  the  payment  of  toll. 
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Per  Curiam.    Questions  of  this  kind,  affecting  the  pablic,  Albany, 

are  important  in  their  consequences.  ^*-  ^^• 

Rule  granted.  ^''^'habT^ 

Spencer,  J.,  dissented.  ^  ▼. 


Olnet  against  Bacon. 

ERROR  on  certiorari^  from  a  justice's  court.  The  declaration  ^p^^^of  ^ 
^as  on  a  bill,  to  which  the  defendant  below  pleaded  the  gene-  note  presented 
ral  issue.  The  bill  was  shown  to  the  justice,  who  inspected  it,  ^*^u5Mf^S«n! 
but  no  proof  was  called  for,  or  oifered.  In  this  stage  of  the  mencemeot  of 
cause,  the  defendant  demanded  a  trial  by  juiy ;  but  the  justice  Ji^efM  uTp,^ 
refused  to  issue  a  venire^  and  proceeded  to  the  trial,  and  gave  dude'the  party 
judgment  for  the  plaintiff.  ^".  tS"by 

Jury.     Safest 

Woodwarthj  Attorney  General,  for  plaintiff  in  error.     The  Qaiev,Bmn\ 
words  of  the  act  regulating  the  proceedings  before  justices,  are,  i  Cow'.Rtp.es. 
"  That  it  shall  be  lawful  for  either  party  to  the  suit,  or  the  *^' 
attorney  of  either,  after  issue  joined,  and  before  the  court  shall 
proceed  to  inquire  into  the  merits  of  the  cause j  to  demand  of  the 
court  that  tlie  cause  should  be  tried  by  a  jury ;  and,  thereupon, 
the  justice  is  required  to  issue  a  venire,^  (fecf    The  mere  in-    t  ^^-  J-<^*t 
specting  the  bill  on  which  the  action  was  brought,  was  not  ^<>^-^-P-^^- 
such  an  inquiry  into  the  merits  as  to  preclude  the  party  from 
the  benefit  of  a  trial  by  jury. 

Footy  contra.  The  examination  of  the  bill  was  a  proceeding 
to  inquire  into  the  merits  of  the  cause,  within  the  meaning  of 
the  act,  and  the  party  was  not  afterwards  entitled  to  a  venire. 

Per  Curiam.  The  trial  had  not  commenced  by  merely  taking 
up  and  inspecting  the  bill,  which  was  put  in  issue  by  the  plea. 
The  defendant  was  not  too  late  in  his  demand  of  a  jury,  and 
a  venire  ought  to  have  been  awarded. 

Judgment  reversed 


*Hart  against  Storey.  [•HS] 

RIKER  moved  for  judgment,  as  m  case  of  a  nonsuit,  against    The  discham 
the  plaintiff,  for  not  proceeding  to  trial  at  the  last  Sittings  in  •^  *^*/*'®^ 

insolvent  act  b 
a  safficient  excuse  for  not  proceeding  to  trial  parsuant  to  a  notice,  and  the  plaintiff  may  dtscontinue  witb- 
out  costs.     £7  parte  Nelson,  1  Cow,  Rep.  424,  and  the  cases  cited. 
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ALBANY,    the  city  of  New-York,  pursuant  to  the  notice  pvea  in  this 
Feb.  1806.     cause. 

Emotty  contra,  read  an  affidavit,  stating  the  insolvency  of  the 
defendant,  who  had  been  discharged  under  the  insolvent  act. 

Per  Curiam.    The  plaintiff  may  discontinue  without  costs 

Rule  refused. 


Anonymous. 


Tbowofdi  "Of  NOTICE  of  an  intended  motion  had  been  given  for  a  cer- 
Swrflw'eouMd  tain  day  in  term,  without  saying,  or  as  9oon  thereafter  as  counn 
cao  be  heard,''  sel  Can  be  heard.  The  court  said,  the  notice  was  sufficient,  that 
S"iioticlM'*rf  those  words  were  superfluous,  and  that  tlie  party  might  make 
argomeou,  ara  his  motion  on  any  other  day  in  term. 


Cock  against  Fellows. 

note'^^UiS  FROM  the  return  to  the  certiorari  in  this  cause,  it  appeared 
words,  "due  to  that  an  action  had  been  brought  by  the  defendant  in  error 
^^^  *Torf  *^^^s*  the  present  plaintiff,  before  a  justice  of  the  peace,  in 
w&ich  I  promise  which  he  declared  on  a  writing  or  note,  in  the  following  words : 
^wto  A.^  "Due  the  bearer  hereof,  3/.  18s-  lOrf.,  which  I  promise  to  pay 
maud,"  is  not  a  to  Abraham  Thompson,  or  order,  on  demand,  as  witness  my 
g^iJe^^^murt  ^^^^^  ^^^^  2^^  ^^***  month,  1803;*'  signed,  Jordan  Cock,  The 
be  transferred  uotc  was  not  endorsed  by  Thompson,  and  the  declaration  stated 
^j  endorse-  ^j^^  jjq^^  ^  made  payaolc  to  the  bearer.  The  justice  gave 
judgment  for  the  plaintiff  below,  for  the  amount  of  the  note. 

[*  144]  ^Van  Antwerp,  for  the  plaintiff  in  error,  insisted,  that  the 

note  must  be  considered  as  payable  to  order,  and  negotiable 
by  endorsement  only.  The  word  bearer  was  introduced  merely 
to  show  the  person  to  whom  the  debt  was  due,  for  which  the 
note  was  given  ;  the  mode  of  payment  was  to  the  order  of 
Thompson,  without  whose  endorsement  the  plaintiff  below  could 
not  maintain  his  action.  {Chitty,  173.) 

Metcalf,  contra,  contended,  that  the  note  was  intended  to 
be  made  payable  to  bearer,  and  transferable  without  endorse- 
ment ;  and  that  the  words  or  order  ought  to  be  rejected  as 
superfluous. 

Per  Curiam,  The  word  bearer  has  reference  to  Thompson 
as  the  payee,  and  as  the  promise  is  expresslv  to  pay  to  him  oi 
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Older,  another  person  could  not  niBintain  an  action  on  the  note  albant, 
without  his  endoisement.  The  judgment  below  must  be  re-  ,_^-J!^ 
versed. » 

Judgment  reversed. 


BR£WERio:7  against  Harris  and  Harris,  jun. 

FROM  the  affidavits  in  this  case,  it  appeared  that  William  Whereajodg. 
Brtwerton^  in  1799,  recovered  judgment  in  the  Court  of  Com-  ^db^J^^t^S^ 
mon  Pleas  for  the  county  of  Washington^  against  Moses  Harris  ed  in  this  court, 
and  Moses  Harris^  jun.,  on  which  judgment  a  capias  ad  satisfa-  ^  ^Se^CoSt^S 
ciendum  issued,  on  which  the  defendants  were  taken  in  execu-  Common  pieas, 
tion,  and  paid  the  amount,  being  the  sum  of  80  dollars.  Error  aS^JdSf^^Md 
was  brought  on  that  judgment  into  this  court,  and  the  judgment  afterwards  a  se- 
was  reversed,  and  a  restitution  of  the  money,  paid  by  the  de-  obtSned*^*°i 
fendants  below,  was  awarded.  new  action  u 

On  the  judgment  of  reversal  in  this  court,  a  capias  ad  satis-  MSIes'^^hi^^lie 
facundum  was  issued  against  Brewerten,  on  which  he  was  Common  Pleas. 
taken  and  remained  in  prison,  until  he  was  dischcu-ged  by  the  reverelTin^th?* 
act  for  giving  relief  in  cases  of  insolvency.  court  was  not 

A  new  action  was,  afterwards,!  commenced  in  the  same  ilf*^^  .!l:il! 
Court  of  Common  Fleas,  by  Brewertoit,  against  the  same  de-  the  second 
fendants,  on  the  same  contract,  and  for  the  same  cause  for  J"**P"«"*  "*  ^« 
*which  the  first  action  was  brought  and  judgment  obtiuned.  In  I  ^^^  J 
the  second  action,  a  verdict  was  found  for  the  plaintiff  for  32  TiwiaSer court 
dollars  and  6  cents  damages,  on  which  a  judgment  was  entered  *>««  power  to 
up  for  88  dollars  and  45  cents,  damages  and  costs;  which  judg-  3r.  ^a)  *  "'" 
ment  remained  unsatisfied. 

(a)  See  Smaem 

Rnsscllf  in  behalf  of  the  defendants,  now  moved  to  have  the  j^^^*^****' 
80  dollars,  paid  by  them  on  the  first  judgment  below,  set  off 
and  deducted  from  the  amount  of  the  second  judgment  in  the  fit  is  supposed 
Court  of  Common  Pleas,  and  that  the  plaintiff  there  should  not  Jjj^  ^  ^*' 
'  be  allowed  to  receive  more  than  the  balance  of  8  dollars  and 
45  cents;  or,  in  other  words,  that  the  judgment  ofret>ersal  and 
restitution  in  this  court  should  be  set  off  against  the  judgment 
in  the  Court  of  Common  Pleas. 

Shepherd^  contra,  objected,  that  these  were  judgments  in 
different  courts,(&)  and  read  an  aflidavit  stating  that  the  con 
tract  on  which  the  first  judgment  was  obtained  in  the  court 
below,  had  been  previously  assigned  by  W,  Bretoerton  to  Cor- 
ndius  V,  Breweriony  for  a  full  and  valuable  consideration,  and 
that  the  former  had  no  interest  whatever  in  the  judgment.   He 

(A)  In  Schtmerhom  v.  Schemerhom.S  Caines^  190.  a  judgment  in  the  Court  of 
Common  Pletu  was  allowed  to  be  set  on  against  a  judgment  m  this  court. 

You  I.  16  '81 
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observed,  also,  that  the  attorney  had  a  lien  on  the  judgment 
for  his  costs,  which  could  not  be  included  in  the  set-off.  {Cole 
V.  Graniy  2  Cainesy  105.  2  Black.  867.  869.  871.  MUduU 
v.  OUfield,  4  Term  Rep.  123.)  He  contended  that  this  court 
ought  not,  in  this  summary  way,  to  interfere  with  the  proceed 
ings  of  the  Court  of  Common  Pleas. 

RuBietty  in  reply.  The  Court  of  K.  B.  has  allowed  a  judge- 
ment in  a  mayor^t  court  to  be  set  off  against  a  judgment  in 
that  court.  Costs  in  one  court  have  been  allowed  to  be  set  off 
against  costs  in  another  court-f  The  parties  are  before  this 
court,  which  has  a  control  over  its  suitors,  and  may  see  that 
justice  is  done  between  them.  If  no  authority  can  be  adduced 
exactly  in  point,  yet  this  court  has  an  equitable  power  to  ex* 
tend  the  doctrine  of  set-off.  *The  case  differs  from  that  of 
Cole  V.  Granty  and  the  court  ought  not  to  protect  the  attor- 
ney, as  to  his  costs. 

Per  Curiam.  The  Court  of  Common  Pleas  has  power  to  set 
off  these  judgments,  and  they  would,  we  have  no  doubt,  make 
the  deduction,  on  application  to  them  for  that  purpose.  Fcm* 
this  court  to  order  nretverton  to  deduct  80  dollars  from  his  last 
judgment  below,  and  take  out  execution  for  8  dollars  and  45 
cents  only,  would  be  at  least  an  inconvenient  interference  with 
that  judgment.  Such  an  order  could  be  enforced  only  by 
attachment.  The  case  of  Barker  v.  Brakamy  (3  Wils.  396.) 
shows  that  the  common  pleas  have  the  power  to  make  the 
set-off  now  requested. 

Rule  refused 


In  trespasf 
qttare  cUattum 
Jf^ziif  the  dc- 
teudaDt  pleaded 
in  jusufication 
a  ri^lit  of  way 
over  the  land  of 
theplainttfi*,  and 
a  vefdict  was 
g^ven  for  the 
plaintid*,  for  six 
cents  3  it  was 
held,  that  the 
plaintiflT  was  en- 
titled to  full 
costs  under  the 
statute.  The 
eerti/icate  of  the 
fudge  need  not 
be  ffiven  at  the 
trim;  it  is  suf- 


Heaton  against  Ferris  and  Ferris. 

THIS  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff^ s  close,  treading  down  the  grassy  &c.  The  defend 
ants  pleaded  the  general  issucy  and  two  special  pleas  ofjustiji^ 
cationy  one  of  a  right  to  a  common  highway,  and  the  other,  a 
right  to  a  private  way.  The  plaintiff  replied  to  the  special 
pleas,  traversing  the  right  of  way  set  up  in  each,  and  the  de- 
fendants rejoined,  and  issues  were  taken  thereon.  The  cause 
was  tried  at  the  Westchester  circuit,  in  June,  1804,  before 
Mr.  Justice  Livingstony  and  a  verdict  was  found  for  the  plain- 
tiff, for  six  cents  damages.  On  this  verdict,  a  judgment  was 
entered  up  by  the  attorney  of  the  plaintiff,  and  after  due  no- 
tice of  the  taxation  of  the  costs,  Jull  costs  were  taxed  on  tlie 
13th  day  of  January  last,  by  the  clerk  of  this  court,  though  the 
taxation  was  objected  to,  at  the  time,  by  the  attorney  of  the 
122 


OP  THE  STATE  OP  NEW-YORK.  146 

defendants,  because  the  judge  before  whom  the  cause  was  tried,  ALBANY, 

had  not  given  a  certificate,  to  entitle  the  plaintiff  to  full  costs,  ^^^'/^^r 

The  plaintiff,  afterwards,  on  the  29th  day  of  January  last,  ob-  hxatok 

tained  a  certificate  firom  the  judge  who  *tried  the  cause,  that  ^• 

the  fi-cehold  or  title  came  in  question. (a)  T*  147 1 

Hoffman,  in  behalf  of  the  defendants,  now  moved  that  the  giveo'     after- 
taxation  of  costs  should  be  vacated,  and  that  the  defendants  JJ^^'ji,^  ^|^ 
should  have  their  costs  taxed  against  the  plaintiff,  and  execu-  baa  taxed  the 
tion  therefor ;  or,  if  the  defendants  were  not  entitled  to  costs,  ^*'^' 
that,  then,  the  plaintiff  should  be  allowed  no  more  costs  than 
damages.     (Farringtan  v.  Rennie,  2  Caines,  220.)     The  free- 
hold in  the  land  was  admitted  to  be  in  the  plaintiff.    The  de- 
fendants claim  only  a  right  by  prescription,  of  passing  and  re- 
passing over  the  land  of  the  plaintiff.     A  justification  of  a  mere 
right  of  way  over  the  freehold  of  the  plaintiff  did  not  bring  the 
title  into  question. 

Emott,  contra.  The  words  of  the  statutef  are,  "  that  in  all  {J*^g**'  * 
actions  of  trespass,  &c.  wherein  the  judge,  at  the  trial  of  the 
cause,  shall  not  find  and  certify,  under  his  hand,  upon  the 
back  of  the  record,  &c.,  that  the  freehold  or  title  of  land  men- 
tioned in  the  plaintiff's  declaration  was  chiefly  in  question,  the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  be  under 
the  value  of  five  dollars,  shall  recover  no  more  costs  of  suit, 
than  the  damages  so  found  shall  amount  to."  The  right  of 
way  is  a  title  in  relation  to  land.  The  general  issue  itself  puts 
the  title  in  question ;  but  the  plaintiff,  in  his  replication,  has 
directly  traversed,  and  taken  issue  on  the  plea  of  title.  The 
case  of  Farrington  v.  Rennie  (6)  having  been  decided  since  the 
trial  of  this  cause,  it  ought  not  to  influence  the  decision  in  the 
present  case.  The  statute  did  not  require  that  the  certificate 
should  be  given  at  the  trial,  but  merely  that  the  judge  *who  [*148'] 
presided  at  the  trial  should  give  the  certificate,  which  may  be 
done  afterwards. 

Harison,  in  reply.  If  the  general  issue  put  the  freehold  or 
title  in  question,  the  provision  in  the  act  was  nugatory.  A 
claim  to  a  mere  right  of  way  did  not  bring  the  freehold  or  title 
to  land  in  question,  within  the  meaning  of  the  act.  Costs  are 
stricti  juris y  and  not  to  be  allowed,  unless  the  party  shows  that 
he  is  clearly  within  the  provisions  of  the  statute. 

Per  Curiam.     In  this  case,  the  title  to  land  came  in  ques- 

ia)  Striker  y.  Mott,  6  Wend.  Rep.  465. 

\b)  In  that  case,  decided  in  November  term,  1804,  iboagh  the  4th  section  of  the  act  con- 
cerning costs  does  not  require  a  certificate,  the  court  said,  that  instead  of  looking  at  the 
pleadings,  tbe^r  would,  in  all  future  cases,  require  a  certificate  of  the  judge  vi^  nesides. 
In  the  4th  section  it  is  said  "  that  if,  in  any  personal  action  prosecuted  in  the  Supreme 
Court,  the  phuntiff  shall  not  recover  above  the  sum  of  50  dollars,  he  shall  not  recover 
costs,  but  shall  pay  costs  to  the  defendant ''  Providedf  that  nothing  therein  contained, 
"  shah  extend  to  any  action  where  thv  fireehold  or  title  to  land  shall  m  any  wise  come  in 
qoestion."    See  I  Term  Rep.  636.    6  Term  Rep.  11.    7  Term  Rep.  449. 
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ALBANY,    tion,  SO  as  to  entitle  the  platntifr  to  full  costs  under  the  <ctg 
^^^^iJ^S^  ^^  ^^^  oertificmtc  wis  propeilj  granted. 
Slboht  B4ile  refused 

V, 

Hartsborhb 


S£AMAN,Demandant,6^am^  William  MiLLERyTeoant 

winwi  oiS?a  THE  demandant,  Adam  Seaman^  had  been  convicted  on  an 
judgmeot  to  be  indictment  before  the  Greneral  Sessions  of  the  Peace,  in  the 
signed,     mine  cowitv  of  Wtstchesttr.  of  adhering  to  the  enemies  of  the  state. 

pro  tunc  f  to  give  i»i»i  t»  t*     t*  •  ■•■_rt 

effecttoajudff-  on  which  ludgmcnt  of  forfeiture  was  entered  in  the  Supreme 
IJSi\e"^i^  Court,  in  the  term  of  October,  1782,  pursuant  to  an  act  of  the 
forfckurcs  for  legislature  entitled,  "  An  act  for  the  forfeiture  and  sale  of  the 
o^eriy  tot/ie  estatcs  of  Dcrsons  who  have  adhered  to  the  enemies  of  this 

enenuet  of  trie  i/»ii«  ■  •  <••  trf«t* 

ttaie,  passed  in  State,  and  for  dcclarmg  the  sovereignty  of  the  people  of  this 
"82.  g^^  j,j  respect  to  all  property  within  the  same,"  passed  the 

t  See  G««..  ^^  ^f  October,  1779.t 
Ua/*9  ediUon  of      The  rulc  for  judgment  had  been  regularly  entered  in  the 

tiie  1ms,  vol.  mbutes  of  the  clerk  of  the  court,  and  the  record  was  made  up, 
I.  p.  26.  ,     ...       J  ^  '^^ 

but  not  signed. 

Woodworth,  Attorney  General,  now  moved,  that  the  record, 
a  copy  of  which  was  produced,  should  be  signed,  nunc  pro 
tunc. 

Per  Curiam,  We  are  not  disposed,  at  this  day,  to  lend  our 
aid  to  give  effect  to  forfeitures  made  during  the  late  revolu'* 
tionary  war. 

Rule  refused. 


[*149]      *J.  H.  Sleght  against  Hartshorne,  Rhinelander, 

and  others. 

je^nTs  madlJ  PENDLETONy  for  the  defendant,  moved  for  leave  to  amend 
at  the  'u-i3*of  the  special  verdict  in  this  cause,  by  striking  out  the  fallowing 
SSiir*of"iiJwr'  ^^^^^y  "  *^^  ^^^  said  plaintiff  made  to  the  said  defendants,  the 
ance  for  want  usual  proof  of  interest,  and  proof  of  loss,  more  than  thirty  days 
^o^!'h^^  before  the  commencement  of  his  action,  as  was  required  by  the 
parues'  proceed  Said  Writing  Or  policy  of  assurance,"  which  had  been  added  to 
^"e  *^^*t?u  ^®  verdict  when  it  was  corrected  before  the  judge  who  tried 
allow  the  spe-  the  cause. 

cial  verdict   to 

^"^•^;^  RadcKff  and  Hoffman  opposed  the  motion.  They  cited 
Jmimiiyproo/,.  3  Term  Sep.  749.      Bac.  Abr.  tit.  Verdict.      Com.  Dig.  tit 

Amendment,T. 
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Harison  replied. 

It  appeared  that  there  had  been  a  long  trial  of  the  cause 
upon  Its  merits,  during  which  no  question  was  made  as  to 
the  preliminary  proofs,  which  were  not  called  for,  nor  were 
they  stated  in  the  heads  of  the  special  verdict  found  by  the 
jury. 

Per  Curtam.  As  the  defendants  at  the  trial  made  no  ob- 
jection to  the  want  of  preUminary  proofs,  but  proceeded  in 
their  defence  on  the  merits  of  the  cause,  it  must  be  presumed 
that  their  existence  and  competency  were  admitted.  Being 
matter  merely  formal,  and  not  controverted  by  the  defendants, 
it  was  proper  to  state  their  admission  in  the  special  verdict. 

Rule  refused 


ALBANY, 

Feb.  1806. 

Watsoh 

V. 

Delafiku). 


DuNLAP  and  Grant  against  The  Commercial  Insur- 
ance Company. 


RAD  CLIFF  J  afler  plea  pleaded,  moved  for  leave  to  pay 
money  into  court,  as  the  premium  on  the  policy  of  insurance, 
on  which  this  action  was  brought.     He  cited  1  Term  Rep.  710. 

*Per  Curiam.  The  defendant  may  pay  into  court  what  sum 
he  pleases,  with  the  costs  of  suit  up  to  the  time  of  such  pay- 
ment, but  not  specifically  as  the  premium  on  the  policy ;  and 
this  may  be  done  afler  plea  pleaded. 


After  pfiJ 
pleaded,  .eeve 
was  granted  to 
pay  money  in- 
to   court    with 

[•150] 

costs  to  the 
time^  but  not 
specificaJly  as 
the  premium  on 
the  policy  of 
insurance  on 
which  the  action 
was  brought. 


Watson  and  Watson  against  Delafield. 

PENDLETON,  in  behalf  of  the  defendant,  moved  for  leave 
to  amend  the  special  verdict  in  this  cause,  by  adding  the  fol- 
lowing words  ;  ^^  that  one  of  the  letters  ordering  insurance  to 
be  effected,  was  put  on  board  of  a  certain  brig  therein  men- 
tioned called  the  xWe^tcb,  at  Jamaica"  or  that  a  venire  de  novo 
may  issue,  to  ascertain  that  fact.  He  read  an  affidavit  stating, 
that  on  a  second  trial  of  this  cause  in  April  last,  the  jury  found 
the  heads  of  a  special  verdict ;  that  two  or  three  weeks  after, 
he  received  the  draft  of  the  special  verdict,  to  which  he  pro- 
posed certain  amendments,  which  were  delivered  to  the  plain- 
tiffs a  day  or  two  after,  believing  it  to  be  the  practice,  to  insert 
in  a  special  verdict,  when  drawn  up  in  form,  such  facts  as  were 
proved  by  written  evidence,  and  were  uncontradicted  ;  that  the 
bet  now  proposed  to  be  inserted,  appeared  in  the  deposition 
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Where  a  fact  at 
the  trial  of  a 
cause,  is  not 
controverted, 
nor  litirated  be- 
fore the  jury, 
the  court  will 
order  a  vetrire 
de  noco,  to  as- 
certain sudi 
fact,  unless  the 
opposite  party 
will  consent  to 
amend  the  tpe- 
cial  verdict  J  by 
insertinjff  it;  it 
appearing  to 
have  been  omit* 
ted  by  the  coub 
sel  at  (he  time 
from    a    beiWi 
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ALBANY,     of  Enoch  Rusty  one  of  the  witnesses,  and  also  in  the  minutes 
^^^J^JfJ^^  of  the  judge  who  tried  the  cause  ;  but  the  judge  refused  to  allow 

Watsoh      the  proposed  amendment.    The  affidavit  further  stated  ser- 
^*  eral  circumstances  to  corroborate  the  truth  of  the  feet,  which 

L4FIILD.  ^^  defendant  wished  to  have  inserted  in  the  special  verdict. 
''tLted^^tii^  To  show  the  authority  and  practice  of  courts,  in  amending 
^  special  ver^  Special  vcrdicts,  the  following  cases  were  cited :  Rees  v.  Mar- 
tt'^'liTfon^'"  ^^^'  ^  "^^^^  ^P'  ^^*  Pc^rte  v.  HanneVyEid.  659.  Doe^ 
?^cre*'uiB  u-  ex  dem.  Churchy  v.  PerkirUf  Bid.  750.  T%e  King  v.  27lc  Mayor ^ 
fufed  had  writ.  -^c.  of  Grovescndy  7  Term  Rep.  699.  Grant  v.  Astel,  Doug 
S'dirrenVSS'  722.  mUiafns  V.  Breedon,  1  Bos.  8f  Pull  330.  Skuit  v. 
denr'*''mwl  ^^^^^^^9^^  ^  *Black.  238.  7  Bac.  Abr.  tit.  Verdict,  D. 
r^"l5lT"'  ^^^*^^'  edition.  It  was  contended,  that  Rust's  evidence 
Bnce  one  of  ^^  ^ot  discredited  at  this  trial,  and  that,  on  the  former  trial, 
MrUck  was  on  the  fact  was  conceded,  and  seemed,  indeed,  to  be  necessarily 
Id  in  nSc/Se  implied  from  what  was  found  by  the  jury. 

assured  arived, 

^ofth?r<^]  tiigp  and  RadcKff,  for  the  plaintiflls,  admitted  that  the  wit- 
at  a  port  from  ncss  did,  in  his  deposition,  swear  to  the  feet  which  the  defend- 
iswnt^y mafi'  ^'^^'s  couuscl  HOW  wished  to  have  inserted  in  the  special  ver- 
he  is  bounJ  diet ;  but  they  denied  the  truth  of  the  fact,  and  insisted  that 
the*^^S!!!n?iK  the  jury,  by  not  finding  it,  had,  by  their  silence,  negatived  its 
loss  imnwdia^  truth ;  that  the  counsel  for  the  defendant  drew  up  the  heads  of 
same' post,  so  ^^^  Special  verdict,  and  if  they  had  omitted  to  insert  this  fact, 
that  the  insor-  jt  must  be  imputed  to  their  own  negligence ;  it  was  now  too 
oouDtermanded.  I^^c  to  suppIy  it.  The  present  application  is  irregular,  and 
ought  not  to  be  sustained,  for  it  is  substantially  a  motion  for  a 
new  trial.  A  venire  de  novo  is  never  granted  in  a  case  like  the 
^^^^.L'^  present. t 

Ren.  125,  126.   '^  ' 

laa  the  note. 

HarisoUy  in  reply.  The  present  question  is  of  great  impor 
tance,  as  it  involves  a  principle  not  yet  decided,  as  to  the  power 
of  the  court  over  trials  by  jury.  If  the  court  can  never  inter- 
pose in  such  cases,  the  most  dangerous  consequences  are  to 
be  apprehended  from  the  practice  of  finding  special  verdicts. 
They  fiirnish  a  convenient  and  easy  method,  by  which  juries 
may  indulge  their  prejudices,  or  evade  their  duty  with  impuni- 
ty ;  for  since  the  abolition  of  attaints,  the  court  would  have  no 
power  over  them.  The  salutary  and  highly  necessary  power 
of  granting  new  trials  would  be  defeated,  if  juries  might,  when- 
ever they  thought  fit,  find  special  verdicts,  without  any  possi- 
bility of  correction  or  control. 

The  fact,  proposed  to  be  inserted  in  the  verdict,  was  one 
which  the  counsel,  in  his  affidavit,  supposed  to  be  uncontro- 
Terted,  and  which  could  be  afterwards  added.  There  was  no 
evidence  before  the  jury,  to  justify  them  in  disbelieving  the 
testimony  of  Rust.  If  they  intended,  by  their  verdict,  to  show 
their  disbelief  of  this  fact,  they  must  have  acted  arbitrarily,  as 
there  was  nothing  to  warrant  such  a  conclusion. 

He  spoke  in  very  forcible  terms  against  the  abuses,  which 
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Feb   1806. 

Watios 


^might  result  from  the  practice  of  allowing  juries  to  find  special 
Terdicts^  according  to  their  own  pleasure  or  caprice. 

Per  Curiam.  We  are  satisfied,  that  the  jury  never  consid- 
ered this  fact  as  litigated,  and  that  the  counsel  for  the  de-  DelaVixld 
fendant  took  it  for  granted,  that  it  would  be  inserted  in  the 
special  verdict,  of  course,  as  an  unquestionable  fact.  It  would 
be  unjust,  therefore,  to  deprive  the  party  of  the  means  of  as- 
certaining whether  or  not  the  jury  did  find  it.  We  are  of 
opinion,  therefore,  that  a  venire  de  novo  should  be  awarded,  to. 
try  the  single  fact  now  in  question. 

On  the  next  day,  the  counsel  for  the  plaintifis  consented  to 
insert  the  fact  above  stated,  in  the  special  verdict ;  and  the  cause 
was  then  argued  on  the  verdict  as  amended. 

The  following  are  the  material  facts  which  it  contained. 

The  cause  was  tried  at  the  Netv-York  Sittings^  Aprils  1805, 
before  Mr.  Justice  Thompson. 

The  policy,  interest,  loss  and  abandonment,  were  proved  on 
the  trial.  The  policy  in  question  was  effected  by  the  plain- 
tiflTs,  on  the  12th  October ^  1801,  pursuant  to  an  order  from 
Henrv  Stouffer,  of  Baltimore,  contained  in  a  letter,  written  the 
8th  October,  and  addressed  ^o  them  as  his  agents,  on 850  d(m6- 
loons,  equal  to  13,600  dollars,  on  board  of  the  schooner  Har- 
riet fy  Ann,  Rhodes,  master,  from  Jamaica  to  Baltimore,  The 
vessel  sailed  from  Kingston,  the  26tii  August,  1801,  on  the  voy- 
age insured,  in  all  respects  seaworthy,  with  the  property  insur- 
ed on  board,  which  belonged  to  Henry  Stouffer  and  Andreas 
FinJcin,  for  whose  account  the  insurance  was  made.  The 
doubloons  were  neutral  property,  and  continued  on  board  until 
the  14th  September,  1801,  when  they  were  lost  in  the  vessel, 
which  foundered  and  sunk,  by  the  perils  of  the  sea.  Before 
the  vessel  sailed  from  Jamaica,  Fiiikin  wrote  four  letters,  dated 
at  Kingston,  the  16th  August,  1801,  of  the  same  tenor  and 
date,  directed  to  Henry  Stouffer  of  Baltimore,  advising  him  of 
the  intended  shipment  of  the  doubloons,  and  directing  insur- 
ance to  be  made.  The  letters  were  sent  by  difierent  convey- 
ances, to  the  United  ^States ;  one  of  them  was  put  into  the  [*153  J 
post-office  at  Norfolk  in  Virginia,  on  the  1st  October,  1801 ; 
another  of  the  letters  had  the  post  mark  of  '^  Charleston,  S. 
Carolina ;"  another,  on  which  the  post  mark  was  illegible,  ex- 
cept ^'19  cents ;"  and  the  other,  marked  '^  slU^  6  .cents,"  were 
all  received,  at  the  counting-house  of  Stouffer,  at  Baltimore, 
at  the  same  time,  on  the  7th  October ;  and  were  all  actually 
delivered  to  him  on  the  7th  or  8th  day  of  October;  at  that 
time  he  knew  nothing  of  the  loss  of  the  vessel,  and  was  not 
informed  of  it  until  the  14th  day  of  the  same  month. 

Finkin  was  on  board  of  the  vessel  on  her  voyage ;  and  at 
the  time  she  foundered,  went  on  board  the  brig  lAtcy, 
with  Rhodes,  the  master  of  the  Harriet  fy  Ann,  bound  to  Bos» 
ton^  where  he  continued  until  the  29th  September,  when  he 
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was  put  on  board  the  brig  Friends j  of  Netv^Yark,  then  gob? 
into  Norfolk^  in  distress.     One  of  the  letters  ordering  insut 
ance  to  be  effected,  was  put  on  board  of  the  Friends  at  Jamaica 

The  Friends  arrived  at  Hampton  Roads  on  the  80th  Sep- 
tember ;  Finkin  remained  at  Norfolk  seven  or  eight  days,  but 
owing  to  contrary  winds,  no  packets  sailed  fironi  thence  for 
Baltimore ;  he  was  sick  most  of  the  time  he  was  at  Norfolk^ 
and  did  not  go  ashore  until  the  6th  of  October.  He  was  a 
Danish  burffher,  and  it  did  not  appear,  tliat  he  had  ever  been 
in  iVor/o/Ar  before  ;  he  had  sailed  out  of  iialtimore  in  1799,  but 
there  was  no  evidence  that  he  had  been  a  resident  there. 

While  Finkin  was  at  Norfolk^  he  wrote  a  letter,  dated  the 
1st  October,  1801,  addressed  to  a  person  in  Boston;  but  there 
was  no  evidence  that  the  letter  had  been  sent  by  mail.  Finkin, 
with  Rhodes,  the  master  of  the  Harriet  if  Ann^  went  by  water, 
from  Norfolk  to  Baltimore,mA  arrived  ^XFeWs  Point  the  12th 
October,  and  on  the  same  day  FitJcin  wrote  a  letter  to  Henry 
Stouffer,  informing  him  of  the  k>ss  of  the  schooner  and  the 
doubloons,  which  letter  was  rer*%»ed  by  Stouffer,  on  the  14th 
day  of  the  same  month.  Ttie  vessel  in  which  Finkin  and 
Rhodes  went  from  Norfolk  tr>  FelPs  Point,  was  prevented  by 
the  quarantine  regulations,  from  going  up  to  the  eity  of  Baltic 
more,  on  her  arrival. 

^Norfolk  is  a  regular  post-town,  and  the  mail  is  seven  days 
in  going  from  thence  to  Baltimore.  The  bill  of  lading  of  the 
property  was  filled  up  in  the  English  language,  in  the  hand* 
writing  of  Finkin,  who,  while  he  was  at  Norfolk,  wrote  a  let- 
ter, addressed  to  Captain  Rust  of  Boston,  dated  the  6tb  Octo^ 
ber,  1801,  which  had  the  post-mark  of  that  day;  he  mention- 
ed his  having  written  before,  to  another  person  in  Boston,  that 
he  had  forgotten  the  money  he  put  into  the  hands  of  Captain 
Rust,  when  he  left  the  vessel,  which  was  in  doubloons,  and  re« 
quested  it  might  be  forwarded  to  Mr.  J^ouffer,  It  appeared 
also  that  Rhodes,  the  master  of  the  Harriet  if  Ann,  went  on 
shore,  at  Norfolk,  on  the  30th  September,  and  made  his  pro- 
test before  a  notary  public  of  that  place. 

This  cause  had  been  tried  before,  and  on  the  motion  for  a 
new  trial,  the  points  of  law  were  fully  argued  by  the  counsel. 
(See  2  Caines,  224.) 

Radcliff,  for  plaintiffs,  [Hoffman  and  Riggs,  on  the  same 
side,)  contended,  that  several  new  facts  appeared  in  the  case 
now  before  the  court,  which  rendered  it,  in  several  important 
particulars,  different  from  the  one  presented  on  the  former 
argument  for  a  new  trial.  He  admitted,  that  where  an  order 
of  insurance  is  given,  and  immediately  after  the  party  receives 
news  of  the  loss,  and  does  not  countermand  th^  order,  such 
conduct  must  be  considered  as  evidence  of  fraud.  But  here 
Finkin  was  perfectly  innocent.  He  knew  nothing  of  the  ar- 
rival of  the  order,  nor  of  that  given  by  Stouffer  for  the  insur* 
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ance.  No  fraud  or  negligence  can  feirly  be  imputed  to  him. 
When  he  arrived  at  Norfolk,  and  during  his  stay  there,  he  was 
sick,  a  stranger,  and  ignorant  of  all  those  circumstances,  the 
knowledge  of  which  might  be  deemed  as  evidence  of  a  fraudu- 
lent inaction.  It  may  be  said,  so  far  as  the  insurance  is  to  be 
presumed  to  have  been  made  on  the  order  sent  by  the  Friends, 
it  must  be  considered  as  fraudulent;  but  if  that  letter  had 
been  stopped,  it  could  not  have  made  any  difference,  as  all  the 
letters  were  actually  received  at  the  same  time. 

Hamon,  contra.  (jPendZeton,  on  the  same  side.)  It  is  attempt- 
ed to  show,  that  the  case  now  before  the  court  is  materially  differ- 
ent from  that  presented  on  a  former  occasion ,  ''^but  if  perused 
with  attention,  its  features  will  be  found  essentially  the  same. 
No  fact  appears,  which  can  possibly  induce  the  court  to  alter 
the  opinion  they  have  before  expressed.  It  is  found  that  four 
letters,  instead  of  three,  were  sent,  directing  the  insurance  to  be 
made.  This  circumstance  did  not  vary  the  case,  for  if  Finkin 
knew  that  any  one  of  them  had  not  arrived,  his  duty  was  pre- 
cisely the  same.  Whether  the  vessel  arrived  Bi  Hampton  Roads, 
or  Norfolk,  did  not  vary  the  merits  of  the  case  ;  and  whether 
Finkin  went  on  shore  or  not,  at  Norfolk,  was  perfectly  imma- 
terial, if  he  was  able  to  write  a  letter.  The  sickness,  which  is 
alleged  as  an  excuse  for  his  not  writing  to  give  information  of 
the  loss,  can  be  of  no  avail.  He  was  well  enough  to  write 
two  letters  to  Boston,  and  could  have  written  to  New- York 
and  Baltimore.  To  render  it  a  sufficient  excuse,  his  sickness 
should  have  been  so  severe,  as  totally  to  incapacitate  him  from 
doing  business.  He  cannot  allege  his  ignorance  of  mails  and 
post-days,  or  that  he  had  no  opportunity  to  send  a  letter  ;  for 
the  captain  went  on  shore  the  30th  September,  and  he  might 
have  SeQt  his  letter  by  him  to  be  forwarded.  In  short,  it  will 
be  found,  that  the  facts  in  the  present  verdict  are  the  same  as 
those  stated  in  the  former  case,  and  that  the  new  circumstances, 
which  appear  are  wholly  immaterial.  It  is  said  that  the 
opinion  before  given  by  the  court  soes  much  further  than 
any  case  decided  in  the  courts  of  ureat  Britain.-f  I  think 
not ;  for  here  is  that  crassa  negligentia,  that  gross  neglect  in 
the  party,  which  has  the  same  effect  as  fraud.  It  was  the  duty 
of  Finkin,  knowing  of  the  letters  sent  by  him,  directing  the 
insurance,  to  have  written  immediately  on  his  arrival,  to 
Stouffer,  to  inform  him  of  the  loss.  The  insurers  ought  not 
to  be  made  answerable  for  his  supineness,  or  neglect. 

Per  Cu-^am.  This  special  verdict  -  presents  nothing  to  in- 
duce us  to  change  the  opinion  we  havd  before  given  in  this 
cause,  (a)  The  additional  facts  or  circumstances,  which  it  con- 
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65.  FUtherbtit 
V.  Mather,  J 
Term  Rep,  12. 
See,  also.  Qui- 
don,  4.  Marine 
Ord.  o/France, 
art.  S8,  39.  S 
Emeriganf  137 
P(ahier,d'atsu 
art.  1.  $  24. 


Vol,  I. 


(a)  See  tCauKi,  224. 
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ALBANY,    tains,  do  not,  in  any  degree,  vary  the  merits  of  the  case.    We 
Feb.  1806.     ^j^^ji^  therefore,  adhere  to  our  former  decision. 

Judgment  for  the  defendant.(a) 

(a)Thit  judfBCnt  was  afterwards  aifirmed  in  the  Cctirt  of  Errors,  See  vol  2.  p.  596 


f  •ise]      *Brandt,  ex  dem.  Walton,  against  O.  and  D.  Ogden. 

*^'"S^  THIS  was  an  action  of  ejectment.  The  cause  was  tried  at 
/S/#,  menUon.  the  Washington  circuit,  on  the  12th  June,  1805,  before  Mr. 
•din  the  Kay-  Justice  Spencer,  when  a  verdict  was  found  for  the  defendants. 
totf.^Thecom^  The  plaintiff  claimed  title  to  lot  No.  10.  in  the  25th  allotment 
mUAiooen  m  of  the  Kaj/oderosseros  patent^  granted  November  2,  1708  ;  the 
ihat^pSentJ  Ci  Only  words  of  which,  material  in  the  present  case,  are,  "  thence 
b^lulrtiitB^  ^*^^^fy  to  thenorth'West'-moatheadofa  creek^  entitled KavaderoB^ 
most  head  of  tho  9ertL3,  iwout  fourteen  miles  more  or  less;  thence  eight  miles  more 
Kayadero99t-  northerly ^  thence  easterly  or  north^e^uterly  to  the  third  falls  on 
ngfaUyia><i<i<»ra  ^/6aity  River^  about  twenty  miles  more  or  less.**  This  patent 
^  *Tbe™^"nn  ^^  ^  divided,  in  1770,  by  certain  commissioners,  who  had 
northtHy  in  a  Hiu  the  boundary  lines,  which  the  plaintiff  contended  were 
grant,     where  the  truc  limits  of  the  patent     The  defendants  claimed  title  to 

there  u  no  ob-     ■  '^.  iiy-^t  ■ 

jtct  menUoned  the  premises  m  question,  under  the  k^ueensborovgh  patent, 
dinatbn  of  Uie  ^*^^  ^^  ^*t  JwiiCy  1762,  and  insisted  that  a  certain  creek 
coarMT'owardfl  assumed  by  William  Cockbumy  the  deputy  surveyor-general,  as 
'**Voiwtmed' to  ^^  north-west-most  head  of  the  Kayaderosseras^  was  the  true  one, 
mean^nor^.  and  that  the  premises  in  question  consequently  fell  within  the 
tit!e°on^°!SSm  "^^'^^^  ^^  the  Queensborough  patent. 

of  advene  p^  On  the  trial  of  the  cause,  it  was  admitted,  that  the  third  falls^ 
T^««ion  miu!t  '^^  dowu  by  the  commissioners  in  the  partition  of  the  first 
l>ea<foen!«Sus  patent,  are  the  same  as  designated  in  that  patent  as  the  third 
5l!if°!I!3T*"  fi^'Js  in  the  Albany  (Hudson)  River,  and  known  by  the  name  of 

nient,  ana  con-    -n  -,      ,     rt  jw      /  \  ^  '  ^ 

tinue  so,  unin-  leaker's  Jtalls.  (a) 

tenuptecfly,  for      Qn  the  motion  made  to  set  aside  the  verdict  in  this  cause, 
y«*"-  j^  against  evidence,  as  well  as  law,  the  following  questions  were 

raised  for  the  consideration  of  the  court, 
r  •  157 1  ^*  Whether,  in  the  map  of  the  partition,  made  by  the  *com 

missioners,  about  the  year  1770,  in  running  from  the  station  on 
(b)  sm  Jack-  the  Schenectady^ or  MohawkRiyety  they  have  assumed  the  real 
iz^Jik^^Sk  north'West-most  head  of  the  creek  called  Kayaderosseras. 
iSSflSd  j«21Ii      ^-  Whether,  as  the  patent  describes  the  course  from   that 

▼.  BrinJL  5  Cno. 

JaSksonv,  wS^    .  J^^  T*"*  *•*•  ^^  **«**>  ^"•^  *'  *  former  circuit,  when  a  verdict  wag  found  for  the  plain 

r%f,  I  Cno.  Rm.  ^"'  ^ich  the  defendants  moved  to  set  aside.    The  only  question  at  that  time  was  as  to 

976.'    19  Jsktul  ^  concluding^  point  in  the  boundary  lines  of  the  KaYaderosseras  patent,  or,  which  were 

a6&  to  be  considerea  as  tlie  third /alls,  in  Hudson  River  f  The  plaintiff  insisted  that  they  were 

those  known  by  the  naiiie  of  Baker^s  Fails,  and  the  defenaants,  that  they  were  the  Fori 

MUler  Falls.    The  court  being  of  opinion,  from  the  facts  presented  in  the  case,  thea 

before  them,  that  thelntter  were  the  third  faUs.  awarded  a  new  triaL.    See  3  Cauls' 

J8ep.6. 
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point  to  be  eight  miles  more  northerly^  the  commissioners  were 
correct  in  running  the  line  a  due  north  courte. 

3.  Whether  the  defendants  have  made  out  an  odtene  pes-    ~Brakdt 
session  of  twenty  years. 

Hanson  and  Henry ^  for  the  plaintiff. 

Footy  for  the  defendants. 

As  the  arguments  of  the  couni^el  wouM  not  be  understood 
without  a  reference  to  the  map,  it  is  unnecessary  to  state  them. 

Spbkcer,  J.,  delivered  the  opinion  of  the  court  The  de- 
fendants contended  that  a  creek  running  into  the  Kayaderos- 
serasy  and  rising  considerably  farther  to  the  south-^west  than 
the  one  to  which  the  commissioners  run  the  line,  was  in  re- 
gard to  its  position,  the  real  north-totst^most  head  of  the  KayO" 
aerosseras ;  but,  in  &ct,  the  creek  thus  taken  by  the  defendants, 
has  always  been  known  and  called  by  the  name  of  Coesa,  and 
never  by  that  of  'Kayaderosseras.  This  was  proved  by  several 
witnesses,  produced  by  the  jJaintiff  at  the  trial,  who  had  been 
acquainted. with  the  country  since  its  first  settlement,  and  who 
were  uncontradicted  by  any  evidence  adduced  on  the  part  of 
the  defendants.  It  is  true,  that  after  the  Coesa  disembogues 
into  the  Kayaderosserasj  the  name  of  the  former  is  lost,  but 
above  the  junction,  the  main  stream  retains  the  name  of  Kay- 
aderosseras.  Without  reference  to  the  geographical  situation 
of  the  two  streams,  it  is  incontrovertible  that  the  commission- 
ers did  right  in  running  to  the  head  of  the  river,  which  was 
called  Kayaderosseras  to  its  source.  It  was  said,  that  the  dis- 
tance from  the  Mohawk  to  the  head  of  the  Coesa,  agreed  bet- 
ter with  the  distance  required  by  the  patent ;  but  it  may  be 
observed,  that  in  all  probability,  no  survey  had  been  made 
prior  to  the  grant  of  the  patent  of  Kayaderosseras,  and  that  the 
object  being  once  ascertained,  the  distance  can  have  no  influ- 
ence. 

*The  term  northerly  in  a  grant,  where  there  is  no  object  to .  I  *  158 1 
direct  its  inclination  to  the  east  or  to  the  west,  must  be  con- 
strued to  mean  north;  and  were  it  not  for  the  head  of  the 
Kayaderosseras,  that  course  would  have  been  thus  run,  but  that 
object  gave  direction  to  the  course.  With  regard,  then,  to  the 
course,  "  thence  eight  miles  more  northerly,"  there  being  no 
object  to  control  it,  it  must  be  a  du^  north  lint.  This  con- 
struction (a)  is  enforced  by  the  recognition  of  this  line  by  the 
government,  which,  though  it  would  not  divest  a  right  acquir- 
ed under  a  senior  patent,  yet  serves  to  illustrate  the  sense  of 
government  on  the  point  The  line  run  by  the  commissioners 
must,  therefore,  be  considered  as  the  true  one. 

The  fact  of  adverse  possession  in  the  defendants  stands 
thus :  about  44  years  ago,  one  Abraham  Wing  took  possession 

(a)  This  wu  decided  to  be  the  tnic  coostniction  of  the  patent,  in  January  term,  180S, 
m  the  case  ijiJacluan,  exdem,  Woodworth,  v,  LituUeyf  SJohm.  Ca.  86. 
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in  the  town  of  ^ueensboroughy  and  began  some  improvements 
on  a  creeki  near  the  possession  of  the  defendants,  which  was 
continued  until  the  war,  when  Wing  quitted  it ;  two  or  three 
years  after  the  termination  of  the  war,  one  Smeed  was  seen  in 
possession,  and  the  witnesses  understood,  that  the  defendants 
took  possession  under  Smeedy  and  had  held  the  premises  14 
or  15  years.  In  order  to  bar  the  recoTery  of  a  plaintiff  who 
has  title,  by  a  possession  in  the  defendant,  strict  proof  has. 
always  been  required,  not  only  that  the  first  possession  was 
taken  under  a  claim  hostile  to  the  real  owner,  but  that  such 
hostility  has  existed  on  the  part  of  the  succeeding  tenants ;  it 
is  also  requisite  that  such  possession  should  be  marked  by  defi- 
nite boundaries.  In  the  present  case,  the  extent  of  fVing*s 
first  possession  is  not  shown,  nor  does  it  appear  that  he  en- 
tered with  a  claim  of  title.  Smeed*t  possession  is  not  con- 
nected with  that  of  Wing,  nor  is  the  defendant's  with  that  of 
Smeed.  There  is  no  continuity  of  possession.  Under  these 
circumstances,  it  cannot  be  pretended  that  this  is  an  adverse 
possession  of  twenty  years,  (a)  The  court  are  unanimously  of 
opinion,  that  there  must  be  a  new  trial,  on  the  usual  terms. 

New  trial  granted. 

dim.  Hardmbergh,  r,  Schoonmaker,  (8  Johnt.  Ra.  S30J  Jack- 
,  r.  Uaxm,  (8  Johng.  Ra.  fBL)  Jackson,  ex  dem.  DtU,  t.  TuUr,  (8 
fdekson,  ex  dan,  CfrUwola,  y.  Bca^,  {SJohu.  Rep,  890.)  JacUm 
Rep,6SQ.) 


las 
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TV  TBS 


Sttuveme  eotttt  0f  SIttlrfcjitnre 


STATE  OF  NEW-YORK, 

IN    MAY    TERM,    IN    THE    THIRTIETH     YEAR    OP    OUR 
INDEPENDENCE. 


Jackson,  ex  detn.  Youngs  and  others,  against 
Vredenbergh. 

u  an  action  nf 
ejectmeut,    th« 

THIS  was  an  action  of  ejectment,  for  a  lot  of  ground  and  **"^{**v*in^'"' 
dwelling-house,  in  the  city  of  ^ew- Fori:.  The  cause  was  tried  Shire hri'sTaii' 
at  the  New-TorJc  Sittings,  the  27th  of  April,  1804,  before  Mr-  f^,^  P'^^«  " 

•■..«-.  °  -^  fact  afainst  ms 

Justice  Kent.  mfereit. 

On  the  trial  the  plaintiff  proved,  that  David  Younjscs,  a  mar-   '^^  ^^^  °»"  ? 

1  .     i-/.    .•  •      J      ^  ^1-  •  •  ^  ^«  person   out   ol 

iner,  was,  in  his  ute-time,  seised  of  the  premises  m  question,  possession  ho- 


and  died  fat  sea)  so  seised  of  the  same,  about  the  year  1766;  ^s  ^fidethc 
that  he  left  a  widow,  and  an  only  son,  who  died  the  28th  June,  J^antor  ^  from 
1774,  scarcely  eight  years  old ;  that  Christopher  Youngs  was  "^"**^^"/^^ 
the  eldest  brother  of  David,  and  died  in  1798,  leaving  the  menuo^recover 
lessors  of  the  plaintiff  (or  those  under  whom  they  claim)  his  ^  poBMssioa 
heirs  at  law. '  premises. 

The  defendant  then  read  in  evidence,  a  deed  dated  the  20th  uJ^eS^uons 
January,  1798,  by  which  Christopher  Youngs  conveyed  to  of  one  who  has 
Joseph  Corre,  in  fee,  the  lot  in  question  for  the  sum  of  1,000  SJ^'^warranT^ 

dollars.  cannot   be   re^ 

•To  rebut  this  evidence,  the  plaintiff  offered  Joseph  Corre,  [  *  160 ] 
as  a  witness,  to  prove,  that  at  the  time  he  receiyed  the  said  ^^•^  tuie^Sel 
deed,  he  was  a  tenant  of  the  premises  under  the  defendant,  S^cedirronTsucb 
who  held  adversely  to  the  lessors  of  the  plaintiff.  ^It  was  oh-  !>«"<».  though 
jected  that  he  was  an  incompetent  witness,  as  he  was  still  a  Uons  be  made 
tenant  under  Vredenbergh;  and  that  the  testimony  he  was  ^f'^^^^^'^ut 
called  upon  to  give  was  also  inadmissible.  Both  objections 
were  overruled,  and  the  witness  proved  his  tenancy  under  («)  »««»  ▼ 
Vredenbergh^  which  the  judge  declared  rendered  the  deed  a  fu^M^ifSi 

nnllitv  Ji/ltm-Tork  cases 

nullity.  y,^  ^i,^^ 


Vredxn- 

BERGH. 
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NEW- YORK,  A  deed  of  the  same  premises  was  then  produced  by  the  de- 
May,  1806.  fendant,  made  to  him  by  Benjamin  S.  Rowe  and  his  wife,  Ibi 
""■jl^ii^l^^  the  consideration  of  1,000  dollars,  dated  the  2d  May,  1793, 
and  another  deed  from  Sarah  Punderson,  formerly  the  wife  of 
David  Youngs,  to  the  said  Rowe,  dated  the  1 5th  February, 
dAdu*.  1792,  for  the  consideration  of  ten  shillings,  which  contained 
Uonsm^blBrel  »<>  Other  covenant  or  warranty  than  the  following :  "  And  the 
ceived  m  evv  gaid  Sarah  Punderson  doth  warrant  and  defend  the  said  prem- 
in^t^cfaanu:.  i^^s  to  the  Raid  Bcf^anUn  S.  Rowe,  his  heirs  and  assigns  for 

termor  with  what  ever.*' 

MO rateredud  The  defendant  then  attempted  to  prove  that  the  premises 
held  (KSfliesnon  in  question  were  devised  by  the  said  David  Youngs  to  his 
^^  wife,  afterwards  Mrs.-  Punderson^   by  a  will  which  was  lost. 

Several  witnesses  testified  as  to  the  conduct  of  Sarah  Punder^ 
son,  who  had  always  acted  as  owner  of  the  premises,  and  had 
received  the  rents  to  the  time  of  her  death  ;  and  that  during 
the  American  war,  her  house  was  broken  open  and  plundered 
by  a  party  of  armed  men,  who  carried  away  her  papers,  which 
tney  took  from  a  desk ;  but  whether  any  will  was  contained 
among  them,  or  what  became  of  the  papers  afterwards,  did 
not  appear.  She  had,  in  1790,  offered  to  sell  the  lot  to  one  of 
the  witnesses,  and  she  died  in  1797.  Some  conversations  were 
also  proved  between  CftritlopAer  Yovngs  and  iScrraA  Punder- 
son, tending  to  show  that  he  considered  the  premises  as  her 
property,  and  that  they  formerly  belonged  to  her  grandfather. 
It  was  admitted  that  Sarah  Punderson  and  those  claim  ins 
under  her  had  been  in  possession,  and  received  the  rents  and 
I  ^161  ]  profits  ^of  the  premises  in  question  ever  since  the  death  of 
David  Youngs.  The  present  action  was  commenced  the  28th 
September,  1801. 

As  further  evidence  of  the  existence  and  loss  of  the  will  of 
David  Youngs,  the  defendant  offered  a  witness  to  prove  the 
declarations  of  Sarah  Punderson,  "  who,  at  divers  times  in  her 
last  illness,  while  in  the  perfect  possession  of  her  mind  and 
memory,  and  especially  a  few  hours  before  her  death,  had  de- 
clared that  her  husband  left  a  will,  by  which  he  gave  her  the 
premises  in  question ;  which  will  was  taken  ffom  her  when  her 
house  was  plundered ;  that,  in  the  last  instance,  she  made  her 
declaration,  on  the  faith  of  a  dying  woman ;  and  the  witness 
and  otners  being  present,  she  charged  him  and  them  to  attest 
her  .words  in  court,  if  occasion  should  offer :  that  immediately 
after  the  death  of  her  husband,  and  always  during  her  life,  she 
had  made  declarations  to  the  same  effect,  and,  particularly,  at 
the  time  her  house  was  plundered,  she  complained  most  of  the 
loss  of  her  husband's  will."   ^ 

This  testimony  was  rejected  by  the  judge,  as  inadmissible. 
In  his  charge  to  the  jury,  the  judge  stated  his  opinion,  that 
the  evidence  did  not  warrant  the  inference,  that  Sarah  Pun- 
derson, during  the  life  of  her  son,  held  the  premises  in  her  own 
right,  or  adversely  to  him,  or  otherwise  than  as  guardian  ii* 
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frocage,  or  dowager ;  that  the  entry  of  the  lessors  of  the  plain- 
tiff  was  not  barred  by  the  statute  of  limitations ;  that  the  exist 
ence  of  a  deed  or  will  might  be  presumed ;  but  that  in  the 
present  case,  he  did  not  think  there  was  sufficient  evidence  to 
warrant  that  presumption ;  and  that  the  deed  from  Christopher 
Youngs  to  Corre  was  a  nullity. 

The  jury  found  a  verdict  for  the  plaintiff,  which  the  defend- 
ant moved  to  set  aside,  as  against  evidence,  and  f6r  the  misdi- 
rection of  the  judge.  The  grounds  for  the  apjJication  for  a 
new  trial,  were, 

1 .  That  Corre  was  not  an  admissible  Witness ;  or,  if  admitted, 
he  ought  not  to  have  been  permitted  to  prove  his  own  adverse 
possession } 

*2.  That  the  deed  for  Corre  was  valid,  and  effectual  to 
defeat  the  present  action ; 

'3.  That  the  evidence  of  Sarah  Punderson?s  declarations 
ought  to  have  been  received  in  evidence ; 

4.  That  there  was  sufficient  evidence  to  show  that  Sarah 
Punderson,  during  the  life  of  her  son,  held  as  owner,  atid  ad- 
versely to  him ; 

5.  That  the  entry  o^the  lessors  of  the  plaintiff  was  barred 
by  the  statute  of  limitations ; 

6.  That  it  should  have  been  lefl  to  the  jury  to  presume  a 
will;  and, 

7.  That  it  appeared  that  the  premises  were  the  property  of 
an  ancestor  of  Sarah  Pundersonj  and  it  did  not  appear  that 
David  Youngs  had  acquired  a  title  to  them. 

The  motion  for  a  new  trial  was  argued  in  November  term 
last,  by  Sanford  and  Hoffman^  for  the  lessors  of  the  plaintiff, 
and  by  Riggs  and  Hopkins^  for  the  defendant. 

Tompkins,  J.,  now  delivered  the  opinion  of  the  court.  The 
first  point  relied  upon,  in  support  of  the  motion  for  a  new  trial, 
is,  that  Joseph  Corre,  the  tenant  in  possession  of  the  premises 
in  dispute,  was  improperly  admitted  as  i^  witness.  He  was 
offered  on  the  part  of  the  plaintiff,  for  the  purpose  of  proving, 
that  when  the  witness  accepted  a  deed  of  the  premises  from 
Christopher  Youngs,  he  was  in  possession  as  tenant  to  the  de- 
fendant. To  give  validity  to  this  objection,  it  ou^t  to  appear, 
that  the  interest  of  the  witness  was  against  the  defendant. 
For  the  reason  of  the  rule  of  evidence  which  deprives  the  land- 
lord of  the  benefit  of  the  tenant's  testimony  is,  that  the  tenant 
cannot  be  permitted  by  his  evidence  to  support  his  own  pos- 
session. {Cowp.  622.  Doe  v.  William.  I  Sir.  632.  Bourne 
V.  Turner.  WoodfaU,  2d  ed.  492.)  That  reason  does  not 
apply  in  this  case,  for  the  interest  of^  the  witness  was  against 
the  party  calling  him.  A  person  interested  in  a  cause,  is  an 
objectionable  witness  only  when  he  comes  to  prove  a  fact 
consistent  with  his  interest ;  but  if  he  be  called  to  give  evi- 
4ence  contrary  to  that  interest,  he  is  the  best  possible  witness, 
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NEW- YORK,  and  no  objection  can  be  made  to  him  by  a  pmrty  in  the  caose 
May,  1806.     (^Peakc's  Ec.  112,) 

*  The  case  of  Jacksony  ex  dem,  Janes  and  others^  v.  Brinck* 
erhoffi  {April  term,  1802,)  in  this  court,  has  disposed  of  the 
second  pomt.  It  was  there  determined,  that  the  deed  of  a  per- 
son out  of  possession  being  void,  did  not  preclude  the  grantor 
from  maintaining  an  action  of  ejectment  to  recover  possessioo 
of  the  same  premises. (a) 

Another  ground  for  a  new  trial  is,  that  certain  testimony 
offered  by  the  defendant,  and  which  ought  to  have  been  ad 
mitted,  was  overruled  by  the  judce.    This  evidence  was  rela- 
tive to  the  declarations  of  Sarah  runderton. 

This  testimony,  though  not  immediately  preceded  by  a  dec- 
laration of  the  purpose  for  which  it  was  intended,  must  be 
deemed,  from  the  whole  case,  to  have  been  offered  to  prove 
the  existence  of  a  will,  or  to  lay  the  foundation  for  the  jury  to 
presume  a  will. 

Apart  from  the  declarations  of  Mrs.  Punderstm,  there  appears 
no  evidence  upon  which  to  found  such  a  presumption.  Those 
declarations  are  not,  in  my  opinion,  admissible  for  that  purpose, 
because  Mrs.  Punderson,  if  living,  could  not  have  been  a  wit* 
ness  to  prove  that  fact,  as  she  had  given  a  warranty  deed  of 
the  premises,  and  consequently  was  interested  to  support  a 
title  deduced  from  her.  It  will  not,  therefore,  be  necessary 
now  to  determine  whether  under  any,  and  what  circumstances, 
the  declarations  of  a  competent  witness,  in  articulo  mortis^  can 
be  introduced  as  legal  evidence  in  a  civil  case. 

But  for  another  purpose,  the  declarations  of  Mrs.  PunJerson 
were  clearly  evidence,  namely,  to  show  in  what  character,  or 
with  what  iiftent,  ^he  entered,  and  held  possession  of  the  prem- 
ises in  dispute.  The  plaintiffs  contended,  and  the  judge,  in 
his  charge  to  the  jury,  adopted  the  opinion,  that  the  mother 
ought  to  be  presumed  to  have  entered  and  held  as  guardian 
in  socage  to  her  son.(i)  Such  ought,  undoubtedly,  to  be  the 
inference  where  the  entry  and  perception  of  rents  are  unac- 
companied with  acts  or  declarations  inconsistent  with  that  char- 
acter. In  the  case  of  Neumian  v.  Newman^  (3  fVtls.  516.)  it  is 
repeatedly  mentioned,  that  the  entry  of  the  mother,  and  the 
t  *  164  J  perception  of  the  rents  *was  not  attended  with  any  declarations 
or  acts  to  evince  with  what  intention,  or  by  what  right  or  au- 
thority, or  in  what  character,  she  took  possession.  It  was, 
thererore,  perfectly  reasonable  in  that  case  to  presume  the  entry 
as  guardian  in  socage,  which  was  the  only  character  in  which 
the  mother  could  rigntfully  enter,  rather  than  presume  a  wrong, 
or  disseisin  by  her.  The  facts  in  the  present  case,  however, 
are  widely  different.  Here  Mrs.  Punderson  leased  the  whole 
as  her  own,  and  without  describing  herself  as  guardian,  re- 

ta)  See  Wiiiuitiu  r.  Jackton.  ex  dem.  TibHti,  in  error.  (5  Johtu.  JUp.  489.) 
(6)  3  CntiMe't  Dig.  411.  tit.  29.  c.  3.  s.  73,  74,  7j.    1  ln»t.  15.  a.    Gilb.  Ttn,  i  ^  S9 
JenJt.  Wa.  pi,  25.    7  Term  Rep.  386.     Whitcomb  v.  Mnate<mb,  Prec,  in  Chm.  1  i 
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ceived  and  applied  the  whole  rents,  offered  to  sell  and  did  sell  new-fork 
as  her  own,  and  uniformly,  during  her  life,  declared  the  prem-     ^^^^  *®^ 
ises  to  be  her  own,  and  traced  her  title  to  a  will  of  her  husband, 
which  she  alleged  to  have  existed.   These  facts  distinguish  the 
case  from  that  of  Newman  v.  Newman. 

If  she  held  adversely  to  her  son,  an  important  question  upon 
he  statute  of  limitations  would  arise.  But  if  she  held  as  guar- 
dian in  socage f  the  statute  does  not  bar  the  plaintiff;  for  the 
proviso  with  respect  to  the  limitation  to  10  years  applies  only 
to  cases  where  the  infant  does  not  die  seis^.  Whether  the 
widow,  in  this  case,  held  adversely,  or  as  guardian  in  socage^  is 
a  cj^uestion  of  fact  for  the  decision  of  a  jury ;  and  for  the  more 
saus&ctory  determination  of  that  question,  upon  the  evidence 
which  was  excluded  upon  the  former  trial,  in  addition  to  that 
upon  which  the  verdict  already  given  was  founded,  I  think  a 
new  trial  ought  to  be  awarded.  But  as  the  judge  was  correct 
in  overruling  the  testimony,  as  improper  to  establish  the  exist- 
ence of  a  will,  and  as  it  was  not  contended  by  the  defendant's 
counsel  on  the  trial,  that  it  ought  to  be  admitted  for  the  pur- 
pose for  which  I  have  considered  it  as  admissible,  the  rule  is 
granted  upon  payment  of  costs  by  the  defendant. 

New  trial  granted. 


"^PfiCK  against  the  Trustees  of  Randall,  an  absent      [«i65 

Debtor. 


THIS  was  an  action  on  the  case.  The  declaration  contained 
eight  counts:  1.  For  services,  work,  labor,  care  and  diligence 
as  master  of  two  certain  vessels,  <Slc.  ;  2.  Quantum  meruit  there- 
on ;  3.  For  work  and  labor,  care  and  diligence,  in  recapturing 
a  certain  schooner  or  vessel  called  the  Romp;  4.  Ghumtum 
meruit  thereon ;  5.  For  work  and  labor  generally ;  6.  Quantum 
meruit;  7.  For  money  paid,  laid  out  and  expended;  and,  8. 
For  money  had  and  received  to  the  use  of  the  plaintiff.  The 
defendants  pleaded  ^lon  assumpsit  and  non  assumpsit  infra  sex 
annos^  to  which  there  was  a  replication  and  issue. 

The  cause  was  tried  at  the  New-YorJc  Sittings,  before  Mr. 
Justice  Limngston,  on  the  8th  of  Decembery  1804,  when  the 
jury  found  a  verdict  for  the  plaintiff  for  1,122  dollars  damages, 
subject  to  the  opinion  of  the  court,  on  the  following  case : 

Paul  Richard  Randall  was  owner  of  the  schooner  Pomona, 
of  which  the  plaintiff  was  master.  The  vessel  sailed  from  Neuh- 
York,  in  the  month  of  May,  1796,  for  Cape  Francois,  in  the 
island  of  St.  Domingo,  having  on  board  a  cargo  consisting 
chiefly  of  flour,  belonging  to  Randall,  and  20  barrels  of  flour, 
the  private  adventure  of  the  plaintiff.    The  cargo,  us  well  as 
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NBW-YORK,  the  adrenture  oi  the  plaintiff,  were  sold  at  Cape  Francois,  um 

May,  1806.     Randall  received  payment  for  the  whole,  in  bills  of  exchange 

^^^¥mc^^  on  the  French  government.     RandaU,  with  the  plaintiff,  re- 

V.  turned  to  Ntuh  larky  in  the  Pomona^  the  18th  of  Attgtist^  1796  • 

lUvDALL.  ^j  ^^^^^  jj^^j  ^^^  another  vessel,  called  the  ftoimp,  to  which 
or«lifflciiitj.(a)  the  plaintiff  was  appointed  master,  and  sailed  from  Neto-York 
qndT  tSTlTt  for  Si.  Domingo,  about  the  18th  of  September,  1796,  with  JRa»- 
may  plead  the  ji^ll,  the  owner  of  the  vessel  and  cargo,  on  board.  The  Rob^ 
uSooi,*^m  *rt»  arrived  at  Cape.  Francois  in  December,  at  which  place  the 
«»«»«™^"  greater  part  of  her  cargo  was  sold.  From  Cape  Francois,  Ranr 
feif  «>iUd  have  dall  and  the  plaintiff  proceeded  in  the  Romp  to  Jacmel,  and  oi» 
r  *  166  ]  her  passage  *to  that  place,  she  was  captured  by  a  British  ship 
When  tbii  ^^  ^^^  ^^  ordered  to  Jamaica.  On  her  passage  towards  that 
futnta  of  limi  idand,  she  was  recaptured  by  the  plaintiff  and  Randall,  and 
taUoostM^to  carried  into  Aux-Cayes.  A  boy  and  a  negro  were  on  board, 
^es,'non^  ctnd  the  former  assisted  in  the  recapture,  which  was  effected 
>(uduj^  ^  against  a  much  superior  force.  The  Romp,  afterwards,  in  at- 
2bm^^^       tempting  to  go  from  Aux-Cayes  to  another  port  in  the  same 

Nosalmais  island,  was  captured  by  another  British  ship  of  war,  imd  sent 
cueorracapture  to  Jamaica,  with  Randall  and  the  master,  who  were  kept  in 
f^  *  ftSd?*  confinement.  After  being  detained  as  prisoners  for  some  time, 
|S!^^  ^  they  were  released ;  and  Randall,  afterwards,  went  to  France, 
where  he  has  ever  since  resided.    The  plaintiff,  at  the  particu* 

MM  dted*ta  '*"■  ^^©qwest  of  Randall,  staid  at  Jamaica,  for  the  purpose  of 


^idj£^^  procuring  the  release  of  the  vessel  and  cargo,  and  returned  to 
vu^Haa.      the  United  States. 

Randall,  in  a  letter,  dated  at  Kingston,  the  24th  of  Decern- 
'  her,  1796,  speaks  of  the  plaintiff  as  remaining  at  Jamaica,  at 
his  solicitation,  and  as  having  acted  for  the  interest  of  the  own- 
ers, and  as  being  entitled  to  a  '^  most  generous  consideration.^' 

An  attachment  under  the  act  of  this  state,  for  giving  relief 
against  ahscondiiig  and  absent  debtors,  was  issued  against  JRon* 
dall,  in  November,  1800 ;  and  the  present  suit  was  commenced 
against  the  assignees,  on  the  1st  day  of  January,  1803. 

The  Judge,  at  the  trial,  was  of  opinion,  that  a  part  of  the 
plaintifTs  demand  was  barred  by  the  statute  of  limitations; 
and  doubted  whether  salvage  could  be  recovered  in  this  form 
of  action.  He  thought,  also,  that  interest  ought  not  to  be 
computed  on  so  stale  a  demand.  The  jury  allowed  500  dollars 
for  salvage,  being  one  twelfth  of  the  net  value  of  the  property 
recaptured,  but  allowed  no  interest. 

The  following  questions  were  raised  for  the  consideration  of 
the  court : 

1.  Whether  the  defendants  be  liable  to  be  sued  in  this  action. 

2.  If  they  are  liable,  whether  the  statute  of  limitations  is  a 
bar  to  that  part  of  the  plaintiff's  demand  which  accrued  prior 
to  six  years  before  the  commencement  of  the  action. 

[  ♦  167  J  *3.  Whether  the  plaintiff  is  entitled  to  salvage ;  if  so,  whether 

he  can  recover  it  in  this  form  of  action. 

It  was  agreed,  that  if  the  opinion  of  the  court  should  bt 
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against  the  plaintiff  on  the  first  question,  that  the  verdict  should  new-YORK, 
be  set  aside,  and  a  nonsuit  entered ;  but  if  the  court  should  ^J^^^^^S^ 
decide  in  his  &yor  on  that  point,  and  against  him  on  the  others,        pick 
the  verdict  was  to  be  adjusted  accordingly.     Interest  was  to 
be  added,  in  case  the  plaintiff  should  be  considered  as.  entitled 
to  it. 


IUhdall. 


T.  L.  Ogden^  for  the  plaintiff.    1.  Are  the  assignees  of  the 
debtor  liable  to  be  prosecuted  in  this  action  ?  By  the  act,f  the  t  j^^^^ JJ' 
assignees  are  declared  trustees  for  all  the  creditors.     From  the  c.'  49.  's  8  ' 
nature  of  their  trust,  and  according  to  the  express  directions  of 
the  statute,  they  are  bound  to  pay  to  the  creditors  their  respect- 
ive dividends  out  of  the  effects  of  the  debtor  in  their  hands. 
That  it  was  the  intent  of  the  act  that  they  should  be  liable,  is 
obvious  from  the  various  provisions  which  it  contains.     The 
trustees  are  empowered  to  settle  all  matters  and  accounts  be- 
tween the  debtor  and  his  debtors  or  creditors,  and  to  take  ex- 
aminations on  oath  for  that  purpose.^    In  case  of  any  contro-  t  Sect  15 
versy  about  such  demands,  they  are  authorized  to  submit  them 
to  the  decision  of  referees.^^     After  the  estate  of  the  debtor  is  $  Sect  16 
converted  into  money,  they  are  required  to  call  a  general  meet- 
ing of  the  creditors,  at  which  all  accounts  are  to  be  fairly  ad- 
justed, and  the  trustees  are  to  proceed  to  make  a  distribution 
among  the  creditors  according  to  their  respective  demands.  ||  ||s«ctn. 
If  any  creditor  neglect  to  give  notice  of  his  demand,  or  refuse 
to  adjust  it,  he  is  precluded  from  a  dividend,  unless  he  comply 
before  a  second  dividend  is  made.lT  IT  Sect  19. 

It  is  evident,  from  the  whole  tenor  of  the  act,  that  it  confers 
on  the  creditor  who  complies  with  its  requisitions,  a  right  to 
receive,  while  it  imposes  a  duty  on  the  trustees  to  pay  him  his 
dividend.     In  the  present  case,  the  plaintiff  has  done  every        FonUr 
thing  required  of  him  by  the  act ;  and  it  is  not  pretended  that  Brown,  i  E*p, 
the  defendants  have  not  sufficient  funds,  nor  is  any  excuse  q'^J,' ^^ 
offered  for  tlieir  refusal  to  paf  his  demand.     The  trustees  are  1.    p.   n*.    2 
under  a  legal  as  well  as  a  moral  obligation  ^'to  pay,  either  Of        [*  168] 
which  is  a  sufficient  ground  to  render  them  liable  in  an  action  Bi.  />».  703. 

of  assumpsit.  England,  S.  C. 

The  present  act  differs,  in  many  respects,  from  the  bankrupt  Burrow,  ^. 
laws.     The  assignees  of  a  bankrupt  are  merely  ministerial,  and  h^^^  1  Btr. 
are  only  authorized  to  pay  such  debts  as  are  proved  before  the  '7^>- 
commissioners.     In  the  case  of  Brovni  v.  Bullen,  (Doug.  407.)  . .  -« 
it  was  held  that  assumpsit  would  lie  against  the  assignees  to  HaBgenciem^, 
recover  a  creditor's  share  of  the  dividend.  decided  in  this 

2.  The  statute  of  limitations  takes  away  the  remedy  only  ;  Id ,-  *^jrom 
the  debt  still  remains  due  in  foro  aynscientuB.  If  the  remedy  informat^  ^ 
were  gone,  the  direction  of  the  act  to  the  trustees  to  pay  debts  ^^T^^iurdum 
would  restore  it.  A  debt  barred  by  the  statute  of  limitations,  g  *'****J!j£2 
will  support  a  commission  of  bankruptcy  in  England ;  and  no  were  not  bound 
thiid  person  can  take  advantage  of  the  limitation. ff  The  statute  *^  J^^rj^ 
could  no  trun  in  favor  of  RarSall  after  the  attachment  issued. tt  uuumt. 
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NEW- YORK,  The  trustees  were  appdnted  in  1800,  and  they  must  have  receiT 
^^^>'!^^  ed  the  money  of  the  debtor  to  the  use  of  the  plaintiff,  subse 
Pick  quent  to  that  period.  This  is  the  proper  test  as  to  the  lapse  of 
time.  The  right  of  action  did  not  accrue  against  the  defendants 
until  they  had  funds  in  their  hands.  From  the  year  1796  to  that 
period,  the  statute  cleariy  could  not  operate ;  and  fixMn  the 
time  when  the  trustees  became  liable  to  pay,  to  the  commence- 
ment of  the  present  suit,  six  years  had  not  elapsed. 

3.  It  may  be  objected  to  the  plaintiff's  claim  for  sahage, 
that  this  was  not  a  meritorious  service,  as  it  was  a  rescue  from 
a  friendlpr  nation.    The  general  conduct  of  the  British  cruisers, 
at  that  time,  towards  American  vessels,  was  such,  as  to  render 
recapture  beneficial  to  the  owners,  and  meritorious  in  the  re- 
captors.     But  as  the  owner  was  on  board,  and  approved  of  the 
r  1  Rob.  Adn.  rcscuc,  it  is  not  for  him  to  make  this  objection.!    If  the  re- 
jSo  Friemdi!!*  Capture  was  unlawful,  the  risk  was  so  much  the  greater,  and 
enhances  the  claim  of  the  plaintiff  to  his  reward  for  a  danger* 
ous  service,  performed  at  RandaWs  request.     Again,  it  may 
be  said,  that  the  rescue  was  a  part  of  the  ordinary  duty  of  a 
master,  and  does  not  entitle  him  to  this  extraordinatry  compen- 
sation ;  but  the  master's  duty  terminated  with  the  capture ;  he 
[  •  169  ]      was  not  bound  to  attempt  the  •rescue.^    The  owner,  as  he 
X  Enurigm,  directed  and  approved  the  service,  is  estopped  from  saying  it 
torn.  1.  p.  eo6.  ^as  not  lawful  nor  meritorious.^     Besides,  in  his  letter,  he  ac 
$  1  Rob.  J78.  knowledges  that  the  plaintiff  is  entitled  to  a  liberal  compen 
sation. 

As  to  the  form  of  action :  a  salvor  has  a  Ken  on  goods  saved, 
and  may  retain  them  until  he  has  received  a  reasonable  com* 
^Q^^^i/^^T^  pensation,  and  may  maintain  trover  for  them.||     If  his  litn  is 
^,j<neBAS/bat  e^^^y  h^  ^^Y  ^^^^  ^^  action  against  the  owner.    The  remedy 
m  ^6d.   i  is  both  in  rem  et  perso7iam.     In  the  case  of  Neumum  v.  Walters^ 
'    '  (3  Bos.  fy  Pull.  612.)  which  was  an  action  otassumpsit^  it  was 

decided,  that  a  passenger  who  had  saved  a  ship  deserted  b} 
the  master,  was  entitled  to  receive  salvage  in  an  action  against 
the  owner.  The  demand,  in  the  present  case,  is  not  more  un- 
certain than  such  as  are  usually  made  for  a  compensation  for 
work  and  labor,  the  amount  of  which,  in  actions  of  assumpsit 
on  a  muxntum  meruit,  depend  on  similar  considerations  as  to 
the  labor,  risk  or  value  of  the  service  performed.  The  inter- 
est is  undoubtedly  a  proper  charge  on  all  the  items  of  the  ac- 
count, except,  perhaps,  that  of  salvage. 

HarisoJij  for  the  defendants.  It  is  a  general  principle,  that 
trustees  can  never  be  made  personally  responsible,  except  for 
their  own  individual  acts.  If  trustees  take  possession  of  the 
goods,  or  sell  and  convert  them  into  money,  they  are  liable  in 
respect  to  the  goods  or  money  so  received.  They  can  never 
be  sued  on  the  original  contract  of  the  person  whose  property 
is  thus  put  into  their  hands.  It  is  for  their  own  contracts  only 
that  they  can  be  made  answerable.  In  the  present  case,  no 
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dd>t  has  ever  been  proved  or  established  by  the  plaintitT,  nor  new-york^ 
has  any  dividend  been  declared,  which  could  entitle  him  to     ^^^*  ^®^- 
sue  for  his  share  of  the  fund»    The  trustees,  it  is  true,  are        pxck 
empowered  to  settle  accounts,  and  do  certain  acts ;  but  they  ^* 

are  not  obliged  to  perform  ttiem.  They  have  decided  upon  ^^^^^ 
this  demand*  And  if  the  plaintiff  wants  a  remedy,  he  should 
apply  to  the  Court  of  Chancery,  which  is  the  proper  tribunal 
to  take  cognizance  of  his  claim,  and  can  award  a  feigned  issue 
to  try  the  validitjr  and  amount  of  the  demand.  No  precedent 
can  ^be  found  of  an  action  against  trustees  on  the  original  [*nO  I 
contract.  A  court  of  chancery  is  the  proper /onim,  as  to  all 
questions  relating  to  trusts. 

If  the  present  form  of  action  can  be  sustained,  the  trustees 
would  be  made  liable,  out  of  their  own  estates,  to  the  full 
amount  of  the  plaintiff's  debt  The  case  cited  from  Douglas 
is  not  applicable  to  the  present ;  there  the  plaintiff  had  proved 
his  debt,  and  a  dividend  bad  been  declared.  Indeed,  it  seems 
to  be  agreed  on  aH  hands,  that  no  action  can  be  maintained, 
until  a  dividend  is  declared.  The  trustees  cannot  be  made  li- 
able for  more  than  they  have  actually  received.  In  an  action 
for  money  had  and  received,  the  whole  circumstances  of  the 
case  may  be  fully  investigated,  and  the  plaintiff  can  recover 
no  more  than  his  share,  or  What  may  be  considered  as  received 
to  hia  use. 

2.  Some  of  the  itmnsy  as  the  claim  of  salvage,  are  within 
six  years ;  but  the  verdict  is  given  for  the  whole  amount.  To 
save  the  whole  of  this  claim  from  the  operation  of  the  statute, 
it  should  appear  to  be  an  account  current  between  merchant 
and  merchant,  where  there  are  mutual  items  of  account ;  but 
here  all  the  items  are  on  one  side,  and  the  statute  runs  against 
all  of  them,  except  the  charge  of  salvi^.  The  statute  begins 
to  operate  as  soon  as  the  party  is  within  the  jurisdiction  of  the 
state,  and  if  he  afterwards  absents  himself,  that  cannot  be 
urged  in  favor  of  the  plaintiff;  it  is  his  own  fault  if  he  do  not 
commence  his  suit  the  first  opportunity.  After  their  return 
from  the  first  voyage,  both  parties  were  within  the  state,  and 
dl  demands  prior  to  the  second  voyage  are  clearly  barred. 
The  creation  of  a  trust  in  the  defendants  cannot  defeat  the 
operation  of  the  statute.  Wh^e  the  statute  once  b^ins  to 
operate,  it  runs  over  all  intermediate  acts,  and  the  bankruptcy 
of  the  defendant  does  not  prevent  its  effect.  (1  Strange^  556. 
Gray  v.  Mendez.  1  Wilson,  134.  Smith  v.  Hill  4  Term  Rep. 
800  Dta^our  v.  Jones.  Buller  N.  P.  159.  4  Bac.  Air.  479. 
innate,  OwiUim^s  edition.)  If  bankruptcy  does  not  hinder 
the  operation  of  the  statute,  d  fortiori,  it  cannot  be  defeated 
by  a  trust  like  the  present.  The  case  of  Hassenclea/oer,  for- 
merly decided  *in  this  court,  went  no  further  than  to  say  that  [*  171  | 
the  assignees  were  not  compelled  to  plead  the  statute,  and  is  a 

case  more  in  &vor  of  the  defendants  than  against  them. 

3.  Another  item  of  the  account  is  for  salvage.    As  the  right 
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NEW-YORK,  of  search  is  admitted,  it  Tcdlows  as  a  necessary  oonsequeooe. 
May,  1806.     ^|^^|  j^  j^  ^^  ^^^y  ^f  ^^  neutral  to  submit  to  the  examination. 

^■^P^tK^^'  This  is,  unquestionably,  the  safest  rule.     Individuals  should 
J.    ^*  not  be  permitted  to  take  upon  themselves  the  vindication  of 

^^^^^'  national  rights,  but  leave  them  to  the  protection  of  the  gov- 
ernment The  rescue,  or  attempt  to  rescue,  is  an  illegal  act 
which  renders  the  property  liable  to  confiscation ;  instead  oi 
being  beneficial,  it  is  injurious  to  the  owner,  by  eirposing  bis 
goods  to  the  risk  of  condemnation.  To  entitle  the  party  lo 
salvage,  the  service  should  be  both  lawfiil  and  meritorious 

From  the  facts  in  this  case,  it  does  not  appear  that,  the  prop* 
erty  ever  arrived  in  safety.  If,  after  the  resciie,  the  goods 
never  arrive,  there  can  be  no  claim  fb  salvage,  for  it  would  be 
carrying  the  doctrine  a  great  way,  to  say,  t£it  a  party  was  en- 
titled to  salvage,  for  an  unsuccessfiil  attempt  The  language 
of  the  parties  in  this  case,  is.  If  my  property  be  saved  by  you, 
and  come  to  my  hands,  I  will  give  you  a  portion  as  a  compen- 
sation for  your  services.  Salvage  does  noC  rest  on  the  com* 
mon  implied  contract  of  a  quantum  meruit  for  labor  performed. 
It  is  an  extraordinary  recompense,  founded  on  the  fact  that 
the  goods  have  been  saved,  and  brought  again  into  the  hands 
of  the  owner. 

D.  B.  OgieUy  in  reply.  The  language  of  the  act  is  impera- 
tive as  it  regards  the  trustees,  and  they  are  bound  to  perform 
the  duties  prescribed ;  and  having,  in  the  present  case,  failed 
to  do  so,  the  plaintiff  is  entitled  to  his  action  against  them. 
No  objection  was  made  at  the  trial,  that  the  defendant  had  no 
funds,  out  of  which  the  plaintiflf  could  be  paid.  If  the  trus- 
tees did  not  intend  to  be  answerable  on  the  original  contract, 
they  should  have  pleaded  specially,  that  they  had  paid  over  all 
the  money  of  the  debtor  which  had  come  to  their  hands,  as  m 
the  case  of  executors  or  administrators. 
[  *  172  ]  *The  trustees  are  bound  to  pay  all  just  demands.    If  a  man 

devises  that  all  his  just  debts  shall  be  paid,  this  includes  those 
oarred  by  the  statute,  as  well  as  other  debts.     Part  of  the  pres- 
ent demand  arose  in  August,  1800.    The  attachment  issued 
in  November y  1800,  at  which  time  the  statute  hod  not  begun  to 
»un.     According  to  the  act,  no  trustees  could  be  appointed, 
until  after  the  expiration  of  one  year.    The  principle  of  limi- 
1 1  BiMk.  Rep.  tation  is  founded  on  tbe  idea  of  laches  in  the  plaintiff  rf*  but 
^Mert^  ^'  here  no  laches  can  be  imputed  to  him,  for  there  was  no  person 
against  whom  he  could  bring  his  action.    If  there  be  no  ex- 
ecutor or  administrator  against  whom  the  party  can  bring  his 
m^hkm^*'  action,  he  shall  not  be  prejudiced  by  the  statute,  t    If,  there- 
•diiioih^"* '  fore,  one  year  be  deducted,  there  will  remain  but  five  years  and 
five  months,  from  the  time  llie  rig^t  of  acticm  first  accrued,  to 
the  conunencement  of  the  present  suit    Part  of  the  plaintiff's 
demand  is  for  services  performed  from   1796  to  1797,  and 
though  some  of  them  be  within  the  statute,  yet  the  services 
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bcfing  continued,  the  end  of  the  period  is  the  point  at  which  NEW-yoRK 
the  time  ought  to  begin.  If,  as  in  the  case  of  running  ac-  ^_^2^^j^^ 
counts  between  merchants,  one  item  of  credit  be  such  an  ac- 
knowledgment of  an  unsettled  account,  to  take  the  whole  out 
of  the  statute ;  for  the  same  reason,  the  continuance  of  the 
plaintiff  in  the  service  of  RaTidall,  from  day  to  day,  should 
have  a  similar  effect.  Again,  the  flour  was  sold  on  a  credit 
for  bills  on  France ;  at  what  sight  does  not  appear,  but,  ac- 
cording to  the  usual  course  of  business,  they  could  not  be  paid 
under  four  or  five  months  from  theirdate  ;  and  allowing  this 
time  in  the  computation,  the  demand  will  be  saved,  ft  ap- 
pears also,  that  Randall  has  not  been  in  this  state  since  Augugt^ 
1796,  and  has  received  the  proceeds  since  that  time.  He  • 
could  not,  therefore,  be  sued  since  the  plaintiff's  right  of  ac- 
tion accrued. 

A  debt,  though  barred  by  the  statute,  remains  binding  on 
the  conscience  of  the  debtor,!  and  it  is  to  be  left  to  his  con-  X^[^*^^  ^• 
science  whether  he  will  avail  himself  of  the  statute  or  not.    It  543.  ^'    **^' 
may,  perhaps,  be  worthy  of  consideration,  whether  the  privi- 
lege of  making  such  a  plea^is  not  to  be  confined  to  the  *^arty      [  *  173  ] 
himself  or  his  immediate  representatives,  and  not  to  be  ex- 
tended to  third  persons  appointed  by  law,  over  whose  con- 
sciences the  plaintiff  can  have  no  influence.  {aS 

3.  Salvage,  strictly  speaking,  is  a  compensation  allowed  by 
law  to  strangers,  for  saving  the  property  of  another,  not  under 
their  care.  It  is  intended  as  an  inducement  to  engage  per- 
sons in  the  execution  of  a  service,  which  they  are  under  no 
obligation  to  perform.  It  is  not  pretended,  that  the  master 
and  seamen  are  entitled  to  salvage  for  preventing  the  loss  of 
either  vessel  or  cargo,  confided  to  their  care ;  and  if  the  res- 
cue in  this  case  could  be  shown  to  be  a  part  of  their  duty  in 
relation  to  the  property,  there  would  be  an  end  of  the  ques- 
tion. The  policy  of  the  law  has  provided  a  sufficient  induce- 
ment for  their  exertions,  in  making  their  wages  depend  on  the 
preservation  of  the  ship  and  cargo,  or  in  other  words,  the 
earning  of  freight.  But  it  was  the  duty  of  the  master  and 
crew  of  the  Romp  to  submit  to  the  search  and  detention,  since 
resistance  would  have  been  unlawful.  (6)  After  the  capture, 
and  while  the  property  was  in  possession  of  the  Britishy  there 
was  an  end  of  their  ordinary  duties.  As  rescuers  or  recap- 
tors,  they  may  be  considered  as  strangers,  performing  an  ex- 
traordinary service,  at  great  risk,  and  for  the  benefit  of  the 
owner.  On  the  arrival  of  the  vessel  at  AtayCayes^  she  came 
into  possession  of  the  owner;  and  the  plaintiff's  right  to  sal- 
vage was  perfect,  and  could  pot  be  defeated  by  any  subsequent 
act  of  RmdaUy  in  relation  to  the  property. 

{a)TkU  idea  9eem$  to  U  lotmUnanetd  by  tke  txpreitions  of  Lord  Mtaujield  in  the 
eau  of  Quanioek  ▼.  England,  5  Burr.  2628.  and  2  Black.  Rep.  ?02.  Bet  also  the  reason^ 
hut  of  the  Judges  in  the  case  of  Bickridge  v.  Bolman.  1  Term  Rep.  406. 

\bjQeeil^.Adm.Rep.iXL    The  Catharine  £kt(ieih. 
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NEW-TORK,      Kent,  Ch.  J.    The  first  question'  is,  whether  the  defend* 
JS^l^S^  ants  are  liable  te  be  prosecuted  in  this  action. 

The  court,  in  which  the  proceedings  under  the  absconding 
debtor  act  are  pending,  has  an  equitable  jurisdiction  over  all 
claims  between  the  trustees  on  the  one  hand,  and  the  debtor 
and  creditors  on  the  other.  This  jurisdiction  is  given  by  the 
27th  section  of  the  act  (sess.  S4.  c.  49.)  which  makes  "  the 
trustees  subject  to  such  order  for  the  more  effectual  execution 
of  the  act,  as  shall  be  made  in  the  court  of  which  the  person 
appointing  them  is  judge."  It  was  in  pursuance  of  this  power 
[*  174]  that  the  court  ruled,  in  The  case  of  *Cascaden,{a)  (October 
term,  1800.)  that  trustees  were  liable  to  account,  on  the  appli- 
.  cation  of  either  debtor  or  creditor ;  and  in  The  case  of  the  Tnu- 
tees  of  CouenhoveUy  (January  term,  1803,)  that  they  were  en 
titled  to  apply  for  advice,  as  to  making  dividends,  on  due  no- 
tice being  given  to  the  creditor  whose  account  was  in  ques- 
tion. The  trustees  very  much  resemble  commissioners  tmder 
the  English  bankrupt  laws,  since  they  axe  to  liquidate  all  de- 
mands, and  declare,  as  well  as  pay,  dividends ;  and  the  prac- 
tice in  England  is  for  the  creditor  to  apply  to  the  Court  of 
Chancery  for  assistance  in  obtaining  his  dividend.  (1  Aik 
90.)  The  only  instance,  perhaps,  in  which  a  suit  at  law  has 
been  sustained,  even  against  the  assignees  of  a  bankrupt,  is 
where  the  creditor's  debt  has  been  proved,  and  a  dividend  de- 
clared by  the  commissioners,  and  a  refusal  on  the  part  of  the 
assignees  to  pay  it.  In  that  case  the  dividend  had  been  con- 
sidered as  so  much  money  in  the  hands  of  the  assignees  for 
the  use  of  the  creditor,  and  an  action  at  law  was  sustained  for 
it.  (Brown  v.  Butler^  I^<^*  407.)  But  the  present  is  an  ac- 
tion against  the  trustees  before  the  demand  has  been  adjusted, 
and  without  proof  of  any  dividend  having  been  declared.  I 
am  induced  to  think  that  the  plaintiff  has  mistaken  his  reme- 
dy, and  that  he  ought  to  have  applied  by  petition  to  the  equi- 
table powers  of  this  court,  to  coerce  the  defendant  into  an  ad- 
justment of  his  demand,  and  to  account.  The  special  provis- 
ions in  the  statute  are  inconsistent  with  a  right  to  sustain  the 
present  action,  and  it  would  derange  the  whole  order  and 
system  of  those  provisions.  Demands  not  yet  due  are  prov- 
able and  payable,  upon  a  rebate  of  interest ;  and  debts  not 
proved  at  the  two  meetings  appointed  by  the  trustees  for  that 
purpose,  are  barred  from  the  benefit  of  a  dividend.  Other 
difiiculties  may  be  suggested  which  would  embarrass  a  general 
right  in  the  creditor  to  proceed  against  the  trustees,  by  the 
common  law  process,  all  of  which  may  be  avoided  by  confin 
ing  the  creditor  to  the  remedy  prescribed  by  the  act 

But  the  next  question  is,  whether  we  ought  not  now  to  pro- 
ceed to  give  our  advice  and  direction,  upon  the  case  as  before 
us.     We  have  the  merits  of  the  plaintiff's  claim,  and  we  have 

(a)  Since  reported.    tJchu.Ca$  107 
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a  verdict  ascertaining  the  matters  of  fact;  and  the  ^defendants  pjew-york, 
have,  at  this  very  term,  applied  to  us,  by  petition,  for  direction     ^^^^  ^^^• 
in  respect  to  their  trust*     I  see  no  difficulty  in  taking  up  the 
case,  and  making  such  order  as  the  nature  of  it  shall  require. 

A  point  then  that  arises  is,  how  far  the  statute  of  limitations 
is  a  bar  to  the^^plaintiff's  demand.  The  defendants  have 
bought  proper  to  insist  upon  it,  and  I  see  no  reason  why  they 
may  not  avail  themselves  of  it,  equally  as  if  their  principal  was 
himself  the  defendant.  In  the  case  of  the  Assignees  of  Eng- 
land  V.  England,  (5  Bim-.  2628.  S.  C.  2  Black.  702.)  it  was 
admitted  that  the  bankrupt  might  object,  that  the  petitioning 
creditor's  debt  was  above  six  years  old,  though  after  the  com- 
mission granted,  a  third  person  could  not  raise  such  an  objec- 
tion to  defeat  the  commission.  The  trustees  succeed  to 
the  rights  of  their  principal,  and,  consequently,  to  his  means 
of  defence. 

The  demands  of  the  plaintiff  arising  on  the  second  voyage, 
are  clearly  not  affected  by  this  plea,  as  the  debtor  has  not  been 
within  this  state,  since  those  demands  accrued.  The  right 
of  action  for  demands  existing  prior  to  Avgusty  1796,  was 
placed  under  the  operation  of  the  statute  of  limitations,  as  the 
parties  were  then  within  this  state.  It  does  not  appear  when 
Randall  received  payment  from  the  French  government  of 
the  bills  of  exchange  drawn  upon  it  in  the  summer  of  1796, 
for  the  20  barrels  of  flour  belonging  to  the  plaintiff.  As  the 
plaintiff  and  Randall  were  then  together,  and  acting  together 
in  a  joint  concern,  it  may  be  presumed,  that  the  flour  was  sold 
and  the  bills  of  exchange  received  in  payment  by  Randall, 
with  the  knowledge  and  consent  of  the  plaintiff;  and  unless 
those  bills  were  paid  before  the  August  following,  there 
is  no  color  for  the  plea  on  any  ground,  because  at  that  time 
no  money  had  been  received  to  the  use  of  the  plaintiff.  This 
money  may,  or  may  not,  have  been  received ;  and  I  think  it 
was  incumbent  on  the  trustees  to  have  shown,  affirmatively, 
that  the  money  was  received  before  that  time,  and  in  the 
hands  of  their  principal.  They  set  up  the  statute,  and  they 
must  show  that  it  appUes.  The  plaintiff  calls  upon  them  to 
account  for  the  proceeds  of  these  20  barrels  of  flour ;  and  to 
protect  themselves,  under  *the  statute,  they  must  show  that 
Randall  had  the  money  in  August,  1796,  when  he  was  last  at 
NeW'TorJc.  They  have  not  done  this,  and  the  facts  in  the 
case  are  not  such  as  to  require  us  to  presume  that  the  money 
had  been  received,  as  early  as  at  that  period. 

The  services  of  the  plaintiff  upon  the  first  voyage  stand 

Xn  a  different  ground.  They  had  been  rendered  before 
just,  1796,  and  for  any  thing  that  appears  to  the  contrary, 
the  plaintiff  was  then  entitled  to  payment  for  them.  The  gen- 
eral rule  is,  that  when  the  statute  of  limitations  once  begins  to 
run,  it  continues  to  run,  notwithstanding  an^  subsequent  dis- 
ability. The  exhibition  of  the  plaintifTs  claim  to  the  trustees 
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NEW-YORK,  in  DecenAei ,  1802,  may  be  considered  as  equivalent  to  the 
J^^l^^S^  commencement  of  a  suit,  and  so  it  ought  to  be,  since  an  action 
at  law  will  not  lie  against  the  trustees.  The  six  years  had, 
however,  expired  in  August^  1802,  unless  something  had  pre- 
viously occurred  to  arrest  the  progress  of  the  statute,  and  I 
know  of  nothing  that  could  do  it  The  plalntifT  was  not  pre* 
vented  by  any  cUsability,  from  suing  Ranaall,  in  August ^  1796 ; 
and  the  statute  consequently,  then  ooounenced  to  run,  and  the 
absence  of  the  debtor,  afterwards,  would  not  impede  it    The 

Slaintiff  was  always  at  liberty  to  sue  out  process  against  the 
ebtor,  and  continue  it  down  on  the  roll.  According  to  the 
established  exposition  of  the  statute  of  limitations,  I  am  of 
opinion  that  the  demand  of  the  plaintiff,  as  to  his  services  for 
the  first  voyage,  was  barred  by  the  statute,  when  he  exhibited 
his  claim,  in  DecenAer,  1802. 

Another  question  in  the  case,  is  respecting  the  demand  for 


This  is  a  grave  question,  considering  the  circumstances  un- 
der which  it  is  presented.  Here  was  a  rescue  by  force,  not 
from  an  enemy,  but  from  a  friendly  power. 

RaridaUy  the  owner  of  the  vessel  and  cargo,  took  the  law 
into  his  own  hands,  and  violated  his  neutral  duty ;  for  he  was 
bound  to  have  submitted  to  a  judicial  inquiry,  (a)  He  would 
have  been  entitled  to  costs  and  damages,  if  the  seizure  and 
detention  had  been  unjust.  Whether  they  were  so  or  not,  I 
am  not  now  to  inquire.  In  judgment  of  law,  such  a  rescue 
[  *  177  ]  ♦was  not  beneficial,  but  injurious  to  the  property,  as  it  exposed 
it  to  condemnation  from  the  very  act  of  rescue.  The  gen- 
eral rule  of  maritime  law  is,  that  salvage  is  not  due  on  recap 
ture  of  neutral  property ;  and  the  rule  is  founded  on  the  sup- 
position that  no  service  is  rendered,  and  on  the  presumption 
that  a  neutral  carried  in  by  a  belligerent  for  examination,  being 
in  no  danger,  receives  no  benefit  from  recapture.  ^1  Cranch, 
36.  Talbot  V.  Seeman.)  This  rule  was  relaxed  by  tne  British 
Court  of  Admiralty  during  the  last  war,  in  respect  to  neutrals 
captured  by  French  vessels,  on  the  ground,  that  a  signal  bene- 
fit was  conferred  on  the  neutral,  by  rescuing  him  from  the 
irregular  and  rapacious  decrees  of  the  French  tribunab.  (A) 
In  the  present  war,  however,  the  exception  seems  to  be  aban- 
doned, and  the  general  rule  of  the  law  of  nations  acquiesced 
in  and  enforced.  {Ute  Carhtta,  5  Rjb.  51.)  Whatever 
reason  there  might  have  been  for  the  exception,  in  the  instance 
referred  to,  there  existed  no  sufficient  reason  in  the  autumn 
of  1796,  in  respect  to  a  British  capture,  to  withhold  the  appli- 
cation of  the  general  rule.  If,  therefore,  RandalPs  vessel  and 
cargo  had  been  lawfully  recaptured  from  the  British,  he  would 

(a)  5  Rob.  Adm.  Rep.  232. 

(^)  See  4  Rob.  Adm.  157, 158.  6  Rob.  Adm.  Reo.  106, 109.  See  also  the  case  of 
the  Sanfomf  6  Rob.  Adm.  Rep.  410.  salvage  allowed  on  a  vessel  recantured.  on  the  pre- 
flomption  of  a  coodemnatioii  in  France,  onder  the  Berlin  decree  or  the  zlst  Aovem 
Aer,  1806. 
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nave  been  entitled  to  restitution  without  payment  of  salvage ;  NEW-york. 
but  being  unlawful  and  tortious,  there  is  not,  under  any  cir-  ^•^'  ^®^- 
cumstances,  a  just  ground  or  claim  for  salvage.  The  illegality 
of  the  rescue  will  not  be  questioned,  for  that  would  be  to  deny 
the  right  of  visitation  and  search,  and  to  Justify  resistance  to 
it ;  it  would  be  to  deny  the  right  of  carrying  into  port  for  in- 
quiry and  examination,  and  to  justify  resistance  to  that  act 
iJso.  Right  and  duty  are  reciprocal,  in  this  case.  The  right 
to  search  and  the  right  to  carry  in,  necessarily  imply  the  cor- 
respondent duty  to  submit,  (a)  If  Randall  was  justifiable  in 
his  rescue,  then  it  would  have  been  lawful  for  any  other  Ameri- 
can vessel  that  should  have  met  him,  to  have  rendered  him  as- 
sistance ;  a  proposition  leading  directly  to  public  hostilities,  and 
too  untenable  to  admit  of  a  serious  consideration.  If  the  rea^ 
cue  was  unlawful,  no  claim  for  salvage  can  be  deduced  from  it ; 
and  for  this  we  have  the  authority  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Talbot  v.  Seeman.  (I  Cranchy 
28.)  •**  To  support  the  claim  for  salvage,"  says  the  chief  jus-  [  *  178  J 
tice,  in  ffiving  the  opinion  of  the  court,  *^  the  taking  must  be 
lawful ;  for  no  claim  can  be  maintained  in  a  court  of  justice, 
founded  on  an  act  in  itself  tortious.  On  a  recapture,  made 
by  a  neutral  power,  no  claim  for  salvage  can  arise,  because  the 
act  of  retaking  is  a  hostile  act,  not  justified  by  the  situation  of 
the  nation  to  which  the  vessel  making  the  recapture  belongs, 
in  relation  to  that  fi^m  the  possession  of  which  such  recap- 
tured vessel  was  taken.  No  right  can  accrue  firom  an  act  in 
itself  unlawful," 

The  platntifT  was  a  particeps  cnmims  with  Randall,  in  the 
rescue,  and  the  law  will  not  raise  an  assumption  in  his  favor. 
There  is  nothing  in  RandalFs  letter  annexed  to  the  case,  that 
contains  any  recognition  of  his  services,  in  respect  to  the  res- 
cue ;  and  if  it  had  contained  any  promise  of  compensation  for 
that  service,  I  should  be  inclined  against  its  validity,  as  being 
founded  on  an  illegal  consideration. 

I  am,  accordingly,  of  opinion,  that  the  plaintifTs  claim  for 
salvage,  and  for  his  services,  as  master,  on  the  first  voyage, 
ought  not  to  be  allowed ;  and  that  his  claim  for  the  proceeds 
of  the  80  barrels  of  flour,  together  with  interest  on  the  same, 
from  the  receipt  of  the  money  by  Randall,  and  his  claim  for 
services  on  the  second  voyage,  but  without  interest  on  such 
claim,  as  the  same  was  an  unliquidated  demand,  ought  to  be 
admitted.  Each  party  ought  to  bear  hi«  own  costs  arising  on 
the  suit,  as  it  was  a  case  of  mutual  mistake ;  by  the  plaintifr  in 
commencing  the  suit,  and  by  the  defendants  in  suffering  it  to 
proceed  under  a  plea  to  the  merits. 

Having  thus  settled  the  questions  between  the  parties,  if  any 
difficulty  should  arise  as  to  the  liquidation  and  payment  of  the 

(a)Bee PeUrt^s  Adm. Decis. 399. noU.  Bdcmct  v.  Jchmtm,  %  Park, 498.  6th ed. ; bat 
Me  GarrdU  v.  Kensmgkmy  8  Term  Rep,  290.  HattK  on  ^.  ^  ed.  496--448.  S 
AxunPt  MarUimt  Law,  part  1  c.  5. 
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NKW-YORK,  smn  due  to  the  pla'ntiff,  further  application  must  be  maie  to 

May,  1806.      ^^  ^^^^^ 


Thompsoi?,  J.,  aod  Spencer,  J.,  concurred* 

LiTiNGSTONy  J.    I  concur  in  the  opinion  just  dehvered,  ex« 
cept  so  far  as  it  relates  to  salvage. 

The  owner  being  on  board,  and  the  recapture  effected  with 
his  concurrence  and  at  his  request,  should  preclude  all  inquiry 
[  *  179]  as  to  its  legality,  or  whether  any  benefit  were  conferred  *on 
Randall  by  it.  But  it  is  supposed  that  the  master's  duty  being 
to  submit  to  be  carried  in,  he  was  guilty  of  a  tortious  act  in 
taking  the  vessel  and  cargo  out  of  the  hands  of  the  captors. 
The  case  of  Talbot  and  Seetnan^  in  the  Supreme  Court  of  the 
United  States,  has  been  cited  as  in  point  against  the  present  i 

demand ;  but,  with  me,  this  decision  is  a  strong  and  conclusive  | 

authority  the  other  way.  Though  Hamburgh  and  l^ance  were 
at  peace,  and  though  the  Amelia  was  recaptured,  without  any 
request  of  its  owners.  Captain  Talbot  was  allowed  salvage,  be- 
cause of  the  danger  the  neutral  vessel  run  of  an  unjust  con- 
demnation. Will  any  one  undertake  to  say  that  the  Rofnp 
was  in  no  danger  f  Or  have  we  already  forgotten  the  many 
violent  condemnations  of  neutrals,  which  took  place  in  the 
British,  as  well  as  the  French,  West  Indies,  during  the  last  war 
between  England  and  France ;  the  consequent  high  premiums 
for  insurance  of  neutral  property ;  the  reiterated  complaints 
of  our  merchants,  and  the  remonstrances  of  our  govern- 
ment ? 

Were  a  belligerent,  in  his  conduct  towards  a  neutral,  always 
to  respect  the  law  of  nations,  there  would  be  no  great  danger 
firom  his  being  carried  into  port ;  but  when  neutral  property  if 
subject  to  confiscation,  on  the  most  frivolous  pretences,  ani 
while  admiralty  courts  are  governed  by  the  most  arbitrary  in 
structions,  or  arrets  of  their  sovereign,  it  is*a  compUment  which 
I  am  not  willing,  under  such  circumstances,  to  pay  to  any  na- 
tion, to  say  that  a  liberation,  with  costs  and  damages,  would 
certainly  have  taken  place  on  the  same  ground.  Sir  WiUiam 
Scott  allows  salvage  on  the  recapture  of  neutral  property  from 
the  French ;  and  the  asperity  with  which  the  learned  judge 
remarks  on  the  unjust  decrees  of  the  governing  powers  of 
France,  and  the  rapacious  conduct  of  its  maritime  tribunals, 
might,  without  any  violent  outrage  on  truth,  have  been  applied 
to  the  vice-admiralties  of  his  own  country,  and  to  some  of  the 
orders  under  which- he  himself  has  sometimes  been  compelled 
to  act. 

But  it  is  enough  for  me  ihat  Randall,  who  Mras  the  best 
judge,  thought  there  was  danger.  If  the  master  of  the  ifam- 
ourgher  had  requested  Captain  Talbot  to  retake  him,  I  do  not 
*  180  ]  believe  the  Supreme  Court  *would  have  had  heard  an  argu- 
ment on  the  subject ;  nor  were  RandalTs  fears  imaginary,  for 
we  afterwards  find  this  very  vessel  again  in  the  hands  of  the 
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British,  and  himself  complaining  very  bitterly,  in  a  letter  to  a  NEW-yorK; 
Triend,  of  great  delays,  and  the  little  prospect  he  had  of  being  ^*^'  ^®^- 
acquitted.  "  At  present,"  says  he,  "  I  have  no  sanguine  hopes 
of  a  decree  in  our  favor,  notwithstanding  a  new  judge  is  ap- 
pointed ;  the  former  one  sought  every  excuse  for  a  condemna- 
tion, and  was  supposed  to  be  under  the  influence  of  the  agent 
of  the  navy."  He  concludes  his  letter  with  observing,  that  he 
thinks  "  Peck  entitled  to  his  most  generous  consideration ;" 
yet  we  do  not  hesitate  to  say,  as  if  we  were  better  acquainted 
with  his  concerns,  that  Peck  has  rendered  him  no  service  at 
all,  but  that  he  deserves  to  be  punished  as  a  wrong  doer,  in 
rescuing  a  vessel  which,  if  the  truth  were  known,  ought  per- 
haps never  to  have  been  taken  out  of  its  course.  I  must  con- 
fess, I  feel  no  inclination  to  discourage  these  enterprises  on 
the  part  of  our  mariners,  which  are  generally  considered  as 
meritorious,  and  are  often  rewarded  by  underwriters.  "When 
the  lawless  and  irregular  practices"  of  belligerents  towards 
neutrals,  which  Sir  nilliam  Scott  speaks  of,  shall  cease,  it  will 
be  time  enough  to  deny  salvage  for  the  liberation  of  neutral 
property.  Upon  the  whole,  I  have  no  doubt,  that,  whatever 
might  have  been  the  case,  if  the  recapture  had  been  made  in 
RandalVs  absence,  we  ought  not  now  to  permit  him  to  Eay  that 
he  has  not  been  benefited  by  it.  It  was  enough  he  thought 
there  was  danger,  and  that  the  captain  might  have  been  injured 
by  the  attempt.  The  right  to  salvage  became  perfect  in  my 
opinion,  on  the  safe  arrival  of  the  Romp  at  Aux  Cayes,  though 
she  WB3  afterwards  captured  in  attemptmg  to  go  to  another  port. 

Tompkins^  J.  I  concur  in  the  opinion  delivered  by  the 
chief  justice,  excepting  as  to  the  costs.  As  the  plaintiff  has 
resorted  to  an  action,  which  cannot  be  maintained  upon  legal 
principles,  it  appears  to  me,  that  payment  of  costs,  by  him,  is 
a  natural  consequence ;  otherwise,  I  am  at  a  loss  to  know  by 
what  form  of  judgment  upon  the  record,  the  defendants  can 
avail  themselves  of  our  decision.  The  plea  of  *the  general  [*  Igl  J 
issue  ought  not  to  prejudice  them  here,  because  they  might 
have  intended  to  avail  themselves  of  the  insufficiency  of  the 
declaration,  by  motion  in  arrest  of  judgment,  or  upon  writ  of 
error.  I  am  not  disposed  to  subject  the  trustees  to  personal 
responsibility  for  costs,  where  a  creditor  has  thought  proper  to 
harass  them  with  a  suit  which  cannot  be  maintamed ;  on  the 
other  hand,  to  award  costs,  payable  but  of  the  estate  of  the 
absent  debtor,  is  an  infringement  of  the  rights  of  third  persoQS. 
The  dividends  of  other  creditors,  who  may  have  proved  their 
debts  in  the  manner  prescribed  by  the  statute,  will  be  dimin- 
ished by  paying  to  this  plaintiff  out  of  the  fund,  a  bill  of  costs, 
accrued  in  consequence  of  his  misconception  of  his  remedy. 
I  am,  therefore,  of  opinion,  that  the  defendants  ought  to 
recover  costs  against  the  plaintiff. 

Judgment  for  the  plaintiff,  ut  supra. 
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NEW-YO.IK, 
May,  1806. 

^w?t"uF*l?^  SoYDAM  and  Wyckoff  against  The  Marine  Insuranck 
aue-L-co.  Company- 

losunnce  on  THIS  was  an  actiOD  on  a  policy  of  insurance,  on  the  cargo 
y^J^^  aud  ^^  ^^^  sloop  MoMon'i  Daughter^  at  and  from  Nevf^YarJc  to  a  pari 
from  kew  York  oT  poTts  »n  the  island  of  Vuba^  and  from  thrice  back  to  Acti^ 
^ru  ^  tb^  Y^^^'  'I'he  policy  was  underwritten  on  the  7th  January^ 
isiaDdof  Cuba,  1802,  for  the  sum  of  12,0Q0  dollars,  at  a  premium  of  5  per 
to^  A^^^HK  cent.y  and  expressed  to  be  on  goods  out,  and  on  merchandise  or 
Tbepoiicycon-  specie,  or  both,  home.  It  contained  also,  the  usual  printed 
dwse  ^^^  clause,  <'  to  be  free  from  any  loss  which  may  arise  in  conse- 
free  from  any  quenco  of  a  seizure  or  detention  for,  or  on  account  o(y  illicit  or 
c^onsequen^  ^  prohibited  trade."  The  loss  was  stated  specially  in  the  dec- 
[  *  182  ]  laration :  '*  That  the  ^vessel  arrived  at  the  Moro  Castle^  in  the 
micu  iTa6e,6cc.  island  of  Cuba^  on  the  1st  February^  1802,  where  she  was  ne- 
JedliSL^l  cessarily  detained  until  the  24th  day  of  the  same  month,  and 
ie  Cuba]  ber  the  Said  sloop  was,  by  certain  persons  exercising  authority 
lion  **  brn^lUM  there,  and  unknown  to  the  plaintiffs,  prevented  from  prosecut- 
noi  'allowed  to  ing  her  voyage  to  Si.  Jago  de  Cttba^  for  which  she  was  des- 
afieV^S/ao  ^^^^^  5  that  she  aaerwards  departed  from  the  Moro  for  St. 
days,  sailed  for  Juou  Los  RemedioSy  auothcr  port  in  the  same  island,  and  while 
Sil^'^^biand'*  in  prooeediug  for  that  port,  was  by  violent  storms,  gales  of  wind, 
iryAig  to  which  &c.,  forced  and  driven  into  Port  RepMicaUy  in  the  island  of 
i'\lcn^^y^^  Hispaniolay  where  the  said  vessel  was,  by  certain  persons  un- 
ihi!  drove  bcr  known  to  the  plaintiffs,  and  exercising  authority  at  that  place, 
*/!  .':,mLf '^Md  prevented  from  further  prosecuting  her  voyage  to  the  said  port 
tor  Tear  of  the  of  St.  Juun  Los  RemedioSy  or  any  other  port  in  the  island  of 
f.i'^wOTi^'l^o'  Ci/icf,  and  the  goods  there,  by  the  said  persons,  were  forcibly 
J'.t  Repubii-  unladen  and  taken  out  of  the  possession  of  the  plaintiffs,  and 
m  7^0, ^'irtere  against  their  will  and  consent;  by  which  means,  and  by  other 
t:!e  %argo  was  Unavoidable  accidents  and  misfortunes,  that  happened  to  the 
oui?^Md  *^M  said  vessel  and  the  said  goods,  and  by  perils  insured  against, 
aj  a  great  loss,  in  and  by  the  said  policy,  the  goods  became  and  were  totally 
2i'vicTt!  lost  to  the  plainUffs." 

Circumstance,  The  cause  was  tried  before  Mr.  Justice  TompJcinSy  at  the 
a'.audonS'^'J^  Ncw-YorJc  SitHngSy  on  the  19th  day  of  December  y  1804.  The 
a  total  loss,  and  following  are  the  material  facts  which  appeared  in  evidence  on 
a'siiJled  M  i  the  trial.  The  Mason's  Daughter  sailed  from  New-YorJc  on 
cause,  that  the  the  12th  January y  1802.  The  master,  who  was  the  consignee, 
rebsll'MwS?  ^^  ordered  by  the  plaintiffs  to  proceed  first  to  St.  Jago  dt 
aist.Jago.and  Cuha^  and  there  dispose  of  such  part  of  the  cargo  as  could  be 
wa!  thereby^  s^ld  to  advantage,  otherwise  to  proceed  to  the  north  side  of 
feied.  It  was  the  island,  to  the  port  of  St.  Juan  Los  RemeJioSy  and  there 
d^iii^  o*'entry  scU  the  residue,  or,  in  case  it  could  not  be  sold  there,  to  go  to 
at  st.jagoyvas  Matanzas,  on  the  same  side  of  the  island.  The  master  was 
tTe  poUcy^bui  fumishcd  by  the  plaintiffs,  with  9l  passport  from  the  president 
as  to  the  effect  and  iutendaut  at  Havcainay  certified  by  the  Spanish  consul  at 
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NetP-TorJcj  the  Ulh  January,  1802,  and  who  testified  on  the  new  YORK, 
trial,  that  this  was  the  first  he  had  granted  out  of  four,  among  ,^^j^^;J^^ 
those  that  had  been  furnished  to  hinoi  by  the  governor  of  Cuba,  sutdam  and 
On  his  arrival  *at  the  Mora  Castle^  the  master  applied  to  the     Wtckoff 
chief  officer  of  the  customs,  who,  after  inspecting  his  papers  mar.  lis.  Co. 
and  passport,  directed  him  to  apply  to  the  governor,  wno,  on       [*183] 
examining  the  pape,rs,  gave  his  opinion  that  the  vessel  might  ^f  ^  ^^^^^  ^ 
be  permitted  to  enter.     He  returned  with  the  papers  to  the  ««wie,   \f   tj« 
officer  of  the  customs,  who  referred  him  to  another  superior  JaS*^  "nd^ 
officer,  who,  after  examining  the  passport,  said  it  was  not  suffi-  ^re,^Jritatw^, 
cient  to  authorize  an  entry,  on  account  of  its  date ;  and  that  ibamiooment,*^ 
he  had  positifve  orders  not  to  permit  any  American  vessel  to  the  insured  must 
enter,  under  similar  circumstances.     As  the  governor  and  the  ^Si,    u^ 
other  officer  were  of  diflerent  opinions,  the  master,  by  advice  a»>pn  ^  m- 
of  a  merchant  there,  was  induced  to  wait  about  twenty  days,  ^  iTboimd^' 
in  hopes  of  being  allowed  to  enter.     Being  disappointed,  he  «t,  and  cannot 
set  sail  with  a  view  to  go  to  iS^.  Juan  Los  Remedios,  but  meet-  {[^   su^^em 
ing  with  adverse  winds,  he  was  forced  into  the  BUe  of  Leo-  eveni,wiUiouta 
gane ;  and  being  afraid  to  anchor  in  the  Bite^  on  account  of  ^i.  * 
the  Brigand  boats  which  infested  that  place,  he  thought  it 
prudent,  with  the  advice  of  the  crew,  to  go  into  Port  Repub- 
fican,  until  the  wind  should  bo  favorable  for  proceeding  to  St. 
Juan  Los  Remedios ;  but  he  was  not  allowed  to  depart  from 
Port  Republican,  and  was  compelled,  by  the  authority  of  the 
place,  to  land  his  whole  cargo,  and  sell  it  at  the  price  that 
was  ofiered,  and  at  a  great  loss.     It  was  proved,  that  several 
American  vessels  had  been  permitted  to  enter  at  Matanzas 
with  similar  passports ;  and  that  another  American  vessel  bad 
been  allowed  to  enter  at  the  Havanna,  in  February,  1802, 
without  any  passport  or  other  paper  firom  the  Spanish  consul. 

On  the  3d  April,  1802,  the  plaintiff  addressed  a  letter  of 
abandonment  to  the  president  of  The  Marine  Insurance  Com" 
pany,  informing  him,  that  they  had  received  ^<  advice  fi'om  the 
master  of  the  Mason^s  Daughter,  dated  at  Port  Republican, 
the  17th  March;  that  presuming  he  was  not  permitted  to  enter 
at  Su  Jago  de  Cuba,  the  place  of  destination,  they  considered 
the  object  of  the  voyage  defeated,  and  therefore  they  aban- 
doned,'  Slc. 

It  was  agreed  by  the  counsel  for  the  parties,  before  the  trial, 
that  the  jury  were  not  to  be  troubled  with  calculations,  *and      [  *  184  ' 
that  in  case  the  plaintifis  recovered,  the  parties  would  adjust 
the  accounts  between  them. 

It  appeared  to  be  the  practice  of  the  defendants,  in  cases  of 
claims  for  losses,  to  deliver  the  papers  to  a  Mr.  Ferrers,  their 
agent,  to  calculate  and  adjust  the  amount;  and  a  paper,  signed 
by  him,  was  produced  in  evidence,  on  which  an  account  of 
the  loss  and  the  amount  was  stated. 

The  judge  char/zed  the  jury,  that  if  they  thought  the  stay 
at  St.  Jago  de  Ctwa  reasonable  and  proper,  and  that  the  ves- 
sel was  actually  forced  by  adverse  winds  into  Port  Republican^ 
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NEW- YORK,  and  that  the  going  there  was  bona  fide,  for  greater  safetj,  these 

*Jji;Jf2^  circumstances  would  form  no  objection  to  the  plaintiffs  right 

SvTDAM  and    to  recover ;  and  that  if  they  believed  that  the  cargo  was  taken 

Wtckoff     out,  and  ordered  to  be  sold  by  the  public  authority  at  Port 

%1ar.  Ins.  Co   Republican^  the  plaintiffs  would  be  entitled  to  recover  for  a 

total  loss.     But  that  they  might  find  either  for  a  total  or  a 

partial  loss,  as  they  deemed  right,  or  they  might  find  a  general 

verdict ;  and,  in  either  case,  the  amount  would  be  adjusted  by 

the  parties,  according  to  their  agreement  for  the  purpose. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  14,310  dollars, 
subject  to  deductions,  by  the  agreement  of  the  parties. 

On  the  motion  to  set  aside  the  verdict,  the  following  points 
were  insisted  on  by  the  defendants'  counsel ;  1.  That  the  plain- 
tiffs could  not  recover  for  any  other  cause  than  the  supposed 
loss,  by  reason  of  the  vessel's  having  been  refused  an  entry  at 
St.  Jago  de  Cuba ;  2.  That,  from  the  evidence,  the  plaintiffs 
•were  not  entitled  to  recover  even  on  that  ground ;  3.  That  no 
judgment  could  be  rendered  on  the  verdict  as  found. 

Bensan,  for  the  defendants.  Two  events  are  stated  in  the 
declaration  as  the  ground  of  the  plaintiffs'  claim  to  recover  for 
a  loss  within  the  policy ;  1.  The  refusal  to  permit  the  vessel  to 
enter  at  St.  Jago  de  Ctiba ;  2.  The  forcible  restraint  at  Port 
Republican,  The  first  event  is  not  within  any  of  the  perils 
described  in  the  policy;  and  to  entitle  the  plaintiffs  to  an  in- 
demnity on  that  ground,  there  should  have  been  a  special  pro- 
vision in  the  policy  to  that  effect.  The  prohibition  against 
i  *  185  ]  entering  at  *SI^.  Jc^o  may  be  the  misfortune  *of  the  assured,  but 
it  is  not  a  peril  for  which  the  assurers  are  liable.  The  vessel 
was  turned  away,  because  her  passport  was  not  regular,  or  for 
some  objection  to  the  date ;  but  it  is  the  duty  of  the  assured 
to  be  provided  with  all  regular  papers,  adequate  for  the  prose- 
cution of  the  voyage.  If  the  voyage  has  been  lost  for  this 
cause,  the  failure  must  be  imputed  to  the  plaintiffs.  After  the 
refusal  of  a  permission  to  enter,  the  master  staid  three  weeks, 
waiting  for  a  change  of  opinion  in  his  favor.  Admitting  that 
he  acted  with  good  intention,  this  useless  delay,  in  law,  amounts 
iManhaU,  !70.  to  a  deviation,!  and  the  insurers  are  not  answerable  for  its  con- 
*^'  sequences.     He  ought  to  have  left  the  Moro  immediately  aftei 

the  refusal  to  enter,  and  not  have  waited  with  illusive  hopes, 
suggested  by  his  own  wishes,  and  not  founded  on  any  rational 
calculation. 

The  vessel,  with  the  papers  she  had  on  board,  could  not 
have  been  legally  admitted  into  a  Spanish  port,  and  must, 
therefore,  be  considered  as  inadmissible  into  any  port  in  the 
island.  The  royal  instructions  or  orders  are,  in  this  respect, 
the  law.  The  master,  however,  sailed  with  a  view  to  go  to 
St.  Juan  Los  Remedios,  and  firom  thence  to  Matanzas,  to  seek 
an  entry.  This,  according  to  the  policy,  he  had  no  right  to 
do.  The  insurance  is  from  port  to  port,  to  a  market  nrhich  is 
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different  from  going  to  find  an  entry  with  a  bad  passport.    The  new-YORK, 
cause  of  the  abandonment  is  the  refusal  to  allow  the  vessel  to  ^^^Jjif^^S^ 
enter  at  St.  Jago  de  Cuba.     The  insured  are  not  bound  by  an    sutdam  and 
abandonment,  unless  it  be  accepted,  and  they  may  revoke  it.     Wyckoff 
If  accepted,  the  property  is  transferred.    When  nothing  is  said  Mar.  Iks.  Co 
on  the  part  of  the  insurer,  the  question  at  whose  risk  the  prop- 
erty is  afterwards  to  remain,  must  be  determined  by  deciding 
on  the  right  to  abandon  at  the  time.     Here,  the  event  having 
happened,  and  the  insured  having  abandoned,  he  must  abide 
by  his  own  act ;  and  if  it  be  decided  that  he  had  no  right,  the 
property  must  be  considered  as  remaining  at  his  own  risk. 

The  declaration,  in  this  case^  is  for  a  total  loss^  and  yet  the 
proof  shows  only  a  partial  loss,  the  extent  or  amount  of  which 
does  not  appear.  If  the  court  should  be  of  opinion  *that  the  [  *  186  | 
plaintiffs  are  entitled  to  recover  for  a  partial  loss  only,  there 
must  be  a  new  trial  to  ascertain  its  amount.  The  verdict  is 
informal,  and  a  mere  nullity.  It  cannot  be  corrected  here. 
The  cause  ought  to  be  sent  back  to  another  jury,  when  the 
defendant  may  have  an  opportunity  of  demurring  to  the  evi- 
dence. The  agreement  of  the  counsel  meant  no  more  then 
that  if  the  plaintiff  recovered  for  a  total  loss  on  the  abandon- 
ment, the  parties  would  adjust  the  amount  between  them 
This  is  not  a  verdict  taken  by  consent. 

Radcliff  and  Riggs,  for  the  plaintiffs.  This  is  an  insurance 
out  and  home,  and  to  one  or  more  ports  in  the  island  of  Cuba. 
The  privilege  of  going  from  one  port  to  another  is  not  strictly 
confined  to  the  purpose  of  trading.  The  trade  with  the  Span- 
ish colonies,  though  generally  illicit,  is  frequently  permitted. 
Sometimes  it  is  open  at  one  place,  and  shut  at  another.  Entries 
by  other  vessels  were,  in  fact,  made  in  the  same  month.  It  is 
important,  therefore,  on  such  a  voyage,  that  the  insured  should 
have  the  right  of  going  to  various  ports,  and  it  ,is  immaterial 
whether  the  policy  express  that  he  may  do  so,  for  the  purpose 
of  seeking  an  entry.  He  is  justified,  under  the  general  per- 
mission, to  go  from  port  to  port,  in  the  hope  of  being  allowed 
to  enter.  The  nature  and  course  of  trade  with  the  colonies  of 
Spain,  is  well  known,  both  to  the  insurers  and  insured.  If  the 
court  take  notice  of  the  laws  of  a  foreign  country,  they  will 
also  take  notice  of  the  restrictions,  suspensions  or  exceptions 
which  may,  from  time  to  time,  exist.  If  the  insurers  will  know- 
ingly insure  a  trade  to  the  Spanish  colonies,  they  must  be  con- 
sidered as  insuring  all  legal  and  proper  attempts  to  enter  for 
that  purpose,  though  they  are  not  answerable  for  any  illicit  or 
improper  conduct.  The  denial  of  entry  at  St.  Jago  de  Cuba 
is  not  the  sole  ground  on  which  the  plaintiffs  claim  a  total  los?, 
but  so  far  only  as  it  is  connected  with  all  the  consequences  of 
that  refusal.  But  even  that  fact  alone  would  be  sufficient;  for 
as  the  master  was  thereby  compelled  to  seek  another  port,  it 
may  be  considered  as  the  real  cause  of  the  loss  which  hap- 
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NEW-i  OiiiK,  pened.    There  can  be  no  obiection  as  to  the  Tessera  papers.   It 
M^1806.     |g  •enough  that  she  had  all  the  documents  required  by  the 
SvTDAMud^  laws  of  the  United  StateSy  for  an  American  vessel    The  Span^ 
Wtckoff     ig^  passport  was  an  unnecessary,  harmless  paper ;  and  whether 
Mak.  i«8.  Co.  valid  or  not  for  the  purpose  for  which  it  was  granted,  is  per- 
fectly immaterial.    The  ^^ituA  consul  thought  it  useful  and 
f  ♦  187  ]      efiectual. 

An  unreasonable  delay,  it  is  true,  will  amount  to  a  deria- 
tion ;  but  it  is  a  question  for  a  jury  to  decide,  whether  the 
master's  conduct  be  proper,  bona  fidt^  and  reasonable.  They 
have  found  it  to  be  so  in  the  present  case,  and  their  decision  is 
conclusive  as  to  that  fact  It  is  not  denied,  that,  after  an  aban- 
donment, the  recovery  mu^  depend  on  the  right  to  abandon, 
as  determined  by  the  court.  The  insured  is  not  bound  to  re- 
voke his  abandonment,  but  may  recover  according  to  his  proo6« 
A  total  loss  is  to  be  understood,  either  in  its  natural  or  legal 
sense.  This  may  be  considered  as  a  technical  total  loss,  by 
the  refusal  of  the  permission  to  enter  at  Si,  JagOy  and  as  con- 
tinuing, so  as  to  support  the  abandoimient ;  or  as  an  actual  loss 
of  the  goods  insured,  as  the  plaintifis  were  divested  of  their 
property  by  a  superior  power.  For,  though  the  goods  were 
sold,  afterwards,  it  was  against  the  will  of  U)e  master,  who  had 
no  dominion  or  control  over  them.  The  abandonment  was 
made  on  the  letter  of  the  17th  of  Marchy  written  at  Port  jRe- 
puhlicany  and  not  upon  any  previous  information  from  St.  Jago. 
The  ri^ht  to  abandon  for  the  event  which  happened  at  Port 
Republican,  being  unquestionable,  if  the  plaintiffs  have  in  their 
letter  assigned  another  and  insufficient  cause,  it  will  not  affect 
their  right,  as  long  as  there  was  a  valid  cause  existing.  The 
conduct  of  the  master,  in  going  to  Port  Republican,  appears  to 
have  been  bona  fide,  the  residt  of  necessity,  and  for  his  self^ 
preservation. 

[Thompson,  J.  Does  it  appear  that  this  letter  was  written 
by  the  master,  before  or  after  the  seizure  of  the  goods  ? 

Radcliff.  It  must  have  been  after  the  seizure,  for  it  was 
dated  near  a  fortnight  after  his  arrival.] 

Here,  then,  is  not  a  mere  technical  total  loss,  but  an  actual 

total  loss  of  the  property,  which  was  taken  by  force  from  the 

[  *  188  ]      ^possession  of  the  plaintiffs,  and  has  never  been  returned  to 

them :  so  that  the  loss  has  continued  total  to  the  present  day. 

ffCaMUf«,«*8.  It  has  been  repeatedly  decided,f  that  an  abandonment  is  not 

'tor,      *^'  ^   essential,  if  the  loss  be  actually  total,  and  continues  so  to  the 

bringing  of  the  action,  or  to  the  time  of  trial. 

Why  did  the  defendants  refer  the  case  to  their  .agent,  Mr« 
Ferrers,  to  calculate  the  amount  of  the  loss,  if  they  did  not 
mean  to  pay  ?  The  account  exhibited  by  him  clearly  shows, 
that  his  calculation  was  made  on  the  basis  of  a  total  loss.  The 
charge  of  the  judge  ascertains  what  was  understood  to  be  the 
agreement,  bf  the  parties.  And  the  verdict  of  the  jury  was 
clearly  for  a  total  loss.  But  if  there  is  any  doubt  or  uncertunty 
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the  court  ought,  under  this  agreement,  to  correct  the  verdict,  new-yorji 
and  not  grant  a  new  trial.  sJ^^C^^ 

SvTDAH  an 

Hoffman,  in  reply.  Though  Mr.  Ferrers  be  the  agent  of  the  Wtckoff 
defendants,  to  state  the  amount  of  losses  in  cases  referred  to  mar.  Ins.  Co 
him,  yet  his  reports  are  not  conclusive  on  the  insurers.  If, 
however,  from  the  whole  case  before  them,  the  court  have 
sufficient  dcUa  on  which  to  give  judgment  for  a  partial  loss, 
the  verdict  ought  to  stand:  but  the  verdict  furnishes  no 
means  of  such  a  calculation.  The  rule  of  calculation  is  the 
invoice  price  of  the  goods,  compared  with  the  net  proceeds  at 
Port  RepibUcatiy  and  not  on  the  return  cargo.  It  does  not 
appear,  from  the  case,  at  what  time  the  sale  was  made.  If  the 
insured  mean  to  found  their  right  to  recover  on  the  abandon- 
ment, they  must  show  clearly,  that  on  the  3d  of  Aprils  1802, 
the  cargo  had  been  forcibly  taken  and  sold,  otherwise  no  right 
to  abandon,  even  on  that  event,  existed.  But  the  cause  of 
abandonment  assigned  is  not  the  forcible  sale  of  the  goods  by 
a  superior  power,  or  any  perils  of  the  sea,  but  merely  a  refusal 
of  entry  at  St.  Jago  de  Cuba.  In  every  view,  this  case  presents 
difficulties  not  easily  to  be  surmounted.  Two  questions  are 
to  be  considered ;  1.  Does  the  assurer  take  upon  himself  to 
assure  the  entry  of  the  vessel  into  a  port  ?  2.  Can  the  assured, 
after  assigning  one  cause  of  abandonment,  assume  another,  and 
recover  for  a  different  cause  ? 

*1.  The  most  analogous  case  is  where  the  port  of  destina-      [  *  189] 
lion  in  the  policy  is  blockaded  ;  but  it  has  never  yet  been  de- 
cided that  the  insured  is  entitled  to  abandon,  because  his 
vessel  has  been  turned  aWay  from  a  blockaded  port.f    If  the    t  But  see  the 
defendants  are  not  responsible  for  the  refusal  of  entry,  they  vrT^^ttSS 
are  not  answerable  for  any  of  the  consequences  of  that  refusal.  liuwaneeCom 
But  the  assured  undertake  for  the  legality  of  the  trade.    Why  P««y»  !«>•<»  ^ 
was  this  vessel  denied  an  entry  ?  Because  it  was  illegal.   Now, 
by  the  terms  of  the  policy,  the  defendants  are  not  responsible 
for  any  illicit  tmde. 

Again,  in  case  of  a  legal  trade,  an  unreasonable  delay  would 
amount  to  a  deviation.  In  the  present  case,  knowing  the  trade 
to  be  illegal,  the  master,  after  the  first  refusal,  ought  not  to 
have  waited  a  day,  with  the  view  to  gain  admittance.  It  is 
true,  the  policy  allows  him  to  go  from  port  to  port ;  but  this 
privilege  cannot  be  extended  to  a  permission  to  stay  at  a  par- 
ticular port,  upon  a  speculative  probability  of  gaining  admis- 
sion. Suppose,  after  laying  off  the  harbor  for  that  purpose, 
two  or  three  weeks,  the  vessel  had  been  lost  by  the  perils  of 
the  sea,  would  not  the  loss  have  fallen  on  the  assured  ?  His 
conduct  here  ought  to  be  subject  to  a  stricter  rule  than  in 
cases  of  delay  arising  in  the  prosecution  of  a  legal  trade. 
What  shall  be  considered  as  a  reasonable  de  ay,  is  not  a  mere 
question  of  fact,  but  is  to  be  determined  by  ihe  court. 
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NEW-YORK, 

May,  1806. 

Sdtdam  and 
Wtckoff 

V. 

'Mar.  lira.  Ck>. 


[•190] 


\  Fart,  m 
MarihaU,  488. 


f  Slice  rpportrd 
*]i  1  Johns,  Cat. 


2.  In  the  policies  of  insurance  used  in  this  city,  theie  is  a 
peculiar  clause,  that  the  loss  is  not  to  be  paid  until  thirty  clays 
after  proof  thereof.  This  was  introduced  for  the  purpose  of 
giving  the  insurer  time  to  deliberate  on  the  abandonment,  and 
to  decide  whether  he  would  accept  it  or  not,  as  well  as  to  in* 
quire  into  the  fairness  of  such  loss.  But  if  the  assured  could 
in  his  abandonment  assign  one  cause  of  loss,  and,  afterwards, 
recover  for  another  and  different  cause,  this  clause  would  be, 
in  a  great  measure,  nugatory.  Any  investigation  of  the  fects 
would  be  Useless,  if  other  facts  might  afterwards  be  adduced 
to  support  the  abandonment.  The  letter  of  the  3d  April,  alleges 
no  other  ground,  but  the  refusal  of  entry  at  St.  Jago  de  Cuba. 
If  the  plaintiffs  meant  *to  rely  on  a  different  event,  it  ought 
also  to  have  been  mentioned,  that  the  insurers  might  have  had 
an  opportunity  to  consider  it,  and  to  determine  as  to  their  ac- 
ceptance of  the  abandonment.  As  an  abandonment  is  requisite 
to  vest  the  property  in  the  insurer,  and  to  enable  him  to  take 
measures  for  its  preservation,  it  is  essential  that  the  true  situa* 
tion  of  the  property,  or  cause  of  abandonment,  should  be  made 
known.  Every  fact  should  be  disclosed  that  would  enable  him 
to  elect  his  course  of  proceeding,  in  regard  to  the  property  ; 
for  as  long  as  the  thing  is  in  existence,  there  is  a  hope  and 
a  chance  of  recovering  its  possession.  And  this  is  equally 
necessary,  though  the  property  may  have  been  converted  into 
money,  by  a  sale.f 

[It  was  asked  by  one  of  the  counsel,  whether  the  debenture 
was  to  be  deducted  from  the  amount  insured ;  and  the  court 
said,  that  it  had  been  decided  in  the  case  of  Gahn  fy  Mumford 
V.  Broome,  July  term,  1199,%  that  the  debenture  was  not  to  be 
deducted.] 


Livingston,  J.,  delivered  the  opinion  of  the  court.  It  ia 
said,  here  was  no  abandonment,  or  that  the  reason  assigned  for 
it  was  not  sufficient,  and  that,  therefore,  the  abandonment  made 
was  a  nullity.  A  denial  of  entry  at  the  port  of  destination, 
without  any  seizure  or  arrest  by  government,  appears  to  me, 
after  considerable  reflection,  and  many  doubts,  not  a  loss  with* 
in  this  policy,  which  contains  an  express  agreement,  "  that  for 
a  seizure  or  detention  on  account  of  prohibited  trade,  there 
shall  be  no  remedy."  How  then  can  underwriters,  who  do 
not  assume  the  greater  risk  of  seizure,  which,  in  common  cases, 
constitutes  a  technical  total  loss,  be  answerable  for  a  smaller 
one,  proceeding,  too,  from  the  same  cause,  that  is,  an  illicit 
trade  1  But  as  the  Mason's  Daughter  had  a  right  to  go  to  an- 
other port,  and  was  driven  into  JPort  Republican  on  her  way 
thither,  it  is  supposed  that  the  abandonment  must  be  considered 
as  founded  on  the  latter  accident,  especially,  as  it  was  n^t 
made  until  after  her  arrival  there,  and  intelligence  of  it  received 
here.  But  if  this  were  really  the  cause  of  abandoning,  it  ifl 
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Aot  die  one  assigned  by  the  assured.    On  the  contrary,  it  is  new-york 
placed  entirely  *on  the  refusal  to  permit  an  entry  at  the  first  ^_^2[^^22^^ 
port.     It  will  hardly  be  said,  that  to  constitute  a  valid  aban-    sutd^m  and 
donment,  it  is  not  necessary  to  state  the  true  cause.     Though     Wyckoff 
Ao  form  be  prescribed  for  this  act,  yet  care  should  be  taken,  bur.  Ins.  Cd 
that  it  be  unconditional,  explicit,  and  on  sufficient  ground ; 
and,  particularly,  that  the  accident  occasioning  it  be  described       [  *"  191  | 
with  certainty,  so  as  to  enable  an  underwriter  to  determine 
whether  he  is  bound  to  accept.  If  he  be  not,  he  will,  of  course, 
refuse,  and  neglect  to  take  measures  for  the  preservation  of 
the  property,  which  is  one  object  of  making  an  abandonment. 
The  assured  here,  having  relied  on  matter  which  was  not  a 
justifiable  cause,  must  be  bound  by  it,  and  shall  not  be  per- 
mitted to  avail  themselves  of  a  subsequent  accident,  without 
making  a  new  abandonment.     Emerigcmf  appears  to  be  of  i  Vol.  2.  p.  19* 
this  opinion ;  he  considers  an  abandonment  absolutely  null,  if, 
at  the  time,  there  was  neither  '^  a  capture,  nor  shipwreck,  nor 
stranding,  nor  arrest  of  princes,  nor  innavigability,  nor  a  total 
loss ;"  and  adds,  that  '^  an  abandonment  founded  in  error  j^ro- 
duces  no  effect'^    Our  opinion,  then,  is,  that  here  was  no  valid 
abandonment,  and  though  it  be  settled  with  us,  that  such  an 
act  is  never  too  late,  while  the  loss  continues  total,  yet  we 
have  not  said  that  a  suit  can  be  maintained  without  any  aban- 
donment at  all,  or  on  one  assigning  a  reason  which  justified, 
a  refiisal  to  accept. 

Another  objection  to  a  recovery,  which  applies  as  well  to  a 
partial,  as  a  total  loss,  is,  that  the  long  stay  at  St.  Jago  de  Cuba^ 
or  at  the  mouth  of  the  river,  amounted  to  a  deviation ;  but  the 
jury  having  determined  otherwise,  we  are  satisfied  to  consider 
this  question  at  rest.  I  will  only  add,  that  the  agreement  of 
counsel  to  adjust  the  accounts,  must  have  referred  only  to  the 
case  of  the  defendants'  being  liable  for  a  total  loss,  and  that, 
therefore,  the  plaintiff's  have  no  riffht,  under  that  agreement, 
so  to  model  the  verdict  as  to  give  them  what  would  be  a  com- 
pensation for  a  partial  loss,  admitting  a  right  to  that  extent  to 
exist.  To  ascertain  this  point,  and  what,  in  such  case,  will  be 
a  proper  rule  of  damage,  there  must  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit. 

I  observe,  fiirther,  that  it  is  not  intended  to  say,  what  would 
•be  the  effect  of  a  denial  to  trade,  if  the  voyage  insured  had  [  *  192  ] 
ended  at  St.  Jago  de  Cuba,  that  is,  whether  the  risk  would 
have  ended  there,  or  have  continu^  to  another  port.  The 
assured  having  a  right  in  this  case  to  go  elsewhere,  that  ques- 
tion is  not  before  us. 

New  trial  granted.(a) 

(a)  See  Dederer  v.  Delateare  Insurance  Compamf,  King  v.  Delaware  Insurance  Com' 
pantff  Hurtin  v.  Phoenix  Insurance  ConiT^y,  decided  in  the  Circuit  Court  of  the  U.  8. 
for  Pejmsylvania  district.  Condy's  edition  of  Marshall  on  Insurance,  vol.  2.  p.  GOl. 
«  m  note.    Sj^eyer  v.  New-  York  Insurance  Company ,  3  Johns.  Rep.  88. 
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NCW-YORK, 

Hay,  1806. 

V.  L  &  C.  Sleght  against  Rhinelander  and  others. 

Rbirklav-  ^ 

OKR. 

A  noli  THIS  wM  an  action  on  an  open  policy  of  inranmce,  on  the 

inmSS^wn-  carao  of  the  brig  Three  Friends ,  on  a  voyage  from  New- York 
tatiMd  the  foi-  to  Neuh'Orham.  The  policy  was  underwritten  by  the  defend- 
raldS^  :"^^  ants,  October,  1796,  at  a  premium  df  15  per  cent.  At  the  foot 
▼ewei  «aiu  un-  of  the  policy  WM  the  following  written  memorandum :  "  N.  B. 
^ii^\  ^  The  v^iel  sails  under  a  sea-letter,  without  a  raster ;  property 
gMto'  I  propaj  warranted  American ;  proof  to  be  made  here  only." 
^ImeZlT^'  it  The  Three  Friendi  sailed  on  the  voyage  injured,  but  sunk 
wa«  b«idT  Uiat  suddenly  at  sea,  about  50  miles  from  Sandy  Hook. 
^d  ^i^Tte  The  cause  was  tried  at  the  NewYork  SUtings,  on  the  24th 
*S^^Ldw^'  ^^^^^^^i  1804,  before  Mr.  Justice  Tompkins. 
meanihytiZt-  On  the  trial,  the  plaintiffs,  to  prove  their  compliance  with 
i^i«»"  »^ n«-  the  warranty  contained  in  the  policy,  exhibited  a  paper  called 
wDent  ^  ^I  a  certificate  of  oumershipy  and  offered  witnesses  to  prove,  that 
tied  by  public  accordiug  to  the  usual  understanding  and  acceptance  among 
HfcSU^'^A  merchants,  at  the  time  when  the  policy  was  underwritten,  this 
lea-ieticr  and  certificate  was  a  seorUiter,  within  the  true  intent  and  meaning 
pro^rty****a^  of  the  poKcy.  The  defendants'  counsel  objected  to  this  cvi- 
disunct  docu-.  deuce  as  incompetent,  and  contended  that  a  sea-letter  was  a 
Fm93  1**  P'^P^"'  under  the  seal  of  the  United  ^Statesy  subscribed  by  the 
nrwtUi  acer-  President  of  the  United  States ^  and  prescribed  by  the  treaty 
tificate  of  oMm-  between  the  United  States  and  France,  the  6th  of  February ^ 
^mp^ii^cS^^tS  1788,t  the  treaty  between  the  United  States  and  the  United 
the  warraiiiy.  Netherlands,  the  8th  October,  1782,t  and  between  Spain  and 
is^^dStS^coS  the  United  States,  the  aOth  October,  1795,^  the  forms  of  which 
imder  a  rale  on  are  annexed  to  those  treaties  respectively.  These  sea-letters 
l^e^t^^Z  proper,  as  thev  are  called,  are  in  four  different  languages, 
tiff,  by  taking  it  JSnglish,  Frcnch,  Spanish  and  Dutch ;  some  of  them  were  sent 
^ludL"  from  hy  the  secretary  of  the  treasury  of  the  United  States,  in  Msnf, 
proceeding  for  a  1793,  to  the  coUcctor  of  the  port  of  New-York. 
^  infoSJ^*the  Sea-letters  of  this  form  were  granted  by  Congress,  in  1784 , 
defendant's  at-  and  it  appeared  that  a  similar  one  had  been  given  to  a  vessel 
Um^^of  hJs  b^  ^^  Philadelphia,  which  sailed  from  that  port  on  a  voyage  to 
tention  to  go  for  Oumgoa,  in  1797,  and  another  to  a  vessel  which  sailed  to 
*Wtere*abui  of  ^^cw  Providencc,  in  1784.  That  this  document  being  known 
exceptions  or  a  and  established  by  law  as  a  sea-letter,  no  parol  evidence  could 
wtaken^and ^a  ^c  admitted  to  show  any  understanding  among  merchants  to 
«««  »  aJso  the  contrary.  The  judge,  however,  iMimitted  the  evidence 
must  miriS  Several  witnesses  deposed  that  the  meaning  of  the  words  "not 
ei^on  to  pro-  haring  a  register,  and  sailing  with  a  sea-letter,^^  was  under- 
the  o3w>r""and  stood,  among  merchants,  to  be,  where  a  vessel  was  without  a 
will  not  be  ai-  register,  or  not  entitled  to  a  register,  but  had  a  certificate  of 
bJt^  "«*«»  ownership.  Other  witnesses  considered  the  sea4etter  proper  as 
*  %  h  a'^m*'    noeessary  only  in  foreign  voyages ;  that  sometimes  both  docu- 

^1  Article,    ments  were  taken.    That  the  sea-letter  was  not  an  essential, 
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but  an  accumulative  document.     The  certificate  of  ownership  NEW.Ychik, 
was  given  by  the  officers  of  the  customs,  under  a  general  power  y*^*!^?;^ 
they  have  to  certify  any  fact  which  is  made  to  appear  to  them,  LdtcsLKOHf 
in  relation  to  ships  and  merchandise.    The  sea-letter  was  sup-    ^^  ^* 
posed  to  protect  the  vessel  and  cargo,  while  the  certificate        dkr. 
related  only  to  the  cargo.    The  form  of  the  certificate  has  . 
sometimes  varied,  but  not  the  substance,  and  it  is  granted  on 
the  oath  of  the  master.     Many  vessels  sailed  with  sea-letters^ 
and  with  certificates  only,  the  latter  being  considered  sufficient. 

The  defendants'  counsel  objected  to  any  evidence  of  loss  on 
the  part  of  the  plaintifls,  or  any  other  evidence,  but  that  might 
entitle  them  to  a  retium  of  premium. 

*It  appeared,  that  a  case  having  been  made  in  this  cause,  [  *  194  ] 
after  the  former  trial,  the  plaintifis'  counsel  declined  to  argue  . 
the  motion  for  a  new  trial,  insisting,  however,  that  they  were 
entitled  to  a  return  of  premium  wiSi  interest,  and  that  a  new 
trial  ought  to  be  awarded  for  that  purpose.  A  rule  was  en- 
tered to  that  eifect,  that  if  the  defendants  should  pay  into  court 
the  amount  of  the  premium,  they  might  proceed  to  trial,  and 
if  they  recovered  no  more  than  the  sum  paid  in,  they  were  to 
pay  costs.  Pursuant  to  this  rule,  the  defendants  had  paid  the 
money  into  court.  The  money  had  been  taken  out  by  the 
plaintiffs'  attorney,  and  evidence  was  offered  to  show  that  this 
had  been  done  by  consent  of  the  defendants'  attorney,  and 
without  prejudice  to  the  plaintiffs.  It  was  objected  that  no 
agreements  were  admissible,  unless  in  writing ;  but  the  judge 
allowed  the  attorney  of  the  plaintiffs  to  be  examined,  who  de- 
posed that  he  understood  it  to  be  by  consent,  and  without 
prejudice  to  the  plaintiffs'  right.  The  judge  thereupon  ruled 
that  the  plaintiffs  were  not  precluded,  by  taking  the  money 
under  this  agreement,  from  proceeding  for  a  total  loss. 

During  the  trial,  the  plaintiffs'  attorney  returned  the  money 
into  court.  The  defendants'  counsel,  on  the  evidence  pro- 
duced, moved  for  a  nonsuit,  but  the  judge  permitted  the  cause 
to  go  to  the  jury,  who  found  a  ^ecM  verdict.  A  biU  of  ex- 
ceptions was  also  taken. 

On  opening  the  argument,  Hoffman^  for  the  plaintiffs,  ob- 
served, that  it  ought  to  be  confined  to  the  special  verdict. 
That  where  a  bill  of  exceptions,  or  a  special  verdict  is  taken, 
no  case  ought  to  be  made.  The  party  has  his  election  to  ten- 
der a  bill  of  exceptions  or  make  a  case,  but  he  cannot  do  both. 
Having  done  the  former,  he  ought  not  to  be  allowed  to  argue 
on  the  case.  Cases  came  into  practice  with  motions  for  new 
trials.  If  the  case  be  argued,  and  the  court  order  a  new  trial, 
and  the  evidence  be  there  overruled,  the  plaintiffs  wi  J  be  then 
compelled  to  file  their  bill  of  exceptions,  and  carry  the  cause 
to  the  Court  of  Errors,  who  may  award  a  venire  de  novo,  and 
the  whole  ground  must  be  again  travelled  over,  at  great  ex- 
pense, and  with  long  delay  to  the  parties. 
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NEW-YORK,      ^Harison^  contra.     If  the  cause  rested  solely  on  the  bill  of 
^JJ^jJ^t^  exceptions,  it  might  be  carried  to  the  Court  of  Errors,  as  an 
L&c.Slxoht  appeal  from  the  opinion  of  the  judge  at  nisi  prius,  without 
„     ^-  waiting  for  the  decision  of  this  court. 


DKR. 


The  court  said,  as  this  was  a  new  and  unsettled  point  of 
practice,  the  counsel  might  argue  this  cause  both  on  the  case 
and  special  verdict,  or  on  either,  as  they  thought  best.  But 
they  ordered  that,  in  future,  the  party  should  make  his  elec- 
tion either  to  proceed  on  the  special  verdict,  or  on  the  case  made 

RiggSy  for  the  defendant  {Pendleion  on  the  same  side.) 
Three  points  arise  in  this  cause:  1.  That  the  judge  admitted- 
improper  evidence ;  2.  That  he  mistook  the  law,  as  arising  on 
that  evidence,  if  it  were  proper;  3.  Admitting  the  evidence  to 
be  proper,  the  verdict  was  against  the  evidence. 

1.  By  paying  money  into  court,  the  contract  is  affirmed,  and 
it  admits  that  the  plaintiffs  are  entitled  to  the  sum  paid, 
leaving  only  the  question  to  be  determined  whether  they  be 
n  Term  Rep.  entitled  to  morcf  The  premium  having  been  paid  into  court, 
Furry,  ^^  ^*  the  right  of  the  insured  to  a  return  of  premium. was  admitted, 
and  that  the  defendants  were  not  liable  on  the  policy.  When 
the  plaintiffs  took  the  money  out  of  court,  they  affirmed  the 
act  of  the  defendants,  for  it  was  under  a  rule  to  pay  the  pre-- 
mium,  and  not  to  pay  money  generally.  Taking  the  money 
out  of  court  was  conclusive  against  the  plaintiffs,  and  its  hav- 
ing been  returned  again  during  the  trial  did  not  restore  them 
to  their  rights,  but  was  rather  an  acknowledgment  that  they 
considered  the  first  act  as  conclusive.  Though  the  payment 
of  money  into  court  in  a  case  of  unliquidated  damages,  be 
irregular,  yet  if  the  party  take  the  money  out,  it  is  a  waiver  of 
that  irregularity  :  and  if  done  by  his  attorney  or  agent,  with- 
out his  knowledge,  it  is  as  binding  on  him  as  if  done  by 

wiiUanSr"''      2.  Where  the  terms  of  a  written  contract  are  clear  and  ex- 
plicit, the  general  rule  is  well  settled,  that  no  parol  evidence  is 
to  be  admitted  to  explain  it ;  but  it  must  be  expounded  by  the 
court.     The  exceptions  to  this  rule  have  been  admitted  with 
r  *  196  ]      extreme  caution.     In  regard  to  a  warranty  in  a  policy  *of 
insurance,  this  caution  is  the  more  necessary,  as  it  is  a  fixed 
principle  that  warranties  are  to  be  strictly  and  literally  com- 
plied with.     Matters  of  usage  may  be  proved  by  witnesses : 
but  their  opinion  of  the  meaning  of  any  clause  in  a  policy  can 
Jw£^''5ii;  •p®^®''  be  received  in  evidence.^    The  meaning  of  a  written 
Nouev  Ken^  instrument  is  a  question  of  law,  which  courts  alone  are  com- 
"^*y-  petent  to  decide.     Opinions  of  men  are  never  evidence.    The 

testimony  in  this  case  was  improper  to  prove  the  commercial 
iBime  V.  N,  import  of  the  words  contained  in  the  pohcy. 
Co.  icwr*      ^  general  warranty  of  American  property  implies,  that  it 
JS64.  '  shall  be  documented  according  to  the  laws  of  this  country.|| 
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If  goods  be  warranted  neutral,  they  must  be  on  board  of  a  new-york 
neutral  vessel,  which  must  sail  with  all  those  documents,  that,     ***^'  *^^* 
aiccording  to  existing  treaties  and  the  law  of  nations,  will  en-  l&osleoht 
title  her  to  the  privileges  of  neutrality .f 

By   the   treaties  made   between   the    United  States^    and 
France y%  Spain,^  and  HoUa7id,\\  sea-letters  or  passports  are      ^    ap«// 
required,  without  which  an  American  vessel  cannot  claim  the  201.  ^Baring  v! 
privileges  of  an  ATnerican,  but  is  liable  to  seizure  and  con-  ^%«"««' 
fiscation.  isu  f  b  \rm 

All  the  witnesses  say,  that  thev  understood  very  well  the 
difference  between  a  certificate  of  ownership,  and  a  sea-letter  «   90th    Oct. 
or  passport,  and  that  a  sea-letter  was  as  essential  to  an  unre-  ^'^^• 
gistered  vessel,  as  to  one  that  was  registered.     The  former  is    j.^^ 
mentioned,  as  being,  in  common  parlance,  a  sea-letter ;  but  the 
jury  expressly  find  that  it  was  such  in  the  understanding  of 
these  parties.  ' 

Radcliff  and  Hoffman,  for  the  plaintiffs.  What  is  stated  in 
the  special  verdict  is  matter  of  law,  and  is,  therefore,  ground 
for  error.  What  is  contained  in  the  case  furnishes  the  basis  of 
a  motion  for  a  new  trial.  The  first  two  points  arise  out  of  the 
special  verdict :  the  third  point  is  that  on  which  the  motion 
for  a  new  trial  is  to  be  made. 

1.  The  taking  the  money  out  of  court  did  not  preclude  the 
plaintiffs  from  proceeding  for  a  larger  sum.  If  the  party  pays 
money  into  court,  under  a  rule  for  that  purpose,  he  cannot 

take  it  back,  even  though  it  be  paid  under  a  mistake.H  There  IT  Malcolm  ▼ 
is  no  reason,  then,  why  it  should  remain  *in  court;  nor  can  7VwjS.645* 
the  plaintiffs  be  prejudiced  by  taking  it  out.ff    Even  if  the  Bamei^i. 
rule  were  otherwise,  it  ought  not,  in  the  present  case,  to  be       [  *  197  ] 
applied  to  the  injury  of  the  plaintiffs,  as  there  was  an  evident  „  ^  .  ^^^'^j* 
understanding  on  the  part  of  their  attorney,  that  the  defendants'  ^Hm!  'suyer 
attorney  consented  to  its  being  done,  without  prejudice  to  the  ^'^• 
rights  of  the  plaintiffs.     If  there  has  been  a  mistake,  the  plain- 
tiffs ought  not  to  be  concluded  by  the  act  of  their  attorney. 
Thp  plaintiffs  may  take  out  the  money  paid  into  court,  any 
time  before  verdict ;  after  a  verdict  for  the  defendants,  it  would, 
perhaps,  be  retained  as  security  for  the  defendants' costs.||  tX^Bo9.A^Pun 
Money  may  be  paid  into  court  on  a  particular  count ;  and,  in  ^J^      "  * 
this  case,  the  premium  must  be  considered  as  paid  on  the 
count  for  money  had  and  received  to  the  use  of  the  plaintiffs, 
and  does  not  preclude  them  from  proceeding,  as  for  a  total 
loss,  on  the  other  count  on  the  policy 4§  ^^'mS^"" 

2.  The  object  of  all  evidence,  in  relation  to  contracts,  is  to  j^Lukani!^^ 
discover  the  intention  of  the  parties.     The  general  rule,  as  to 

the  admission  of  parol  evidence  in  regard  to  written  instru- 
ments, is  not  to  be  questioned.     But  there  are  many  excei>- 
tions  to  this  rule ;  and,  in  all  commercial  contracts,  a  more 
liberal  construction  has  prevailed,  conformable  to  the  usage  of   .  j^^^  ^g 
trade  and  the  real  intention  of  the  parties.  ||||     In  the  case  of  Ao.       '    ' 
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ifEW-YORK,  a  charter-party,  as  far  back  as  the  reign  of  Charles  I.  the  court 
^^JjyJ^JJ^  admitted  the  evidence  of  merchants,  as  to  the  meaning  of  the 
I  ^c.Sleobt  words  jiertb  of  the  sea,  excepted  in  that  instniment.t  Though 
V-  in  this  case  the  insurance  was  on  the  cargo,  the  warranty  em- 

"der^^"' Jphatically  relates  to  the  vessel.     Now,  if  a  seorUUer^  according 
Abbott  jjf^^  ^^  commercial  sense  of  that  document  among  merchants, 
PiekeriiJ    t!  be  in  fact  on  board,  the  court  will  intend,  that  there  has  been 
2^^  -1^'  *  <5oropJiance  with  the  warranty.    The  clause  of  warranty, 
iss/seeaiw^  likc  evcry  other  part  of  the  contract,  is  to  be  construed  accord- 
E*p,  Cat.  67.    ing  to  the  understanding  of  merchants,  and  the  commercial  im- 
t   MarthaU,  port  of the  words.j;  If  terms  have  acquired  an  appropriate  mean- 
m'rttulS^  fS.  *"g  w»ong  merchants,  parol  evidence  is  admitted  to  show  the 
Parky  u'e.     '  merccmtile  sense,  in  contradistinction  *to  the  strict  grammat- 
[  *  198  ]       icalj  or  technical  sense.     The  warranty  of  American  property 
does  not  require  the  sea-letter.     It  has  been  decided  in  this 
court  that  the  warranty  is  complied  with,  if  the  goods  be  prov- 
ed to  be  American,  though  not  laden  on  board  of  an  American 


But  in  relation  to  the  vessel,  the  certificate  of  ownership  is 

substantially  the  same  as  a  sea-letter ;  all  that  belligerents  can 

require,  is  satisfactory  proof  of  its  being  neutral  property.    A 

^jj^  XarskaU,  passport  and  sea-letter  are  difierent  documents.^    The  former 

is  the  most  essential.     It  is  not  necessary  to  have  all  the  differ- 

n  See  Hubner,  cnt  documcnts  usually  enumerated.  II      It  is  enough  if  the 

ba^iJUu'^tuZ  ^^^^  ^^^  customary  documents  are  found  on  board.    It  is  the 

trJ!^  1.^  usage  for  American  vessels  to  take  sea-letters,  in  voyages  to 

%UiH^^PH'  ^^^^^9  ^^^  ^^  ^   '^^  Indies,  and  coastwise,  they  most 

m,  c*.  5.  ■•  s.'p'  generally  sail  with  a  certificate  only. 

^uISSm;  ^^^      ^'  '^^^  material  points  in  this  cause  arise  out  of  the  special 

cEuraoe,  part  vcrdict ;  and  the  only  question,  as  to  the  motion  for  a  new  trial, 

2.^c.  5.  art  4.  jg^  whether  this  be  a  verdict  against  evidence.     The  fiict  of 

the  loss  was  not  disputed  by  £e  defendants.     Ferrers,  their 

agent,  to  whom  they  referred  the  papers,  computed  it  at  9R 

per  cent.    His  authority  to  make  the  adjustment  is  undisputed, 

and  it  ought  to  be  prima  facie  evidence,  at  least,  against  the 

.  defendants.     If  a  vessel  be  seaworthy,  at  the  time  of  her  iuiil- 

ing,  and,  afterwards,  sinks  at  sea,  if  the  particular  cause  be 

unknown,  the  legal  presumption  is,  that  she  was  lost  by  the 

j^Scethccowo^  perils  of  the  sea.T    Tfce  defendants  in  this  case,  have  offered 

Utt^ Bourne,  ^^  evidence  to  rebut  this  presumption.     All  the  witnesses 

po9t,  341.         agree  in  saying,  that  the  paper  on  board  was,  in  the  general 

and  commercial  understanding  of  the  word,  a  sea^^Ietter.     If 

the  document  was,  in  common  parlance,  a  sea-letter,  it  was  a 

compliance  with  the  warranty.    The  jury  were  warranted  in 

their  conclusion,  that  such  a  paper  was  on  board,  according  to 

tftaw  u^,  the  agreement  of  the  parties.     By  the  act  of  Congress,tt  a  cer- 

.  V.  6.  p.  72.    lijg^j^ie  jg  given  to  unregistered  vessels,  which  entitles  them  to 

the  same  privileges  as  vessels  carrying  a  sea-letter ;  and  by  a 

«  ^*  ^|-  supplementary  B.ciJ[X  passports  are  directed  to  be  given  to  ves- 

^'  ^'  •  P*     '  sels  sailing  with  a  sea-letter  to  foreign  countries,  which  plainly 
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^distinguishes  those  two  documents.  Again,  a  ship  sailing  new  York, 
with  a  sea4etterj  was  entitled  to  a  Mediterranean  pass  ;  and  it  ^J^^!2?*^ 
wos  understood  at  the  custom-house,  that  a  vessel  having  a  imc.Slequi 
certificate  af  ownership,  might  receive  such  pass.     Thus  it  ^• 

appears  from  the  acts  of  Congress,  and  the  officers  of  the  rev-        dkiu  ' 
enue,  that  such  a  paper  is  the  same  as  a  iea-ktter.     The  ver- 
dict of  the  jury  is,  in  every  part,  supported  by  the  evidence. 

Harison,  in  reply.  1 .  There  was  a  special  rule  in  this  cause, 
allowing  the  defendants  to  pay  the  money  into  court.  The 
payment  of  the  premium  into  cowt,  and  the  taking  it  out,  is  a 
tacit  admission,  tnat  there  was  no  contract  on  the  pcwcy ,  and  that 
the  plaintiffs  had  no  right  to  go  f<Mr  a  total  loss.  They  bring 
their  action  either  for  a  total  loss,  or  to  recover  back  the  pre- 
mium that  has  been  paid.  Having  made  their  election,  and 
received  the  {H'emium,  they  must  abide  by  it.  They  cannot 
blow  hot  and  cold ;  at  one  time  affirm,  and  at  another,  disaffirm,  * 
the  contract.  The  mere  belief  of  the  plaintiffs'  attorney  as  to 
the  consent  of  the  defendants'  attorney,  to  the  taking  the 
money  out  of  court,  is  entitled  to  no  we^ht  The  rule  of  this 
court,  requiring  all  agreements  to  be  written,  is  ^  wise  and 
salutary  rule,  imd  ought  to  be  enforced. 

2.  The  warranty  in  the  policy  is  not  to  be  c<»ifined  to  the 
cargo.  It  may,  perhaps,  be  a  question  whether  a  warranty  of 
American  property  does  not  imply  that  the  vessel  is  Amertcan. 
If  so,  it  must  be  a  vessel  properly  documented,  or  in  other 
words,  an  American  vessel.  The  true  meaning  of  the  clause 
in  the  policy  is,  that  the  vessel,  as  well  as  cargo,  shall  be 
American ;  else,  why  require  a  document  which  belongs  only 
to  vessels  of  the  United  States  1  It  is  evident  that  the  parties 
understood  the  vessel  to  be  American;  and  she  ought,  there- 
fore, to  have  had  the  necessary  documents  of  such  a  vessel  for 
the  voyage.  It  is  true,  that  in  a  pc^y  on  eoods,  where  noth- 
ing is  said  about  the  national  character  of  the  vessel,  it  has 
been*  decided,  that  they  may  be  laden  on  board  a  foreign  ves- 
sel. This  contract  was  made,  flagrante  beUoy  and  the  parties 
must  have  had  in  view  a  neutrai  vessel,  sailing  with  all  the  re- 
quisite pro<^s  of  her  neutrality.  Though  *the  not  having  this  [  ^  SOO  * 
document  on  board  would  not  authorize  a  belligerent  to  seize 
and  confiscate;  yet,  by  certain  treaties  between  the  United 
Slates  and  other  powers,  a  passport  QTsea4etter  proper,  in  con- 
tradistinction to  a  certificate  of  ownership,  is  rendered  neces- 
sary to  prevent  their  being  taken  and  carried  in  for  examina- 
tion. It  is  a  provision  for  the  benefit  of  American  commerce ; 
and  for  that  reason  the  insurers  might  well  stipulate  that  this 
paper  should  be  on  board.  It  was  prudent  in  them  to  require 
that  the  vessel  should  be  provided  with  aQ  the  documents  ne- 
cessary to  protect  the  (H-oparty.  The  passport  or  sea-letter 
proper,  as  it  is  called,  was  framed  by  the  government  of  the 
United  States^  to  be  used  by  all  American  vessels  in  tnne  of 
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NKW-YORK,  war.    In  1793,  the  secretary  of  the  treasury  sent  tliese  sea- 
^^^2i;J2^  letters  to  all  the  custom-house  officers,  to  be  delivered  to  all 
i.&C.SuQKT  American  vessels,  as  it  was  a  paper  which  foreign  powers  were 
V.  bound  to  respect     The  case  of  Baring  v.  Claggett  (3  Bos.  fy 

DM?*"  P^  201.)  shows  the  necessity  of  a  passport,  in  the  exact 
form  prescribed  by  the  treaty  between  the  United  States  and 
France.  In  &ct,  both  papers  were  requisite.  The  certificatt 
of  avmership  to  prove  the  property,  in  regard  to  the  custom- 
house ;  and  the  sea-letter y  to  evince  the  nationality  of  the  ves 
sel,  and  to  protect  the  cargo  from  being  detained  by  a  belli- 
gerent. It  is  important,  in  this  view,  as  to  the  extent  of  the 
warranty,  to  know  what  is  i^ieant  by  a  sea-letter.  Parol  evi- 
dence will  never  be  admitted  to  explain  the  terms  of  a  written 
agreement,  unless  there  be  some  latent  ambiguity.  Where 
words  are  susceptible  of  a  double  construction,  witnesses  may  be 
s^wTii^'  ^'^  ^^  explain  them.f  Mere  opinion  can  never  be  received.  J 
5C9.  '  '  Nor  where  words  have  a  fixed  and  precise  meaning,  will  resort 

be  had  to  merchants  for  the  explanation  of  the  terms.  Where 
}  Carter  r.  Bo-  words  havc  a  legal  and  appropriate  sense,  it  would  have  a  most 
igTs.  ^  ^"^'  dangerous  tendency  to  allow  parol  evidence  to  give  them  a 
difierent  meaning.  Though  parol  evidence  is  sometimes  ad- 
mitted to  explain  a  particular  usage  of  trade,  yet  even  in  such 
cases,  it  will  not  be  received  to  qualify  or  control  the  clear  and 
^HarthaU,\TO,  uucquivocal  language  of  a  written  instrument.<^  *Here  the 
[  *201  ]  meaning  of  the  words  has  been  settled  by  the  highest  legal 
authority ;  by  solemn  treaties,  which  are  paramount  to  all  legis- 
lative acts :  and  this  authority  must  govern,  notwithstanding 
any  prevalent  mistaken  use  of  die  words  among  merchants. 
The  letter  of  the  secretary  of  the  treasury  directs,  that  sea- 
letters  be  delivered  to  vessels,  actually  and  bonajidey  the  prop- 
erty of  American  citizens ;  and  it  is  regarded  as  a  document 
of  great  importance  to  the  commerce  of  this  country.  The 
i  fg"'  ^rof*  ^^^  ^^  Congress,||  amending  the  act  relative  to  drawbacks,  de- 
^'  '^  clares  that  the  provisions  of  the  former  act  shall  not  apply  to 
unregistered  .vessels,  where  they  possessed  at  the  time  a  sea- 
leitery  or  other  regular  document  issued  from  a  custom-housfe, 
proving  her  to  be  American  property.  Now  a  vessel  could 
not  have  a  sea-letter  unless,  bonajidcy  American  property,  and 
possessing  that  document,  there  could  be  no  need  of  another 
to  prove  the  property.  Sea-letters  were  issued  at  the  custom- 
house, and  no  where  else.  To  be  entitled  to  receive  it,  the 
vessel  must  be  either  registered^  or  have  a  certificate  of  own- 
ership. By  the  act  of  Congress,  also,  Mediterranean  passes 
could  not  be  delivered  to  a  vessel  unless  she  had  a  sea-letter,  a 
document  of  essential  importance  to  identify  the  national 
character.  From  an  examination  of  all  the  acts,  as  well  as 
tlie  treaties,  it  will  be  evident,  that  a  precise  legal  meaning  is 

S'ven  to  the  term  sea-letter,  and  that  it  is  understood  by  them  to 
5  different  from  a  certificate  of  property. 
3.  There  is  no  evidence  of  a  loss  in  this  case      Ferris  is  a 
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hfC  e  agent  to  state  cases,  and  compute  the  amount  of  losses,  new-vork 
bui  is  not  authorized  to  bind  the  insurers.     Their  silence  can-  ^J^[!jf^\, 
not  be  interpreted  into  an  admission  of  the  fact.    The  vessel  i.&c.  Slight 
has  never  been  heard  of,  and  the  action  is  brought  before  the    _^  ^• 
time  of  legal  presumption  has  expired.  dbr^^^ 

When  juries  undertake  to  give  special  verdicts,  they  ought 
to  find  all  the  facts  necessary  to  enable  the  court  to  decide  on 
its  true  merits.  Juries  should  be  held  to  a  strict  performance 
of  this  duty ;  and  where  the  facts  are  imperfectly  stated,  the 
court  will  not  be  more  unwilling  to  set  aside  a  special  verdict, 
than  where  the  cause  comes  before  them  in  the  shape  of  a  case 
made  after  a  general  verdict. 

♦Spencer,  J.,  delivered  the  opinion  of  the  court.   This  cause       [  *  202 ) 
has  been  argued,  on  the  special  verdict,  and  for  a  new  trial,  on 
the  ground  that  the  verdict  is  not  warranted  by  the  facts  proved. 

Several  points  haveT)een  made,  which  I  shall  examine  in  the 
order  they  were  niised. 

The  effect  of  taking  the  money  out  of  court  by  the  plain- 
tiffs' attorney,  and  his  explanation  of  the  circumstances  under 
which  it  was  taken  out,  are  first  to  be  considered :  and  this  in- 
volves the  import  and  meaning  of  the  rule  of  this  court  under 
which  the  money  w^as  paid  in. 

When  the  rule  was  made,  no  doubt  it  was  the  impression 
of  the  court,  as  well  as  of  the  plaintiffs'  attorney,  that  nothing 
was  in  controversy  between  the  parties  but  the  premium ;  and 
on  that,  the  court  were  of  opinion,  interest  ought  not  to  have 
been  demanded.  The  rule,  however,  is  in  the  common  form ; 
and  had  not  the  plaintiffs  recovered  for  a  loss,  they  would  have 
been  obliged  to  pay  their  own  costs,  and  the  costs  of  the  de- 
fendants posterior  to  the  entry  of  the  rule  ;  but  the  court  did 
not  intend  to  deprive  the  plaintiffs  of  a  right  to  go.  for  a  total 
loss,  if  they  thought  proper :  they  went  on,  at  their  peril,  as  to 
the  costs.  Had  the  premium  been  the  only  question,  and  the 
attorney  had  taken  out  the  amount  paid  into  court,  it  would 
have  been  the  act  of  the  party,  and  would  have  con- 
cluded him.  The  language  of  the  rule  ought  not  to  oper- 
ate against  the  rights  of  the  adverse  party;  it  is,  substan- 
tially, a  rule  for  the  payment  of  a  specific  sum,  and  a  decision 
that,  for  the  premium,  interest  should  be  allowed.  When, 
therefore,  the  attorney  of  the  plaintiffs  took  out  the  money, 
having  previously  informed  the  defendants'  attorney  that  the 
plaintiffs  meant  to  go  for  a  total  loss,  to  construe  the  act  of  re- 
ceiving the  money,  as  an  affirmance  of  the  plaintiffs'  right  to  the 
premium  only,  would  appear  to  me  to  be  unreasonable  and  un- 
just. I  am  of  opinion,  therefore,  that  the  taking  out  themoney 
did  not  prejudice  the  plaintiffs'  right  to  proceed  for  a  total  loss. 

*The  next  objection  to  the  verdict  is,  that  parol  proof  was      [  *  203  ] 
inadmissible  to  explain  the  commercial  import  of  the  nota  6ene, 
'*  The  vessel  sails  under  a  sea-letter,  without  a  register." 
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NEW-roRK,      It  appears  to  be  well  ascertained,  that  a  tea-kittr  is,  ia  truth, 
^^iJijJfS^  a  document  furnished  by  the  custom-house,  under  the  signa- 
i.&c.Slzobt  ture  of  the  president  of  the  United  Siatet^Bod  the  secretary  of 
^'  A       ^^^^^ '  ^^^  ^^^^  ^^  paper  which  the  plaintiffs  had  on  board 
"dsr.^"'    when  the  vessel  sailed,  was  a  certiiicatft  of  Americmn  ownership, 
under  the  signature  of  the  collector  of  the  customs.     It  is  not 
denied  that  this  nota  bene  was  a  warranty,  and  thai  if  the  ves- 
sel had  not  what  in  judgment  of  law,  is  a  sea^letier^  then  the 
warranty  being  broken,  the  policy  is  rendered  void. 

The  parol  proof  goes  to  show,  that  in  the  year  1798,  in  con^ 
mon  parlance^  the  certificate  of  ownership  was  a  ua-Aetter ;  but 
that  the- difference  between  them  was  understood  by  most 
merchants.  To  the  effect  of  this  proof  the  defendants  object, 
because  it  is  an  attempt  to  explain  away  the  meaning  of  words 
that  have  a  precise  and  legal  iniport. 

The  usage  of  trade  is,  certainly,  very  properly  resorted  to, 
in  a  variety  of  cases,  in  commercial  questions ;  but  in  a  case 
situated  like  the  present,  in  my  opinion,  the  parol  proof  offered, 
ought  not  to  have  been  admitted,  or,  if  admitted,  the  jury 
should  have  been  charged  not  to  regard  it. 

It  is  of  the  first  importance,  in  all  cases  of  contracts,  to  as- 
certain the  sense  and  meaning  of  the  parties  to  the  contract. 
When  they  reduce  their  agreement  to  writing,  they  are  bound 
by  the  legal  import  of  the  terms  they  employ  to  express  their 
meaning ;  otherwise,  one  party  might  allege  that  be  had  one 
conception  of  the  purport  of  the  contract,  and  the  other  might 
insist  on  a  different  conception.  When  this  contract  was  en- 
tered into,  such  papers  were  known,  as  a  sea-letter,  and  a  cer- 
tificate  of  ownership ;  their  difference  was  well  understood  bj 
merchants,  and  it  appears,  that  they  generally  considered  a  cer- 
tificate of  ownership  not  to  be,  properly  speaking,  a  sea-letter. 
\  *  204 1  It  *does  not  appear  that  the  defendants  had  such  a  conception, 
or  fell  into  the  error  of  considering  the  one  of  these  papers  as 
the  other.  It  would,  in  my  apprehension,  be  a  departure  from 
all  rules  of  law,  to  admit  an  understandii^  or  error  of  this  kind 
to  prevail  against  the  certain,  the  known  and  legal  import  of 
the  words.  Though  in  commercial  questions,  I  would  pay 
every  attention  to  the  usage  of  a  particular  trade,  when  ne- 
cessary to  give  effect  to  the  intention  of  parties,  I  never  can 
consent  to  explain  away  the  clear  and  unequivocal  language 
of  this  warranty,  not  in  the  least  ambiguous,  because  some 
merchants  nuiy  have  perverted  the  meaning  of  the  term  sea- 
letter,  well  known  in  our  laws,  and  specially  provided  for  in  our 
treaties. 

From  the  terms  of  the  special  verdict,  it  appears  to  me  that 
there  must  be  a  new  trial.  It  states  that  the  vessel  insured 
sailed  under  a  sea-letter,  according  to  the  terms  of  the  policy, 
and  the  true  intent  and  meaning  of  the  parties ;  and  that  the 
sea-letter  proper  was  not  intended  by  the  policy  or  the  parties, 
to  be  on  Doard,  and  that  the  same  was  not  required  to  be  on 
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board,  according  to  the  commercial  import  of  the  terms. 
These  facts  are  founded  on  the  parol  {xroof  I  have  taken  no- 
tice of)  and  that  proof  hj  no  means  justifies  the  assertion  in  griswold 
the  verdict,  that  the  vessel  sailed  under  a  sea-letter,  according 
lo  the  terms  of  the  policy,  and  the  true  intent  and  meaning  of 
the  parties.  On  the  ground,  therefore,  tliat  parol  proof  was 
admitted  to  explain  tenns  perfectly  understood,  and  to  give 
them  a  sense  different  from  their  le^  import,  a  new  trial  must 
be  granted,  v^th  costs  to  abide  the  event  of  the  suit. 

New  trial  granted,  (a) 

(a)  A  new  trial  wra  hod,  and  a  l>ill  of  exceptions  tendered  to  the  Judge,  who  ruled,  ac- 
cording to  the  above  decision,  that  parol  eviaence  was  inadmissible  to  explain  the  mean- 
lag  of  the  term  ata-UUer,  Qii  this  a  writ  of  etror  was  brought,  and  the  decision  of  the 
court,  on  that  point,  was  reversed.    See  vol.  2.  p.  233. 


*N.  L.  8l  G.  Griswold  against  The  New- York  In-      [  *  205  ] 
suRANCE  Company. 


THIS  was  an  action  on  a  policj  of  insurance,  dated  the  27th 
of  February,  1804,  on  the  freight  of  the  ship  CuJUoden,  valued 
at  3,200  dollars,  on  a  voyage  "  at  and  from  Neio-  York  to  Bar* 
celona,  with  liberty  to  touch  at  OibraltarJ^  The  loss  was 
stated  in  the  declaration  in  the  following  manner;  that  the 
said  ship,  while  endeavoring  to  sail  out  of  the  harbor  of  New* 
YorJcy  in  the  prosecution  of  her  voyage, "  was  assailed  by  tem- 
pests, and  by  the  mere  violence  of  tfie  winds,  waves  and  cur- 
rent, was  driven  aground  and  stranded,  on  the  beach  or  shore 
of  Long  Island,  at  or  near  Brooklyn,  and  was  then  and  there 
forced,  driven,  and  cast  upon  and  against  certain  sands,  sand- 
banks and  rocks,  and  the  said  vessel  thereby  became  and  was 
stranded,  bilged,  broken,  shipwrecked,  and  filled  with  water, 
tmd  the  goods  and  merchandise  laden  on  board  the  same,  be- 
came and  were  wet,  spoiled  and  damaged,  and  were  rendered 
wholly  unfit  to  be  transported  to  their  intended  destination, 
insomuch  as  to  render  it  expedient  and  necessary  forthwith  to 
sell  and  dispose  of  the  same  at  public  auction,  &c.  By  means 
whereof  the  said  voyage  was  interrupted,  broken  up  and  lost, 
and  the  freight  so  expected  to  be  earned  by  the  said  vessel 
and  assured,  became  and  was  wholly  lost  to  the  owners  there- 
of/'   The  cargo  conasted  of  flour  and  staves. 

The  vessel,  in  attempting  to  get  out  of  the  harbor,  on  Satwr- 
day,  the  3d  of  March,  1804,  about  three  o'clock  in  the  after- 
noon, grounded  at  Brooklyn,  on  the  shore  opposite  the  city  of 
Neio-York.  Having  twisted  her  stemposts,  she  became  ♦ex- 
tremely leaky ;  she  was  got  off  and  hauled  to  a  wharf  at  Brook" 
lyn,  where  it  became  necessary  to  take  out  the  cargo  to  pre- 
vent her  sinking.    All  the  flour,  except  about  160  barrels,  was 
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A  vessel^  in  sAp 
tenptinr  to  g«4. 
ont  of  me  mir- 
boff,  in  order 
to  proceed  on 
het  voyage, 
IprouaHed,  in 
consequence  o( 
wfaidi  8be  le-. 
came  leaky  j ' 
the  cargo,  con* 
sistiug  chiefly 
of  flour,  being 
damaged,  was 
unladen.  Tlie 
ship  was  repair 
ed  in  six  days 
at  an  expense 
of  150  dollars. 
Information  ol 
the  accident  was 
given  to  the 
underwriters  on 
the  skip  and 
freifirhtfthedsiy 
after  it  happen- 
ed, and  a  iormal 
abandonment 
made  to  them, 
two  days  there- 
after. The 
owners  of  the 
cargo  received 
it  of  tlie  owners 
of  the  vessel, 
and  sold  it  at 
auction,  at  a  loss 

r*206] 

of  about  27  per 
cent.  It  wBf 
held,  that  the 
insured  had  no 
right   to  nhvi 
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NEW.YOKK,  damaged.  The  ship,  on  the  5th  of  Mareh^  was  got  over  tj 
^^^Jji;*2J^  New'-iarky  and  repaired  in  six  dajrs,  at  an  expense  of  about 
GRitwoLo  150  dollars,  and  was  in  possession  of  the  assured  ready  for  sea. 
NY  1*8  Co  ^^^  ^^^'  ^^  ^^'^  ^^^  about  half  its  cost,  and  for  more  than 
'  double  the  amount  of  freight.  The  plaintiffs,  on  the  4th  of 
uThave^bwuSi  ^^^^>  informed  the  defendants  of  the  accident  which  had 
on  carrying  the  happened,  requesting  them  to  take  such  measures,  for  the 
T^ofiSic£i-  P>^^^>^^^on  of  the  vessel  and  freight,  as  they  might  think 
Siwtion,  so  as  to  proper.  On  the  5th,  they  made  an  abandonment  of  £e  fiei^t 
SeiyfiiiifrBiriiL  ^^  defendants,  on  the  ground  that  the  voyage  was  broken 
The  aasistimce  up ;  and  again,  on  the  7th,  they  made  a  formal  abandonment  of 
rof««*m«tb*  ^®''  interest  in  the  ship  and  freight  to  the  defendants,  and 
the  property/oD  offered  them  all  the  documents  and  information  in  their  power. 
of  *3»  bccSna  ^^  answers  were  returned  by  the  defendants  to  these  commu- 
did  not  amount  nications.  The  defendants  were  also  insurers  on  the  ship, 
imce^  of**^*SB  '^^^  ca^'go,  which  was  insured  by  the  Commercial  Insurance 
abaniionment  Company^  belonged  to  persons  to  whom  the  plaintiffs  had  char- 
ihS  **So/of  ^"^^  ^®  '^'^'P  ^^'  ^'^  voyage :  the  owners,  on  hearing  of  the 
flour    intendMi  accideut,  abandoned  the  cargo  to  the  insurers,  who  accepted 

d<IJS?'**''°re  ^  abandonment 

that  flour,  once  One  of  the  directors  of  the  New- York  Insurance  Company^ 
SSppe?*  and  ^^^  ^^^^  agent  on  such  occasions,  and  another  person,  an 
afterwardadam-  agent  of  the  Commercial  Insurance  Company,  assisted  and.  gave 
JiSer  should!^  directions,  in  saving  the  cargo.  The  plaintiffs  also  assist^  in 
againinspected,  the  preservation  of  the  vessel  and  cargo. 
ported '^Sec^s  The  caigo  was  taken  away  and  sold  by  the  Commercial 
o.voi.3.p.33L  Luurance  Company,  and,  as  it  appeared,  with  the  assent  of  the 
plaintiffs.  The  loss  on  the  net  sales  of  the  cargo  was  about 
27^er  cent. 

The  charter-party  between  the  plaintiffs  and  the  owners  of 
the  cargo,  contained  the  usual  covenants,  and  that  the  same 
[*207]  should  be  delivered,  &c.,  "the  acts  of  God,  fire,  and  ♦aO 
and  every  the  dangers  and  accidents  of  the  seas,  and  of  navi- 
gation of  whatever  nature  and  kind  soever,  restraints  of  foreign 
powers,  and  all  other  casualties  during  the  voyage,  always 
excepted." 

The  cause  was  tried  at  the  Ntw-York  Sittings,  on  the  1 6th 
day  of  January,  1805,  before  Mr.  Justice  Livingston,  when  the 
jury  found  a  verdict  for  the  plaintiffs,  for  a  totd  loss. 

The  grounds  on  which  the  defendants  now  moved  to  set 
aside  the  verdict  were,  1.  That  the  declaration  did  not  contain 
a  sufficient  averment  of  the  loss ;  2.  That  the  plaintiffs  had  no 
right  to  abandon  the  ship  or  freight ;  3.  That  the  abandonment 
was  not  accepted ;  4.  That  the  verdict  was  against  law  and 
evidence. 

Hoffman,  for  the  defendants.  The  averment  of  a  total  loss 
of  freight,  contained  in  the  declaration,  is  insufficient.  Because 
the  cargo  was  damaged,  it  did  not  follow  that  the  plaintifik 
would  not  be  entitled  to  freight.  The  damage  to  the  ship  was 
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very  slight ;  she  was  repaired  in  a  few  days,  at  a  small  expense,  new-york 
and  was  in  a  situation  to  prosecute  her  voyage,  and  earn  freight,  y^^^^^lfj^^^ 
It  was  in  the  power  of  the  plaintiffs;,  as  owners  of  the  vessel,     griswold 
to  have  retained  the  cargo,  as  security  for  the  freight,  if  the  »,  y  ti    oo 
owners  of  the  flour  did  not  choose  to  send  it  forward  to  its     '    ' 
place  of  destination,  in  its  damaged  state.     The  flour  having 
been  once  regularly  inspected  and  shipped,  and  the  voyage 
conmienced,  there  was  no  necessity  for  its  being  reinspected 
for  exportation,  since  it  must  be  considered  as  already  export- 
ed.    The  continuation  of  the  voyage  would  have  been  no  in- 
fraction of  the  law  for  the  inspection  of  flour  and  meal.f     It  ^/^y^^ 
would  be  very  hard,  therefore,  to  make  the  defendants  an-  sess.  24.  c.  i3o! 
swerable  for  a  total  loss ;  especially,  as  without  an  abandon-  *•  ''•  "><*  ^ 
ment  of  the  ship  to  them,  they  could  have  no  right  to  the  Ken 
on  the  cargo  for  the  freight.     There  is  no  pretence  that  any 
abandonment  of  the  ship  was  made  before  the  7th  of  March, 
or  that  it  was  accepted.     Prior  to  that  time,  the  owners  of  the 
vessel  had  delivered  the  greater  part  of  the  cargo.     Admitting 
that  ^enough  remained  to  pay  the  freight,  yet  the  defendants,       [  *  20b  { 
by  virtue  of  an  abandonment,  would  be  entitled  to  a  Ken  en 
the  whole  cargo,  which  has  thus  been  impaired  by  the  act  of 
the  plaintiffs. 

Nothing  can  fairly  be  inferred  agcunst  the  defendants,  from 
the  conduct  of  the  agent  ot  the  defendants,  who  is  usually  em- 
ployed in  cases  of  wreck  or  stranding.  It  was  essential  to  the 
preservation  of  the  ship,  that  the  cargo  should  be  landed.  He 
assisted,  as  a  matter  of  duty  ;  and  it  does  not  appear  that  he 
gave  any  directions,  as  to  the  disposition  of  the  cargo.  His 
acts,  therefore,  cannot  be  construed  into  a  consent,  on  the  part 
of  the  defendants,  that  the  voyage  should  be  broken  up.  The 
principal  is  not  answerable  for  the  acts  of  a  special  agent, 
further  than  while  the  latter  acts  within  the  scope  of  his  au- 
thority.|  Besides  the  cargo  was  unladen,  and  sent  to  auction,  t  i  Em,  Rep 
before  the  abandonment  was,  in  feet,  made.  fioHJ-^^  ci 

The  judge,  at  the  trial,  left  it  to  the  jury,  whether  the  de-  v.HeruUy. 
fendants  had  not  accepted  the  abandonment,  when  there  was 
no  evidence  whatever  of  that  fact.     The  jury  then  must  have 
found  their  verdict,  without  any  evidence  to  support  it 

T.  L.  Ogden  and  Riggs^  for  the  plaintiffs.  The  declaration 
avers  the  breaking  up  of  the  voyage  in  consequence  of  the 
daifiage  to  the  cargo,  which  is  a  total  loss,  from  the  interrup- 
tion oi  the  voyage.  Freight  is  dependent  on  both  vessel  and 
cargo ;  and  if  the  voyage  be  defeated  by  means  of  the  cargo,  it 
constitutes  a  total  loss  within  the  meaning  of  the  policy. 
Though  the  flour  was  not,  at  first,  so  much  damaged  as  to  be 
totally  lost,  yet  it  was  so  far  injured,  that  it  must  inevitably 
have  spoiled  before  it  reached  its  port  of  destination.  It  was 
the  duty  of  the  insured,  and  for  the  interest  of  all  parties,  that 
the  voyage  should  be  broken  up,  that  as  much  as  possible  of 
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NEW-YORK,  the  cargo  should  be  saved*  The  ship-owners  undertook  to  da 
.J^'^y*  ,  liver  the  cargo,  saving  the  perils  of  the  sea.  The  perils  of  the 
GaiswoLD  ^^  have,  in  this  case,  prevented  the  delivery. 
N  Y  I '  r  It  is  CL  just  <^  sound  principle  of  the  French  law,  though  it 
r*2091  ^  does  not  appear  to  *have  been  adopted  by  any  jEJ/ig-ZuA  decision, 
'-  -'       that  the  charter-party  is  dissolved  by  shipwreck.     So,  in  cases 

of  embargo,  where  the  goods  are  of  a  perishable  nature,  the 
t  Abbou,  343.    controct  is  considered  as  at  an  end.f     It  would  be  a  very  rigid 
rule  to  compel  the  party  to  carry  the  goods  to  their  place  of 
destination,  when  it  is  certain  that  they  must  perish  and  be  wholly 
lost,  by  the  way.     Every  party  is  bound  to  a  beneficial  per- 
formance of  his  contract ;  but  if  an  event  mtervenes  which 
prevents  the  performance,  or  renders  it  injurious,  he  shall  be 
excused.     As  in  the  case  where  A.  underlet  a  house,  with  the 
furniture,  toB.,  the  htter  was  excused  from  paying  or  perform- 
ing his  part  of  the  contract,  because  the  furniture  was  subject 
Ir^i^t^'  ^^  wrears  of  rent.|     In  consequence   of  the  damage  to  the 
1.  kowtrt^^  cargo,  the  contract  of  charter-party  could  not  have  been  per- 
formed without  injury  to  the  plaintiffs ;  for  if  they  had  carried 
it  in  its  perishable  state,  to  the  plaee  of  destination,   they 
would  have  bad  no  security  for  the  fi'e^ht,  if  it  be  law,  as  Lord 
%tBurr/.f86.   Mansfield  observed  in  the  case  of  Luke  v.  Lvdey^  that  the 
owner  of  the  goods  may  abandon  them  for  the  freight. 

The  acts  of  the  agent  of  the  defendants  strongly  evince 
that  Uie  abandonment  was  accepted ;  and  though  he  made  no 
express  declaration  that  he  was  acting  for  the  defendants,  yet 
this  is  the  fair  and  just  inference  from  his  conduct.  The  un 
lading  the  flour  before  the  abandonment  was  made,  was  an 
act  of  necessity,  to  prevent  the  sUp  from  sinking.  The  plain- 
tifls  were  not  bound  to  remain  idle  spectators,  and  suffer  the 
property  to  perish.  By  the  abandonment,  the  insurers  became 
the  owners  of  the  flour,  and  it  was  their  duty  to  have  it  rein- 
spected,  if  necessary.  The  6th  section  of  the  act  authorizes 
the  reinspection  of  flour  before  inspected.  But  the  true  con- 
struction of  the  act  is,  that  it  prohibits  the  sending  of  damaged 
flour  out  of  the  state.  The  policy  of  the  law  is  to  preserve 
the  reputation  of  the  state,  as  to  this  article,  in  a  foreign  mar- 
ket. It  should,  therefore,  be  good,  at  the  moment  preceding 
its  exportation.  The  plaintins  were  thus  excused  for  not 
sending  it  to  its  place  of  destination. 

The  objection  that  the  lien  of  the  owners  of  the  vessel  was 
I  ^210]  impaired  *^by  the  landing  and  delivery  of  a  part  of  the  cargo^ 
begs  the  question.  The  owners  of  the  cargo  were  not  bound 
to  put  it  on  boacd  of  the  ship  afler  she  was  repaired,  in  order 
that  she  might  earn  freight  If  so,  the  ship-owners  were  enti- 
tled to  pro  rata  freight  only.  The  notice  given,  on  the  4th  of 
March,  to  tlie  insurers,  to  take  care  of  their  interests,  enabled 
them  to  secure  an  indemnity  for  the  freight,  as  effectually  as 
if  the  ship  had  been  transferred.  If  there  was  property  on 
board  sufficient  to  answer  all  demands,  it  was  enough.  To 
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entitle  the  defendants  to  receive  the  freight,  it  was  not  nece»-  N£W.Y<mK| 
sary  to  abandon  the  ship.     As  long  as  the  law  allows  the  ship     ^^^'  ***• 
and  freight  to  be  insured  separately,  the  right  to  abandon  the  ^^grwwold^ 
freight,  whenever  the  voyage  is  broken  tip  and  defeated,  must  ^  ^  J;^ 
exist,  and  be  supported  throu^iout,  distinct  from,  and  inde- 
pendent of^  the  sUp. 
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Harison^  in  reply.  In  six  days  after  the  accident,  the  ship 
was  completely  repaired,  at  a  trifling  expense,  and  capable  of 
proceeding  on  her  voya^.  Can  it  be  said  that  the  assured 
had  a  right  to  abandon  m  such  a  case  ?  If  the  right  existed, 
it  did  not  arise  from  the  condition  of  the  vessel ;  but  from  that 
of  the  cargo.  But  the  state  of  the  cargo  will  never  authorize 
an  abandoiunent  of  freight,  while  there  are  goods  enough  re- 
muning  to  pay  the  freight.  If  the  owner  of  the  vessel  has 
thought  proper  to  give  up  the  cargo,  when  he  might  have  pros- 
ecuted the  voyage  and  been  entiUed  to  full  freight,  it  is  his 
own  act,  for  the  consequence  of  which  the  defendants  ought 
not  to  be  made  liable.  The  language  of  the  contract  is,  if  the 
freight  be  lost  by  the  perils  of  the  sea,  the  insnrers  will  pay 
the  amotmt,  otherwise  not.  If  the  assured  has  delivered  the 
cargo  without  receiving  the  freight,  it  is  his  own  folly.  The 
notice  of  the  accident,  said  to  be  first  given,  though  not  stated 
in  the  case,  may  be  considered  as  a  very  proper  act,  even 
though  the  plaintiffs  Iiad  not  any  intention  to  abandon.  The 
language  and  conduct  of  the  agent  of  the  defendants  showed 
merely  his  cooperation  with  the  plaintiffs,  in  saving  the  cargo, 
that  it  might  be  carried  to  its  place  of  destination ;  what  he 
did  on  the  occasion  was  proper,  *with  a  view  to  the  probable  [  *  21 1  ) 
average  loss  that  might  arise.  His  conduct,  as  to  the  unlading 
and  saving  the  cargo,  does  not  imply  that  he  acted  for  the  in- 
surers, as  owners;  it  was  merely  to  diminish  the  loss  that 
might  arise  from  the  accident.  The  abandonment  was  made 
on  the  7th,  when  a  part  only  of  the  cargo  remained  for  them 
to  take  possession  of,  in  order  to  secure  the  freight.  If  the 
plaintiffs  before  acted  as  the  agents  of  the  defendants,  they 
violated  their  duty  in  disporang  of  the  cargo.  By  delivering 
the  best  part  of  the  flour  and  lea;ving  only  what  was  damaged, 
they  impaired  the  security  of  the  insurers  for  the  freight.  In 
the  state  in  which  the  cargo  was  at  the  time,  it  could  not  be 
abandoned,  for  it  was  not  deteriorated  to  half  its  value ;  and 
its  future  or  possible  state  is  not  to  be  anticipated,  as  the 
ground  of  an  abandonment.  It  is  impossible  to  decide  wheth- 
er the  sending  of  the  goods  forward  in  such  a  case,  may  not 
prove  beneficial.  If  the  vessel  had  been  driven  into  an  inter- 
mediate port,  and  the  cargo  thus  slightly  damaged,  the  assured 
would  have  been  bound  to  have  prosecuted  the  voyage.  It  is 
prohaUe,  that  the  cargo,  when  carried  to  its  destined  port, 
w^ttld  have  paid  the  freight,  or  at  least  a  portion  of  h.  The 
assured  ought  not  to  be  allowed  to  decline  taking  this  chance, 
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N£W.YORK,  and  to  break  up  the  voyage,  on  mere  conjectares  as  to  tlie 

^^^Jij^JfJ^  probable  result.     That  the  performance  of  the  contract  would 
Griswolo    not  have  been  beneficial,  is  not  a  legitimate  excuse.    There 

N  Y  I "    Co  ^^^  ni^'iy  contracts  which  the  party  is  bound  strictly  to  per- 
.    .  Its.     .  f^f  j^^  though  it  may  be  to  his  own  prejudice ;  as  in  the  case  of 
a  common  carrier,  or  a  covenant  to  pay  rent,  which  must  be 
executed,  though  the  premises  are  destroyed  by  fire. 

The  act  relative  to  the  inspection  of  flour  furnishes  no  ex- 
cuse. The  flour,  in  this  case,  had  been  actually  inspected  ac- 
cording to  law.  If  the  vessel  had  been  detained  several  weeks 
in  port  by  contrary  winds,  would  the  inspectors  have  had  a 
right  to  insist  on  reinspecting  the  flour,  because,  in  the  inter- 
mediate time,  it  may  have  received  damage  on  board  ?     It  is 

r  *  212  ]  enough,  if  the  flour  be  inspected  *at  the  time  it  is  laden.  As 
soon  as  the  vessel  is  cleared  out  from  the  custom-house,  the 
authority  of  the  inspectors  is  at  an  end.  The  9th  section  of 
the  act  applies  merely  to  the  inspection  of  the  article,  at  the 
time  of  lading.  The  intent  of  the  act  is,  no  doubt,  to  main- 
tain the  credit  of  this  staple.  But  its  reputation  cannot  be 
afiected  by  a  deterioration  arising  from  sea-damage^  if  not  vi- 
tiated by  any  original  or  internal  defect ;  for  foreign  nations 
will  not  impute  the  effects  of  sea-damage  to  any  original  bad 
quality  in  the  flour. 

Kent,  Ch.  J.  I  am  of  opinion,  that  the  plaintifis  might 
have  carried  on  the  flour  without  a  reinspcction,  and  if  the 
owners  had  refiised  to  permit  them,  they  would  have  been  li- 
able for  the  full  freight  for  the  voyage.  The  inspection  law 
does  not  apply  to  the  case  of  flour  duly  inspected  and  shipped, 
and  relanded  after  the  commencement  of  the  voyage,  for  a 
temporary  purpose  merely.  It  might  have  been  otherwise,  if 
the  voyage  in  question  had  been  given  up,  and  the  flour  after- 
wards purchased  for  another  and  distinct  voyage.  But  as  long 
as  the  vovage  continues,  the  first  inspection  will  be  suflicient. 

The  plaintifl!s  had  also  a  right,  on  refitting  their  ship  in  due 
season,  to  insist  on  taking  on  the  cargo,  or  to  be  paid  their  full 
freight.  This  rule  received  a  clear  and  full  recognition,  in 
the  case  oiLutwid^t  fy  How  v.  Gray,  determined  in  the  House 
of  Lords  in  1733,  {Abbott^  249.)  and  it  was  alluded  to,  as  be 
ing  a  settled  rule,  by  the  Court  of  K.  B.,  in  the  case  of  Luke 
V.  Lyde.  (2  Burr.  882.)  But  we  have  a  nearer  authority,  in 
the  case  of  Herbert  v.  HaUett,  decided  in  this  court  in  April 
term,  1802.  It  was  an  action  on  a  policy  on  fi'eight,  on  a 
voyage  from  Neto-York  to  the  Hatanna.  The  voyage  com- 
menced, and  the  brig  was  stranded  at  Saiidy  Hook.  The 
cargo  was  unladen  in  an  injured  state,  and  brought  back  to 
NetO'Yorkj  and  the  vessel  returned  in  three  or  four  days,  and 
in  two  or  three  weeks  was  completely  repaired.  The  court 
held  that  the  freight  of  the  voyage  was  lost,  by  the  negligence 
[  *  213  ]  *or  folly  of  the  plaintifl*,  and  not  by  the  perils  of  the  sea ;  for 
172 


N.  Y.  Iks.  Ca 


OF  THE  STATE  OF  NEW-YORK.  213 

that  he  might  have  taken  on  the  cargo,  but*  having  neglected  new-vork 
to  entitle  himself  to  freight  against  the  shipper,  he  ought  not  ^^JJj^J^^ 
to  recover  it  of  the  insurer.  geiswold 

The  only  remaining  inquiry  in  this  case  is,  whether  the  de- 
fendants accepted,  and  thereby  made  valid,  the  abandonment 
of  the  freight.  The  abandonment  of  the  ship  was  made  to 
them  on  the  7th  of  March,  when  she  was  in  safety.  At  that 
time,  there  was  no  color  of  right  to  abandon,  nor  was  there 
any  proof  of  an  acceptance.  The  defendants  did  not,  there- 
fore, become  owners  of  the  ship,  so  as  to  have  made  it  in- 
cumbent on  themy  to  have  offered  to  carry  on  the  cargo.  Nor 
is  there  any  act  of  their8,'which  looks  towards  an  acquiescence 
in  the  abandonment  of  the  freight.  Their  agent  superintend- 
ed the  unlading  of  the  ship,  and  that  act  was  requisite  for 
the  repair  of  the  ship ;  this  superintendence  was  prudent  and 
proper,  as  they  were  responsible  for  the  damages  and  repairs ; 
and  it  would  be  unreasonable  to  construe  this  act,  which  evi- 
dently had  for  its  object  only  the  repair  of  the  ship,  into  an 
acceptance  and  ownership  of  the  freight. 

I  suppose  it  unnecessary  to  examine  the  question,  (a) 
whether  the  shipper  would  be  liable  for  any  freight,  afler  hav- 
ing abandoned  his  cargo  to  the  owner  of  the  vessel,  in  conse- 
quence of  its  great  deterioration,  because,  we  have  no  reason 
to  conclude  from  the  case,  that  the  flour  would  not  have  been 
of  suflScient  value,  at  the  port  of  destination,  to  have  paid  the 
freight.  The  verdict  before  us  is  clearly  against  evidence  and 
law,  and  ought  to  be  set  aside  with  costs  to  abide  the  event. 

Tompkins,  J.,  Spencerj  J.,  and  Thompson,  J.,  concurred. 

Livingston,  J.  I  concur  in  the  opinion  just  delivered ;  but 
there  is  one  point  made  in  the  cause  that  has  not  been  noticed, 
and  which  it  appears  to  me  necessary  to  decide  before  the 
plaintiffs  can  have  judgment. 

*To  make  out  a  right  to  abandon,  it  was  insisted  that  the  [*  214  J 
injury  which  happened  to  the  cargo,  would  have  rendered  it 
of  little  or  no  value  before  it  reached  its  port  of  destination, 
and  that,  therefore,  the  plaintiffs  would  have  earned  nothing 
by  carrying  it  on,  as  the  shipper  might,  in  such  case,  have 
avoided  pa]rment  of  freight  altogether,  by  an  abandonment  of 
the  property. 

That  an  owner  of  a  vessel,  afler  a  literal  performance  of  the 
terms  of  the  charter-party,  by  carrying  a  cargo  to  its  destined 
port,  should  be  entitled  to  freight,  whatever  injury  it  may  have 
sustained  in  transitu,  so  that  it  proceed  from  no  fault  on  his 
part,  appears  a  proposition  so  self-evident,  that,  perhaps,  it 
never  would  have  been  questioned,  but  for  what  fell  firom  Lord 
Mansfield  in  delivering  judgment  in  the  case  of  IaJcc  v.  Lyde» 

(a)  See  Abbott,  Sd  ed.  SS2  to  292.  The  question  appears  not  to  have  been  decided 
mEn^nd.  There  is  a, dictum  of  l^rd  Mansjieldm  Luke  v,  Lyde, {2  Ikirr.QSli,)  that 
the  goods  might  be  abandoned  for  the  freight  3  but  see  AbboU,  £92.  and  S  Johnt,  lUp, 

173 


ei4  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  "  If  the  merchant^"  says  his  lordship,  "  abandons  the  whole 
J^J^J^J^  cargo,  he  is  excused  freight,  and  he  may  abandon  a//,  though 
they  are  not  all  lost."  But,  besides  tiiat  a  different  poiiut 
was  then  belbre  the  court,  it  is  not  certain,  that  Lord  Mans- 
field intended  to  be  understood,  as  speaking  of  an  entire  cargo 
actually  transported  to  its  place  of  delivery.  If  he  did,  I 
can  only  say,  that  the  opinions  of  the  most  learned  judges,  on 
points  not  at  the  time  in  issue,  though  entitled  to  respect,  faaTe 
not  the  force  of  authority,  on  those  who  follow  them,  (a) 
This  would  be  making  the  ship-owner  an  insurer  of  goods  to 
the  amount  of  his  freight,  and  exposing  him  to  an  entire  loss 
of  the  latter,  without  any  fiiult  on  his  part.  Where  is  the  evi- 
dence of  his  having  assumed  the  risk  ?  In  the  contract  we 
look  for  it  in  vain ;  still  less  will  the  conclusion  f^esuU  from 
any  fair  course  of  argument  When  a  good  vessel  has  been 
provided ;  when  she  has  been  well  found  ;  when  she  has  per- 
formed the  voyage,  and  is  ready  to  dehver  her  cargo,  there  is 
nothing  more  which  the  merchant  has  required,  as  a  condition 
precedent  to  the  payment  of  freight.  Upon  what  pretext, 
then,  aAer  having  used  the  vessel  agreeably  to  the  contract, 

[  *215  ]  can  he  throw  on  the  master's  hands  *a  cargo  which  may  not 
be  worth  a  cent,  instead  of  pajring  the  sum  agreed  on  for  the 
carriage  of  his  goods  ?  What,  in  such  case,  is  to  become  of 
the  mariners  f  Are  they,  too,  to  lose  the  wages  of  their  labor, 
which  would  be  a  natural,  but  unreasonable,  consequence  of 
such  a  doctrine;  for,  generally  speaking,  if  freight  be  not 
earned,  no  wages  are  due ;  or  are  they  also  to  come  in  for  a 
dividend  on  a  damaged  and  putrid  cargo  ?  Surely,  they  may 
sajr  with  the  poet,  hoc  in  fadera  non  venimus.  If  the  injury 
arise  from  the  misconduct  of  the  owner,  master  or  mariners, 
or  from  unfitness  or  want  of  seaworthiness  in  the  vessel,  there 
is  no  hardship  in  depriving  the  owner  of  freight  to  the  extent 
of  the  damage  done,  and  rendering  him  liable  for  further 
compensation,  if  necessary  to  make  the  merchant  whole,  and 

t  charU'Par-  also  for  the  scamcn's  wages.    Of  the  same  opinion  is  FoMier,f 

foULi.l'i^'  in  his  Treatise  on  Charter-Parties. 

New  trial  granted.(i) 

U)  See  Robimon,  and  anoAer  v.  7%e  Marine  Insttranee' Compamy,  (l  Johu   Rep. 
323.)   5cotfv.Xt*Ay«irforA*r#,(2JbAii*.ii«p.336.)    ZJohu.R^ll, 

{b)  See  S.  C.  vol.  3.  p.  321,  and  see  the  obeervation  ^  Kent,  Ch.  J.,  p.  360 


Potter  against  Lansing. 

In  an  action      THIS  was  an  action  on  the  case  for  an  escape^  nndfabe  re* 
^  ^ai^^l  *^^^  on  »>««««  process.    The  cause  was  tried  at  the  New-Torl 
mm,  on  metne  Sittings,  the  17th  April,  1805,  before  Mr.  Justice  J%ompson 
174 


OF  THE  STATE  OF  NEW-YORK  it\6 

One  BriggB  was  arrested  by  the  defendant,  who  was  sheriff  new-york. 
of  the  city  and  county  of  New-Yorky  on  a  captor  adre^onden^  M^^*  ^*^ 
dum^  returnable  in  July  term,  1796,  at  the  suit  of  the  present 
plaintiff,  and,  after  being  in  custody  in  the  gaol  some  weeks,  he 
made  his  escape.  The  sheriff  made  a  special  return  to  the  writ, 
of  a  rescue.  In  support  of  his  claim  to  damages,  the  plaintiff  |["*^5^T* 
proved,  that  Briggs  was  master  of  the  schooner  Friendship ;  piaintScan  re* 
and,  on  the  2d  JJecember,  1797,  signed  bills  c(  lading  for  a  ^*'«'  "<>  "?^ 
quantity  of  goods  shipped  on  board  of  the  «aid  schocmer  by  have  done  in'^e 
the  plaintiff,  to  be  delivered  to  jR.  fy  G.  Kinkeiul,  at  Kingstanj  <»"«»"«>  a<^t»on5 
in  the  island  of  Jamaica.  *The  invoice  of  the  goods,  amount*  [  *  216  ] 
ing  to  1,655/.  9s.  Sd.  Smah- Carolina  currency,  which  was  ex-  ^'o^^  more 
hibited  and  proved,  stated  them  to  be  shipped  for  the  account  than  he  faasac- 
and  mfcof  Messrs.  R.  fy  G.  Kinkead,  of  Kingston,  they  pay-  ioS^„Ln^  of 
ing  freight,  d^-c.  A  balance  of  account  of  129/.  lit.  3a.  was  thec«cape. 
also  proved  to  be  due  from  Brings  to  the  plaintiff.  It  further  iJppS/art^ 
appeared  in  evidence,  that  Bnggs  ran  away  with  the  goods,  accountandrisk 
and  never  delivered  them  to  the  consignees.  iC^^^Ji^^^^hi 

One  Hedden,  the  gaoler,  was  called,  on  the  part  of  the  de-  fi^^f  andu 
fendant,  as  a  witness,  to  prove  that  the  plaintiff's  attorney,  who  jj  Th^*Svoice 
is  since  dead,  on  being  informed  of  the  exertions  used  by  the  f^^  ^iu  of  lad- 
defendant  and  his  deputies,  to  retake  Briggs j  repUed,  that  it  S^'Jbl  c^7r 
was  no  matter ;  that  Briggs  was  not  worth  a  cent,  and  that  the  i»  considered  as 
defendant  need  not  return  the  writ.  This  evidence,  being  ob-  toZI^L^^^^ylyM 
jected  to,  was  overruled  by  the  judge.  *^one  can  bring 

It  appeared  from  the  testimony  of  several  witnesses,  that  ^anst^^  cai3 
Briggs,  while  in  prison.  Was  very  poor,  and  had  no  means  of  ner,inc^cihe> 
subsistence.  He  made  his  escape  by  the  address  and  man-  SdL^TbeVroiP 
agement  of  some  persons  who  came  to  see  him.  The  defend-  «J*y»*>y>«  *».' 
ant  made  diligent  pursuit  after  Briggs,  and  was  at  considera-  vested  Tf '  Um 
ble  expense  in  endeavoring  to  retake  him,  but  without  effect,     consignee. 

The  judge  informed  the  jury,  that  he  thought  that  the  &cts 
did  not  justify  the  sheriffs  return  of  a  rescue  ;  and  that  the 
plaintiff  had  established  his  right  of  action  against  Briggs,  for 
the  value  of  the  goods  specified  in  the  bill  of  lading  and  in- 
voice, as  well  as  for  the  balance  of  account ;  but  that  the  jury 
were  to  decide  as  to  the  amount  of  damages,  under  all  the  cir- 
cumstances of  the  case ;  that  the  poverty  of  Briggs  might  be 
considered  in  mitigation  of  damages ;  and  if  the  return  of  the 
sheriff  was  fraudmently  made,  it  would  be  in  aggravation  of 
the  damages  which  the  plaintiff  was  entitled  to  recover.  The 
jury  found  a  verdict  for  the  plaintiff  for  3,000  dollars,  damages ; 
and  on  being  asked  by  the  plaintiff's  counsel,  they  declared 
that  they  took  into  consideration  both  the  amount  of  invoice 
and  the  balance  of  account. 

*  Hoffman,  for  the  defendant     The  motion  to  set  aside  this       |  *217  | 
verdict  is  made  on  two  pounds;  1.  The  testimony  of  Heddcn 
ought  to  have  been  admitted,  to  show  the  declarations  of  the 
plaintiff's  attorney,  in  the  original  action,  and  to  prove  the  in- 
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NEW-YORK,  solvency  of  the  defendant  in  that  cause,  in  mitigation  of  dam 
^^5^^322^  «*®s  ;  2.  The  plaintiff,  at  all  events,  was  not  entitled  torecovei 
more  than  the  balance  of  the  account,  as  the  goods  specified 
in  the  invoice  were  for  the  account  and  risk  of  the  merchants 
in  Angston,  who  alone  had  a  right  of  action  against  Briggs. 

1.  The  attorney  of  the  plaintiff  had  a  right  to  withdraw  the 
writ  if  he  pleased,  and  to  direct  the  time  and  manner  of  its  re- 
turn. His  declarations,  therefore,  ought  to  have  been  received 
as  evidence  against  the  plaintiff.  The  present  suit  was  com- 
menced long  after  the  escape ;  and  it  would  be  unfair,  if  the 
attorney  were  allowed  to  lull  the  sheriff  into  security  by  such 
declarations,  to  deter  him  from  making  pursuit,  or  endeavoring 
to  retake  the  defendant,  atid  afterwards  compel  him  to  return 
the  writ,  and  to  be  answerable  for  the  escape.  If  these  decla- 
rations did  not  amount  to  a  legitimate  excuse  to  the  sheriff, 
they  ought,  at  least,  to  have  been  received  in  mitigation  of 
damages. 

2.  The  present  plaintiff  had  no  right  of  action*  for  the  goods, 
mentioned  in  the  invoice  and  bill  of  lading,  which  were  shipped 
for  the  account  and  risk  of  the  consignees.  By  the  delivery 
to  Briges^  the  carrier,  the  property  was  transferred  to 
Messrs.  Kinkead^  who,  it  is  fairly  to  be  inferred  from  the  evi- 
dence, had  paid  Potter  for  the  goods.  The  witness  did  not 
say  that  the  amount  was  due  the  plaintiff,  but  merely  that  the 
invoice  and  account  were  regular  and  correct.  It  is  a  set- 
tled principle  of  law,  that  where  goods  are  consigned  ibr  the 
account  and  risk  of  the  consignee,  who  is  to  pay  the  freight, 
the  property  is  transferred  by  the  bill  of  lading,  subject  only  to 
the  right  of  the  consignee  to  stop  in  transitu.  (1  Atlc,  245. 
Snee  v.  Prescott.  1  Ld.  Baym.  271.  Evans  v.  Marthtt.  6  East, 
22.  Newson  v.  Thornton.  4  East,  211.  Cox  v.  Harden.  7  Term 
Bep.  440.  Hodgson  v.  Lay.  8  Term  Bcp.  330.  Dawes  v.  Peck. 

[  *  218  ]  3  Bos,  *^  Pull  582.  Dalton  v.  Solomonson,)  (a)  All  the  cases 
are  cited  and  well  considered,  by  Mr.  Justice  Butler,  in  the  case 
of  Lickbarrow  v.  Mason,  in  his  opinion  delivered  in  the  House 

£^p1*2i.""^  of  Lords.f  The  case  o[  Davis  and  Jordan  v.  James,^  and  that 
of  Moore  V.  Wtlson,^  may  be  distinguished  from  the  others,  and 

1 5  Burr,  2680.  Were  decided  on  the  principle,  that  the  consignor  had  agreed 
to  pay  the  carrier  for  the  carriage  of  the  goods.     He  might, 

j^r«nii  Bxp,  therefore,  bring  the  action  against  the  carrier,  on  the  ground  of 
the  contract  between  them.  The  judge  charged  the  jury  that 
the  plaintiff  had  a  right  to  damages  to  the  value  of  the  goods 
shipped,  and  the  jury,  under  his  direction,  found  the  whole 
amount.  If  the  principle  here  contended  for  be  correct,  the 
jury  were  misdirected,  and  the  verdict  ought  to  be  set  aside. 

Biggs  and  Baddiff,  for  the  plaintiff.  1.  The  acts  of  an  at- 
torney, no  doubt,  bind  his  client ;  but  the  mere  declarations 
or  assertions  of  an  attorney  can  never  conclude  the  principal 
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especially  wlien  the  person,  to  whom  the  declarations  were  new-yobk, 
made,  did  not  act  in  consequence  of  them.     Nor  ought  they     ***^'  ^^^• 
to  have  been  received  in  mitigation  of  damages.     There  was  '^^^ 

no  express  direction  to  the  sheriff;  it  was  the  mere  opinion 
of  the  attorney,  which  does  not  appear  to  have  influenced  the 
conduct  of  the  sheriff,  or  to  have  lulled  him  into  security. 

2.  It  is  not  denied,  that  when  goods  are  ordered  by  a  person^ 
and  are  delivered  to  a  carrier  for  the  account  and  risk  of  the 
consignee,  the  property  is  transferred  by  the  consignor.  The 
rule  applies  as  between  the  consignor  and  consignee,  or  third 

Eersons.  Still  a  right  of  action  remains  in  the  consignor  against 
is  agent  the  carrier,  arising  out  of  the  contract  for  the  deliv- 
ery of  the  goods  to  the  consignee.     Admitting  that,  from  the 
face  of  this  transaction,  the  goods  were  to  become  absolutely 
the  property  of  the  consignee,  and  that  the  delivery  to  Briggs 
is  to  be  regarded  as  a  delivery  to  the  persons  named  in  the  bill 
of  lading  ;  still  it  does  not  follow,  that  the  right  of  action  is 
exclusively  in  the  consignee.     Two  persons  may  have  a  right 
of  action  for  the  same  thing.     A  bailee  may  bring  his  action 
to  recover  the  possession  of  •a  chattel,  and  so  may  the  owner.       [  *  219  I 
A  right  of  action  exists  in  the  consignor,  founded  on  the 
contract  made  with  the  carrier,  and  there  is  a  right  of  action 
in  the  consignee  founded  on  the  right  of  property.     Suppose 
the  bill  of  lading  had  never  come  to  the  hands  of  the  consignee, 
he  would  not  have  had  any  contract  or  document  on  which  to 
support  an  action.     The  consignor  has,  therefore,  a  right  of 
action  frnm  the  contract  for  the  carriage,  until  the  consignee 
uiterposcs  his  superior  right  of  property.     Whatever  may  be 
the  rights  of  third  persons,  it  does  not  fie  in  the  mouth  of  the 
carrier  to  make  the  objection  to  the  consignor's  claim.     He  is 
estopped  by  the  bill  of  lading.     The  action  may  be  brought 
either  in  the  name  of  the  person  to  whom  the  promise  is  made, 
or  in  the  name  of  the  person  for  whose  use  it  is  intended. 
(Dutton  V.  Poole,  Sir  T.  Raymond^  302.     Ilomsey  v.  Dimoche^ 
.  Vent.  119.   Bell  Y.  Champla{n,IIardres,32\.  No.  3.     Stack- 
ley  V.  Mill,  Sty.  296.)  The  case  of  *SViee  v.  Prescatt\  turned  1 1  Aik.  Sto. 
solely  on  the  right  of  property,  and  does  not  apply.     Besides, 
**  has  been  decided  in  subsequent  cases,J  that  the  consignor  15  Burr,  scso 
may  maintain  an  action  against  the  carrier.     The  true  distinc-  £^'**  ^^^*^[ 
tion  seems  to  be,  that  where  the  action  is  founded  on  the  con-  7>rm/Jfp.65t» 
tract  for  the  delivery,  it  may  be  in  the  name  of  the  consignor ;  ^^  ^'  "  *' 
but  where  it  is  on  a  tort,  for  a  violation  of  the  right  of  prop- 
erty, it  may  be  brought  by  the  consignee.     If  the  right  of  ac- 
tion, therefore,  in  the  plaintiff,  be  well  founded,  the  damages 
are  not  excessive.     Even  if  they  went  beyond  the  measure  of 
the  contract,  it  must  be  remembered,  that  there  was  unequivo- 
cal evidence  of  a  false  return,  which  was  a  just  reason  for  in- 
creasing the  damages.     The  return  was  false  both  in  law  and 
fact.     Where  a  person  is  arrested  on  mesne  process,  and  is  ac- 
tually confined  in  prison,  the  sheriff  can  never  return  a  rescue, 
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NEW-YORK,  for  he  is  bound  to  keep  the  prisoner  at  his  peril.f  And  if  i 
^[^y^^^-^  cuedy  even  by  an  invincible  force,  it  is  no  excuse.l  There  is 
not  a  shadow  of  evidence  to  prove  the  fact  of  rescue.  The 
defendant's  witnesses  proved  the  contrary.  The  poverty  of 
Briggi  is,  in  law,  no  ground  for  a  mitigation  of  damages.  In 
[  *  220  ]  Powtl  V.  Hord^  it  was  decided,  that  the  poverty  •of  the  pwty 
t  Compum  T.  who  had  escaped,  was  so  fiir  from  being  a  cause  for  mitigation 
m^* Ma^r.  ^^  damages,  that  it  furnished  an  additional  reason  for  the  jury 
Pribv,  Cro.  to  find  the  full  amount  of  the  plaintiff's  claim,  as  he  had  lost 
Jae.  419.  ^^  possibility  of  recovering  the  debt  of  the  original  defendant. 

X  5  Burr.  tSlt. 

(rNeUw.Mim-      HansoHy  in  reply.    In  this  action  the  plaintiff  has  no  right 
*^  to  receive  more  than  he  has  lost  by  the  escape.     He  is  enti- 

^  1  &r.  650.  ^'^  ^^  ^  indemnity  only  for  the  injury  he  has  sustained.  If 
the  consignor  has  really  lost  nothing,  and  has  not  been  injured 
by  th©-  non-delivery  of  the  goods  to  the  consignee,  he  is  not 
entitled  to  recover  damages  of  the  defendant.  Briggs  does 
not  appear  as  the  master  of  the  vessel,  in  the  employ  of  Potter ^ 
but  as  owner;  and  the  plaintiff  appears  as  a  commission  mer- 
chant, purchasing  and  shipping  goods  for  the*  account  and  risk 
of  Messrs.  Kinkeads.  The  go^s  being  shipped  for  the  ao 
count  and  risk  of  the  consimiee,  who  was  to  pay  the  freight, 
the  property  was  transferred  by  the  delivery  of  the  bill  of  lading, 
subject  merely  to  the  consignor's  right  to  stop  them  in  transitu. 
The  plaintiff  does  not  pretend  to  have  any  right  of  that  kind. 
How  then  is  he  injured  ?  or  how  is  his  right,  against  the  con- 
signees, impaired  by  the  conduct  of  Briggs  since  the  goods  were 
at  the  risk  of  Messrs.  Kinkeads  1  There  was  a  complete  sale 
and  delivery  of  the  goods,  as  between  vendor  and  vendee ;  and 
the  latter  done  has  the  right  to  bring  an  action  ag^iinst  the 
carrier  for  a  breach  of  his  duty.  The  doctrine  on  this  subject 
is  founded  in  reason ;  and  law  and  reason  ought  never  to  be  at 
variance.  If  all  the  cases  were  examined,  the  law,  as  contend- 
ed for  on  the  part  of  the  defendant,  will  be  found  well  set- 
16  7Vn»  1^.  tied.  II  It  is  about  50  years  since  the  doctrine  was  Ijud  down 
iw^!!^\M^  by  Lord  Ch.  J.  Hardwicke,  in  the  case  of  Snee  v.  Prescott.\ 
•9^'  In  that  case,  no  distinction  was  made  between  an  action  arising 

on  the  contract  between  the  carrier  and  consignor,  and  thai 
founded  J.  on  the  right  of  property  in  the  consignee.     If  any 
such  distinction  had  existed  in  law,  or  in  sound  sense,  it  would 
not  have  escaped  the  discernment  of  that  great  and  learned 
tn  ^'  c^  j"^C'  I^  Evans  v.  Martlett^\^  the  principle  is  stated  generally, 
jforf.  156.  '       that  where  goods  are  consigned  by  a  bill  of  *lading  to  A.,  the 
[  *  221  ]      consignee  must  bring  the  action  a^nst  the  master  of  the  ship, 
tt6^Mrr.S680  if  the  goods  be  lost.  The  case  ofVavisand  Jordan  v.  James ^^ 
seems  to  have  given  rise  to  all  the  doubt  on  this  subject.     It 
appears  to  turn  on  the  point  of  the  price  of  carriage  being 
paid  by  the  consignor ;  but,  from  an  attentive  perusal,  it  will 
be  evident  that  the  property  was  considered  as  in  the  con- 
hSmST^        Bignor.    The  case  in  1  Term  Rep.  659.§^  is  the  same.    In 
178 


OF  THE  STATE  OF  NLW-YORK.  2Sl\ 

Datves  V.  Peck,f  which  was  an  action,  on  the  case  against  a  NEW-YORK, 
common  carrier,  Ld.  Kenyan,  at  N.  P.  considered  that  the  de-  ,^_?IJJ;]!2^ 
livery  to  the  carrier  fixed  the  property  in  the  consignee,  and 
that  lie  alone  could  bring  the  action.     On  a  motion  for  a  new 
trial,]:  the  counsel  relied  upon  the  case  cited  from  5  Burr. 
Rep.  2680.  and  1  Tenn  Rep.  659.  but  the  whole  court  agreed 
witn  Ld.  Kenyony  that  the  right  of  action  depended  on  the 
right  of  property  ;  that  those  two  cases  were  exceptions  to  the   j  g  Term  Rep 
general  rule,  and  were  decided  on  a  special  a^eement  between  380. 
the  consignors  and  carriers.     In  the  case  of  Coxe  v.  Harden  A    i^Ea9t,tn, 
it  was  held  that  where  goods  were  shipped  for  the  account  and 
risk  of  the  consignee,  the  property  vested  in  him ;  and  having 
got  possession,  though  under  a  bill  of  lading  deliverable  to 
order  of  the  consignor,  and  unendorsed,  his  property  was  con- 
sidered  as  absolute    and   indefeasible.      After   the  plaintiff 
parted  with  the  possession  of  these  goods,  and  the  evidences 
of  property,  he  had  no  claim  over  them.     Considered  as  an 
agent  or  trustee  for  the  consignees,  he  cannot  maintain  an  action 
in  his  own  name.     Two  actions  for  the  same  cause  cannot  be 
supported ;  for  then  the  carrier  would  be  made  liable  to  both 
parties.     The  criterion  of  the  right  of  action  is  the  right  of 
property.     The  legal  owner  alone  has  the  right  to  bring  the 
action.     Should  the  present  plaintiff  recover  me  amount  of  the 
invoice,  Briggs  would  still  remain  liable  to  Messrs.  Kinkeads. 

Reason,  as  well  as  law  and  justice,  is  opposed  to  the  doc- 
trine contended  for  by  the  plaintiff. 

The  felse  return  of  the  sheriff  was  no  ground  for  increasing 
the  damages^     An  action  for  an  escape  on  mane  process,  or 
for  a  false  return,  was  the  same  thing.     The  false  return  did 
not  injure  the  right  of  the  plaintiff.     If  the  sheriff  had  *retumed      [  *  222  \ 
an  escape,  the  plaintiff  might  not  have  recovered  a  cent.     The 

E resent  plaintiff  can  never  be  entitled  to  recover  more  than  he 
ad  a  right  to  recover  of  the  original  defendant.  The  doctrine 
cited  from  1  Strange,  650.  that  the  poverty  of  the  defendant 
enhanced  the  plaintiff's  claim,  does  not  apply  to  the  present 
case.  The  conduct  of  the  sheriff  throughout  the  whole  trans 
action  was  meritorious.  There  is  no  pretence  of  any  collusion 
with  the  prisoner  as  to  the  escape ;  and  every  possible  exertion 
was  used  to  retake  him. 

Tompkins,  J.  The  declarations  of  the  plaintiff^s  attorney, 
offered  as  evidence  on  the  trial,  proved  nothing  more  than  his 
opinion,  at  that  time,  of  the  solvency  of  Briggs.  This  would 
not  be  leeal  and  proper  testimony  of  that  fact ;  and  had  the 
attorney  himself  been  alive,  and  produced  as  a  witness,  he 
would  not  have  been  permitted  to  give  his  own  surmises,  or 
belief  upon  the  subject,  but  must  have  detailed  facts,  that  the 
Jury  might  draw  their  inferences  from  them.  The  proposed 
testimony  to  establish  the  insolvency  of  Briggs  was  properly 
overruled.    But  the  escape  was  before  the  day  on  which  the 
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NEW-YORK,  writ  was  returnable ;  and  a  recaption  of  Briggs  by  the  sheriff 
^^^JS^j^J^JJ^  before  the  return,  might  have  been  pleaded,  and  would  have 
PoTTSB      shielded  him  in  an  action  for  the  escape.    If,  therefore,  the 
.    V-  eonduct  or  declarations  of  Mr.  Retiuen,  who  was  the  attorney 

«AR8ivo.  of  Porter,  and  had  the  control  of  the  suit,  had  a  tendency  to 
throw  the  sheriff  off  his  guard,  or  to  induce  him  to  foibear  to 
make  exertions  to  apprehend  Briggs^  such  conduct  or  decla- 
rations ought  to  have  had  an  influence  in  the  cause,  and  should 
not  have  been  excluded.  Iq  granting  new  trials,  however, 
upon  the  subsequent  discovery  of  testimony  or  for  the  rejection 
of  testimony  offered,  we  ought  to  consider  whether  it  would,  or 
ouffht,  to  vary  the  issue  of  the  cause ;  if  it  would  not,  the  court 
wiU  not  send  the  cause  again  to  a  jury.  In  the  case  now  un- 
der consideration,  the  declarations  of  Remsen  were  made  afler 
the  sheriff  had  used  the  most  active  exertions,  and  had  spent 
large  sums  of  money  to  retake  Briggs,  and  afler  his  agents 
had  returned  from  Massachusetts^  and  abandoned  the  idea  of 
I  *  223  ]  retaking  him.  ^Though  not  expressly  stated,  yet  it  is  to  be 
inferred  from  the  case,  that  before  the  declarations  of  Patterns 
attorney  were  made,  the  return  day  of  the  writ  had  passed. 
Under  these  circumstances,  it  is  evident  that  the  observations 
of  the  attorney  could  have  had  no  tendency  to  prejudice  the 
sheriff,  or  relax  his  exertions,  and,  therefore,  if  admitted,  ought 
not  to  have  varied  the  verdict  of  the  jury. 

It  is  impossible  to  determine  whether  the  circumstance  of 
the  defendant  having  made  a  false  return  to  the  writ,  operated 
on  the  minds  of  the  jury  to  increase  the  damages.  The 
judge  was  perfectly  correct  in  stating  to  them  that  the  return 
was  legally  false.  But  I  do  not  think  that,  even  if  the  sheriff 
knew  It  to  be  so,  it  ought  to  aggravate  the  damages.  The 
true  question  is,  What  has  the  plaintiff  lost  in  consequence  of 
this  escape  ?  The  alleged  false  return  by  the  sheriff,  neitiier 
adds  to,  nor  diminishes,  the  loss,  and,  therefore,  the  solvency 
of  Briggs  or  his  capacity  to  pay,  must  determine  the  quantum 
of  damages  sustained.  If  the  circumstance  of  a  fiilse  return 
be  a  substantive  ground  of  damages,  it  would  follow,  that 
where  the  person  escaping  was  perfectly  solvent,  and  the  sheriff 
makes  a  fiJse  return,  the  creditor  might  recover  in  damages 
more  than  the  full  amount  of  his  debt. 

But  the  damages  are  excessive,  for  another  and  much  more 
cogent  reason.  The  jury  founded  their  verdict  upon  Potter's 
right  of  action  against  Briggs,  not  only  for  the  balance  of  the 
account  current,  but  also  for  the  goods  specified  in  the  bill  of 
lading  and  invoice.  It  appears  to  be  an  invoice  of  goods  shipped 
by  John  Potter  for  Stngston  in  /amairo,&c.,on  account  and  risk 
of  Messrs.  Richard  fy  Ueorge  Kinkead  there,  and  carti^ge,  wharf- 
age, cooperage  and  commissions  are  charged  by  him  to  the 
Messrs.  KinJceads.  By  the  bill  of  lading,  the  goods  are  to  be  de^ 
livered  to  the  latter,  or  to  their  assigns,  they  paying  freight.  It  is 
not  denied,  that  the  bill  of  lading  and  invoice  may  be  liable  to 
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explanation;  but  as  the  case  is  destitute  of  any  proof,  except  new-York, 
the  documents  themselves,  to  show  the  relation  between  the  ^^^^  ^^^* 
consignor  and  the  consignee,  the  plaintiff  must  be  regarded  as 
a  mere  agent  purchasing  on  commissions ;  and  any  *property 
he  might  have  had  in  the  goods  was  divested  by  the  delivery 
to  the  carrier,  to  be  transported  at  the  risk  and  expense  of  the 
consignees.  If  his  property  in  the  goods  was  divested  by  thai 
delivery,  no  right  of  action  for  them  could  have  remained. 

In  the  case  of  Dawes  v.  Pecfr,  (8  Term  Rep.  330.)  it  was  • 
held  that  the  right  of  action  was  to  be  governed  by  the  consid- 
eration in  whom  the  legal  right  to  the  property  was  vested. 
This  principle  was  also  adopted  in  Evans  v.  Marthtt,  (1  Ld. 
Raytfi.  271.)  and  in  Snee  v.  Prescott  (1  AiJc.  248.)  The 
authorities  commented  upon  in  6  Easty  23.  are  decisive  to 
show,  that  consignors,  in  the  situation  of  Pottery  in  this  case, 
cannot  bring  the  action  against  the  carrier.  Potter  was  not 
answerable  for  the  .act  of  the  captain ;  nor  was  he  liable  to  the 
latter  for  the  price  of  transportation ;  neither  could  he  receive 
any  injury  from  the  non-delivery  of  the  goods,  except  so  far  as  it 
might  prejudice  his  right  to  stop  in  transitu.  The  consignees 
were  liable  to  aim  for  the  price  of  the  goods,  whether  they 
arrived  or  not,  and  for  aught  that  appears  by  the  case,  he  may 
already  have  received  of  Messrs.  Kinkeads,  the  invoice  amount 
Nothing  has  been  disclosed  to  show,  that  he  has  received  any 
dama^  in  consequence  of  being  deprived  of  the  power  of  stop- 
ping in  transitu,  or  that  any  necessity  existed  for  the  exercise 
of  that  right.  Even  if  his  equitable  Ken,  or  right  of  stopping 
in  transitu,  were  destroyed  by  the  act  of  the  master,  yet  I  very 
much  question  whether  the  remedy  therefor  would  be  upon 
the  contract ;  as  I  am  inclined  to  think  redress  for  that  injury 
must  be  sought  in  a  special  action  on  the  case,  or  in  an  action 
of  trover.  Inasmuch,  then,  as  Potter  could  not  have  recovered 
the  amount  of  the  bill  of  lading  and  invoice,  in  the  original 
action  against  Briggs,  damages  ought  not  to  have  been  aliow-^ 
ed  him,  in  this  action,  on  that  account.  I  am  of  opinion, 
therefore,  that  a  new  trial  must  be  awarded,  with  costs  to 
abide  the  event  of  the  suit. 

Thompson,  J.  The  principal  question  arising  out  of  this 
case  is,  whether  Potter,  the  plaintiff  in  this  action,  could  have 
maintained  an  action  against  Briggs,  on  the  bill  of  lading 
signed  by  the  latter.  To  say  that  he  could  not,  appears  *to  \  *  226 
me  so  repugnant  to  the  general  rules  of  law  relative  to  the 
rights  of  parties  arising  out  of  special  contracts,  that  I  should 
require  the  most  unequivocal  and  binding  authority  to  lead 
me  to  adopt  such  a  conclusion.  The  bill  of  lading  specified 
that  the  goods  were  shipped  by  Potter^  and  were  to  be  de- 
livered to  Messrs.  Richard  fy  George  Kinkead,  at  Kingston^ 
Jamaica,  or  their  assigns,  they  paying  freight.  It  is  true  the 
invoice  stated  the  shipment  to  be  for  account  and  risk  of  the 
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NEW-YORK,  Messrs.  KinJceads.  But  the  master's  contract,  by  his  bill  ol 
^^^Jjij^^^^  lading,  was  made  with  Potter ;  and  the  stipulation  on  his  part 
PoTTKK  was  to  deliver  the  goods  to  the  consignees,  they  paying  freight ; 
^  ]^'^^  and  it  does  not,  I  think,  lie  in  his  mouth  to  call  in  question 
the  right  of  pro|)erty,  as  between  consignor  and  consignee. 
There  appears  some  little  confusion  and  contradiction,  in  the 
reported  cases  and  decisions  on  this  subject.  In  the  case  of 
Evans  v.  Martlett,  (1  Ld.  Ravm.  271.)  it  appears  to  be  laid 
.  down  as  a  general  rule,  that  if  goods  oe  consigned  by  bill  of 
lading  to  A.,  he  is  the  owner,  and  must  bring  the  action  against 
the  master  of  the  ship,  if  the  goods  be  lost.  The  same  rule 
appears  to  have  been  adopted  in  the  case  of  Dawes  v.  PccAr, 
(8  Term  Rep.  330.)  and  the  court  there  seem  to  think  the 
right  of  action  vested  in  the  party  who  was  to  pay  the  freight, 
whether  it  be  consignor  or  consignee.  Lord  Kenyan  says,  the 
only  case  where  the  consignor  can  maintain  the  action,  is 
where  he  is  answerable  for  the  price  of  the  carriage.  Yet  in 
the  case  of  Moore  and  others  v.  Wilson,  (1  Term  Rep.  759.) 
the  payment  of  the  price  of  carriage  was  not  considered  the 
criterion  by  which  to  determine  the  right  of  action.  The 
action  there  was  by  the  consignor  against  the  carrier ;  and  it 
was  alleged  in  4he  declaration,  that  the  plaintiffs  were  to  pay 
for  the  carriage  of  the  goods;  but  on  the  trial  it  appeared 
that  the  consignee  was  to  pay.  Mr.  Justice  Buller  nonsuited 
the  plaintiff,  but  the  nonsuit  was  afterwards  set  aside,  and 
Buller  said  he  had  been  mistaken  in  point  of  law;  for  whatever 
might  have  been  the  contract  between  the  vendor  and  vendee, 
the  agreement  for  the  carriage  was  between  the  carrier  and  the 
vendor.  And  in  the  case  oiJDavis  ^  Jordan  v.  James,  (5  Burr. 
[  *  226  ]  2680.)  the  consignors  *were  permitted  on  the  trial  to  maintain 
their  action  against  the  common  carrier.  The  plaintiffs  recov- 
ered, and  on  a  motion  for  a  new  trial,  it  was  urged  that  the 
consignee  only  could  maintain  the  action  ;  but  Lord  Mansfield 
said,  there  was  neither  law  nor  conscience  in  the  objection. 
The  vesting  of  the  property  may  differ  according  to  the  cir- 
cumstance of  cases,  but  it  does  not  enter  into  the  present 
question.  This  is  an  action  upon  the  agreement  between  the 
plaintiffs  and  the  carrier.  The  plaintiff  was  to  pay  him:  the 
action  is  properly  brought  by  the  person  who  agreed  with,  and 
was  to  pay  him.  If  the  payment  of  the  freight  be  an  immate- 
rial circumstance,  in  determining  the  right  of  action  upon  the 
bill  of  lading,  according  to  the  decision  in  the  case  of  Moore 
and  others  v.  Wilson,  before  cited,  then  the  case  of  Davis  ^ 
Jordan  v.  James  goes  the  full  length  of  giving  the  consignor  a 
right  of  action,  founded  on  the  agreement  contained  in  the 
bill  of  lading.  That  the  payment  of  freight  cannot  affect  the 
rights  of  the  consignor,  appears  to  me  manifest :  that  is  a  mat- 
ter of  arrangement  between  the  consignor  and  consignee ;  and 
the  reason  why,  by  the  bill  of  lading,  according  to  the  usual 
course  of  business,  the  consignee  is  to  pay  the  freight,  is  be- 
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»ausc  none  is  due  until  the  delivery  of  the  goods.  Upon  the  NEW  yokr. 
whole,  considering  the  contradictions  that  appear  in  the  books  M^i^oe. 
on  this  question,  I  think  it  more  analogous  to  the  general 
rules  of  law  applicable  to  contracts,  to  adopt  the  decisions 
which  give  a  right  of  action  to  the  party  with  whom  the  con- 
tract was  made ;  and  must  still  retain  the  opinion,  expressed  by 
me  upon  the  trial,  that  Potter  had  a  good  cause  of  action 
against  Briggs,  upon  the  bill  of  lading. 

With  respect  to  my  having  misdirected  the  jury,  in  telling 
them,  that  if  the  sheriff  had  been,  in  their  opinion,  guilty  of 
fraud,  in  making  the  return  he  did  on  the  writ,  it  was  matter 
of  aggravation,  I  have  only  to  observe,  that  if  the  idea  com- 
municated to,  and  received  by  the  jury,  was,  that  they  might 
give  what  is  commonly  called  smart-money,  beyond  the  actual 
damages  of  the  plaintiff,  it  was  undoubtedly  incorrect.  But  I 
am  satisfied  that  no  such  idea  was  communicated  *by  me,  or  [  *  227  ] 
understood  by  the  jury ;  for  they  had  just  been  told  that  they 
might  give  the  plaintifTs  whole  demand,  or  less^  according  as 
they  should  judge  that  the  circumstances  of  the  case  would 
warrant,  but  there  is  nothing  that  will  afford  the  inference  that 
they  were  told  they  might  give  more.  Nothing  more  could 
have  been  understood  by  the  expressions  used,  than  that  if  the 
sheriff  had  been  guilty  of  fraud  in  making  the  return,  he  must 
have  done  it  with  a  view  to  defeat  the  plaintiff's  remedy  against 
him  for  the  escape,  and  could  not,  therefore,  stand  before  the 
jury  in  a  very  favorable  point  of  view.  The  amount  of  the 
veidict  shows  that  the  remarks  had  not  much  influence  on  the 
jury  in  estimating  the  damages. 

My  opinion,  therefore,  is,  that  a  new  trial  ought  not  to  be 
granted. 

Livingston,  J.  The  contract  to  deliver  the  goods  having 
been  made  with  Potter^  must  confer  on  him  a  right  of  action 
for  their  non-delivery.  It  would  be  without  example  to  deny 
a  party,  to  whom  an  express  promise  is  made,  whether  as  trus- 
tee, or  in  his  own  right,  a  remedy  for  its  violation.  This  would 
produce  the  singular  case  of  a  party's  having  a  right  to  break 
an  engagement,  without  responsibility  to  him  with  whom  it  is 
made,  merely  because  it  is  possible  some  other  person  may 
have  a  remedy  against  him ;  or,  what  would  be  more  strange, 
it  would  make  the  very  act  which  consummates  the  bargain 
between  the  shipper  and  master,  that  is,  the  delivery,  destroy 
the  remedy  of  the  former  on  the  contract.  To  whom  the  goods 
belong  is  of  no  importance,  if  it  be  once  conceded,  which  can- 
not be  controverted,  that  the  right  of  property  may  be  in  one, 
while  another,  by  express  agreement,  may  have  a  remedy  for 
some  negligence  or  misconduct  in  relation  to  it.  Whatever, 
therefore,  may  have  been  the  right  of  the  consignees  in  this 
instance,  Briggs  cannot  contest  that  of  the  plaintiff,  founded, 
as  it  is,  on  his  own  written  agreement.     Nor  can  any  one  be 
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NEW-YORK,  injured  by  a  right  of  action,  for  the  same  wrong,  subsisting  in 

.J^^^l^^^  diflerent  persons  at  the  same  time,  (which,  however  inconve- 

PoTTER      nient,  must  sometimes  happen,)  as  a  recovery  by  one  will 

V-  always  bar  the  other's  claim.     But  a  right  to  sue  the  master  is 

r  *  2*28 1  ^^^  ^"'y  •matter  of  express  contract  here,  but  were  it  neces- 
J  sary  or  proper  to  look  beyond  the  agreement  itself,  I  should 
say,  that  it  was  a  valuable  one,  conferred  on  the  plaintiff  by 
the  bill  of  lading,  (not  one  which  he  held  merely  as  trustee,) 
and  which  we  ought  not  to  deprive  him  of,  under  an  idea  of 
the  owner^s  being  changed,  as  soon  as  the  goods  are  put  on 
board.  That  the  pkintiff  had  a  right  of  stopping  them  tn 
iramitUy  in  case  of  the  banllruptcy  of  the  consignees,  is  con- 
ceded. From  this  will  necessarily  follow  the  right  of  suing 
the  master  in  the  same  event,  m  case  of  a  delivery  to  the  con- 
signees after  notice  not  to  make  it,  or  for  an  indemnity  for  any 
misconduct  on  his  part.  If  he  could  not,  on  such  occasion, 
use  his  own  name,  it  is  not  probable  the  bankrupt's  assignees 
would  give  him  an  authority  to  sue  in  theirs ;  so  that,  were  the 
master  ever  so  solvent,  he  would  lose  all  recourse  against  him, 
and  be  obliged  to  come  in  under  the  commission  against  the 
consignees.  In  Davis  !f  Jordan  v.  James,  (5  Burr,  2080.) 
and  in  Moore  and  others  v.  fVilson,  (1  Term  Rep.  659.)  the 
right  of  a  consignor  to  sue  a  common  carrier  is  well  settled ; 
though  in  the  first  of  these  cases,  some  stress  be  laid  on  the 
consignor's  paying  the  carrier,  the  true  ground,  which  is  there 
taken,  and  the  one  on  which  it  ou^ht  to  be  placed,  is  that  of 
the  agreement.  To  determine  in  wtiom  the  right  of  action  '\9 
it  is  better  to  look  to  the  party  to  whom  the  promise  is  made, 
than  to  the  person  fi-om  whom  the  consideration  may  proceed. 
None  of  the  more  recent  cases,  cited  by  the  defendant,  impair 
these  authorities.  That  of  Dairc*  v.  Peck^  (8  Term  Rep.  330.) 
which  looks  a  little  that  way,  recognizes  them  both ;  and  BuUer 
takes  particular  notice,  that  in  those  cases  there  were  special 
agreements  between  the  carrier  and  consignors,  which  did  not 
appear  in  the  case  then  decided.  I  take  no  notice  of  several 
other  cases  that  were  cited,  because  they  only  relate  to  the 
question  of  stopping  goods  in  transitu^  and  are  wholly  imj^er- 
tinent  to  the  one  before  us. 

Another  point  relates  to  the  damages,  which  are  said  to  be 
excessive.  On  the  proofs  before  the  jury,  I  should  not  have 
agreed  to  so  large  a  verdict.    But  they  were  the  proper  judges 

:  *  829  ]  of  Briggs^s  circumstances,  and  if  they  thought  him  *able  to 
pay,  the  sum  they  have  given  is  not  extravagant,  it  being  about 
one  half  of  the  plaintiff's  demand  against  him.  I  can  hardly 
suppose  the  jury  gave  larger  damages  on  account  of  the  sheriflPs 
false  return.  The  motion,  therefore,  for  a  new  trial  must 
be  denied.  On  the  other  point,  I  concur  in  the  opinion  of  Mr 
Justice  Tompkins. 
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KuNt,  Ch.  J.,  and  Spencer,  J.,  concurred  in  the  opinion  de-  NEW- YORK, 
livered  by  Mr.  Justice  Tompkiks  ^^^»  ^**- 

New  trial  granted,  (a)       '^'m^^^^T^ 

(a)  See  LlcUow  and  another  v.  Bowne  and  Kddy,  ante,  1.  and  AbboU,  3d  ed.  361.         ii,.wwe 
porta,  c.  8.  8.9.  nowNK 


.  JM'I^TYRE  against  Bowne. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  tlie  26th  M.  chartered 
of  June,  1801,  on  the  t^csse/  called  the  Marcus,  valued  at  3,400  b".^^^. 
dollars,  on  a  voyage  "from  jVetr- Ybrfc  to  Trinidad ,  and  from  lar  voyage,  re- 
thence  back  to  Ntw-Yorlc,  with  liberty  to  stop  and  trade  at  Jtw^J^d^cSr* 
Curagoa,^^  The  cause  was  tried  at  the  New-TorJc  Sittings,  tain  'privileges 
on  the  24th  day  of  April,  1805,  before  Mr.  Justice  Thompson,  ^'^  tltT^^d 
when  the  jury  found  a  verdict  for  the  plaintiff.  covaianteS   to 

Theplaintiflf  claimed  for  a  total  loss,  by  barratj^i/  of  the  mas-  u,?  master  aSS 
ter.  The  broker  testilfied,  that  at  a  meeting  between  thie  as-  crew,  and  fur- 
surer  and  assured,  the  latter  claimed  for  a  total  loss  by  harratry,  Jjf  ^"sioi^ 
and  exhibited  the  protest  of  the  captain;  that,  though  no  formal  &o.The  master' 
abandonment  was  made,  he  regarded  it  as  understood  and  ad-  ^f  B.%h?vJa! 
mitted  by  the  parties,  who  agreed  that  a  new  insurance  should  ©n  board,  went 
be  effected  on  the  vessel,  from  Maracaiho  to  Ntw-YorTc,  for  ^^^  x^^e 
the  benefit  of  whomever  it  might  concern,  and  without  preju-  and  the  rasel 
dice  to  the  plaintiff's  claim  on  the  defendant.  T^panLfc  pri!^ 

The  plaintiff  w-as  owner  of  the  vessel,  and,  by  a  charter-party,  ;^aicer.  it  was 
dated  the  13th  otJunc,  1801,  he  granted  and  let  to  freight,  the  „oiv;iihstMding 
said  vessel,  to  two  persons  of  the  name  of  Alcen  fy  Brice,  ex-  the  chartcr- 
cepting  one  half  of  the  cabin,  the  privilege  for  20  barrels  for  CSSer^°of°  Ae 
the  master  and  mate,  and  so  much  of  the  hold  and  forecastle  vessel  for  the 
as  Was  necessary  for  the  accommodation  of  the  master  and  Jh2i*Sie  de?ra- 
crew,  provisions,  &c.  *The  voyage  described  in  the  charter-  r  «  ^30  1 
party  was  the  same  as  that  mentioned  in  the  poKcy.  The  tion  amounted 
plaintiff  covenanted  to  have  the  vessel  ready,  and  to  receive,  ]^^^^^^  ^^^ 
alongside,  such  cargo,  contraband  goods  excepted,  as  Aken  fy  master,  for 
Brice  should  tender,  and  the  vessel  could  conteniently  carry ;  ]jjj^*^^  ^^  /jjj 
ahd  to  proceed  on  the  voyage  described,  and  that  the  ma>t^  r  and  vessel  were  lia^ 
crew  should  assist  in  landing  the  cargo,  &c.  The  owner  of  ****•  (*) 
the  vessel  was  also  to  hire  the  master  «nd  crew,  aRd  pay  all  ^^^  ^^  '  ^^ 
their  wages,  and  the  expenses  for  the  voyage.  SSST*^  ai/ 

The  charter-party  contained  the  usual  covenants,  en  the  M^!u!jktrT.Tk4 
part  of  AJcen  fy  Brice,  as  to  providing  the  cargo,  and  demur*  Sfs^SSa,^. 
titP-e:  the  whole  freight  was  to_be  paid  at  New*  York,  cm  the  fT^JJ^^'SS' 


delivery  of  the  return  careo.    The  vessel  went  to  Trinidad;  cunriu^r.Eim 
and  while  proceeding,  on  her  return  from  that  island,  towards  ^•^^•^•*'* 
Curafoa,  the  master,  at  the  request  of  Brice,  who  was  on 
board  and  acted  as  supercargo,  changed  his  course  and  went 
to  a  port  on  the  Spanish  Main,    On  its  being  first  proposed  by 
Vol.  1.  24  18* 
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NEW -YORK,  Bricej  the  master  objected,  as  being  against  bis  orders ;  but  oo 
May,  1806.  Brice's  agreeing  to  pay  him  100  dollars,  and  to  indemnify  him 
and  the  owners  of  the  vessel,  he  consented  to  go  to  Laguira. 
The  master  then  went  to  Caballo ;  but  was  ordered  the  next 
day  to  depart,  and,  afterwards,  being  near  Curracoa^  he  was 
captured  by  a  Spanish  privateer,  and  carried  into  Maracaiboj 
where  the  vessel  was  libelled  by  the  captt>rs,  but  was  afterwards 
released.  The  supercargo  thereupon  sued  for  damages,  and 
the  captors  then  appealed  from  the  sentence  of  acquittal.  The 
cargo  was  taken  and  sold,  and  the  proceeds  deposited  in  the 
king's  treasury,  until  the  determination  Of  the  appeal.  The 
vessel  being  restored,  the  master  sailed  from  Maracaiboy  leaving 
Brice  there.  The  protest  of  the  captain,  which  had  been  ex- 
hibited among  the  preliminary  proofs,  was  stated  in  tlie  case  \ 
and  he  declared  that  he  went  to  Caballoy  in  consequence  of  the 
request  of  Brice,  and  his  express  promise  to  indemnify  both  him 
and  the  owners  from  all  the  consequences  of  the  deviation  from 

f  *  231  ]]       the  voyage  *mentioned  in  the  charter-party  :  and  he  entered 
his  protest  at  Maracaibo  against  the  acts  of  Brice. 

The  judge,  in  his  charge  to  the  jury,  stated  the  inclination 
of  his  opinion  to  be,  that  the  plaintiff,  not  Aken  fy  Brice,  must 
be  considered  as  the  owner  of  the  vessel,  for  the  voyage ;  and 
if  so,  the  plaintiff  was  entitled  to  recover  for  the  barratry  of  the 
master ;  otherwise,  it  was  a  deviation  which  discharged  the  de- 
fendant from  the  contract ;  but  he  left  it  to  the  jury  to  decide 
who  was  the  owner.  On  giving  their  verdict,  the  jury  declared, 
that  they  considered  the  plaintiff  as  owner  for  the  voyage. 

Huffman,  for  the  defendant.  Two  questions  arise  in  tliis 
cause  ;  1.  Whether  an  abandonment  and  sufficient  preliminary 
proofs  were  made,  prior  to  the  commencement  of  this  suit ; 
2.  Who  was  the  owner  of  the  vessel,  pro  hoc  vice  1 

1.  The  protest  of  the  master,  received  among  the  prelimi- 
nary proofs,  negatives  the  (acts  of  barratry,  and  the  defendant 
ought  to  be  bound  by  that  evidence.  The  testimony  of  the 
broker  does  not  prove  any  written  or  parol  abandonment,  but 
merely  that,  from  the  conversation  between  the  parties,  he 
understo«Hl  that  there  was  an  abandonment  for  a  total  loss. 

2.  The  most  important  question  is,  Who  is  to  be  considered 
as  the  owner  of  the  vessel  for  this  voyage  ?  The  charter-party 
is  not  a  mere  covenant  to  carry  the  goods  of  Aken  Sf  Brice ; 
the  vessel  is  let  to  freight  for  the  voyage.  In  the  case  of  Vel- 
leijo  V.  TVheekr,^  the  person  to  whom  this  vessel  was  chartered 
was  considered  as  the  owner,  pro  hac  vice ;  and  Justice  Aston 
observes,  that  where  there  is  a  deviation  with  the  consent  of 
the  owner  of  the  vessel,  and  the  master  is  not  acting  for  his 

Cowv,  'i55.  own  private  interest,  it  is  nothing  but  a  deviation  with  the 
Park,  89.         conscnt  of  the  owner,  and  the  underwriter  is  excused.   Where  a 

ship  is  let  out  to  freight  generally,  the  freighter  is  considered 
*       ^.tUm.  ^  the  owner  for  that  voyage.]:  And  ]iCUar,^  in  distinguishing 
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between  the  freighter  and  the  mere  shipper  otgoodsj  **^reniarksy  new-york 
that  the  freighter  either  appoints  or  approves  of  the  master,  v^^^3^' 
and  superintends  the  whole  adventure,  and  may  not  improper- 
ly be  considered  as  the  temporary  owner  of  the  ship.     Here 
jiken  fy  Brice  had  the  direction  of  the  voyage,  and  must  be 
considered  the  temporary  owners.     If  they  did  not  appoint, 
they  approved  of  the  master,  and  had  the  direction  of  him  in 
relation  to  the  voyage.     If  a  vessel  is  let  to  a  single  person,  it 
is  sufficient  to  constitute  him  the  freighter^  or  owner  pro  hac 
vice.f    As  to  the  case  of  Parish  v.  Cravford,  J  which  may  be  \BiiUca;  174. 
cited  on  the  other  side,  it  may  be  remarked  that  the  authority 
of  that  case  is  greatly  shaken,  if  not  destroyed,  by  more  recent  «i,^^^y^I 
determinations.*^     It  can  scarcely  be  applicable  to  the  present  vorud  bu  Ah 
case,  which  is  on  a  policy  of  insurance.  bott,p.  16. 

&  J^bhaU       tfi 

Pendleton  and  Benson,  for  the  plaintiffs.    The  material  ques-  Jamet  y.  Itoms, 
tion  is.  Who  is  to  be  considered  as  owner?  in  order  to  deter-  %^%^'  ^' 
mine  against  whom  the  crime  of  barratry  is  committed.     Bar- 
ratry is  any  species  of  fraud,  deceit  or  cheating,  by  the  master 
or  mariners,  with  intent  to  injure  or  defraud  the  owners.  ||     It     H   Marshall, 
is  an  act  committed  by  the  master,  in  violation  of  his  duty,  in  t^^JJ^*  **J' 
the  relation  in  which  he  stands  to  the  owners  of  the  ship.    The  WhteUr.Cowp, 
master  is  responsible  for  his  conduct  to  the  person  who  appoints  ^i^^f^Tenk 
him.     This  responsibility  furnishes  the  true  criterion  of  owner-  Rep.  sd.  Most. 
ship,  as  to  the  question  of  barratry      In  the  case  of  Parish  v.  ^Tennl^,'si9. 
Crawford,^  this  principle  is  recognized,  and  the  true  distinction 
is  taken  to  be,  that  he  who,  by  the  contract,  has  the  appoint-  IT  2  Str.  1257. 
ment  of  the  master  is  to  be  considered  as  owner,  and  liable  for 
the  acts  of  the  master.     This  establishes  the  relation  of  owner 
and  master,  the  violation  of  the  duties  of  which  relationship, 
on  the  part  of  the  master,  constitutes  barratry.     The  plaintiff 
hired  the  master  and  crew  for  the  voyage,  paid  all  their  w  ages, 
and  furnished  them  with  all  the  provisions  and  necessaries  for 
the  voyage.     Akeii  ^-  Bricc  had  no  control  over  the  master. 
The  vessel  was  merely  let  to  them  to  carry  their  goods,  reserv- 
ing certain  privileges  for  the  master  and  mate,  and  a  part  of 
the  vessel  for  the  accommodation  of  the  ♦master  and  crew.       [  *  233  ] 
The  ship  was  not  transferred  to  Aken  fy  Brice.   It  was  a  mere 
covenant  to  carry  their  goods,  or  to  give  them  the  use  of  the 
vessel  for  that  voyage.     The  plaintiff  covenants,  that  certain 
acts  shall  be  done  by  the  master  and  crew,  in  relation  to  the 
goods  of  ^^en  fy  Brice.   This  shows  that  the  plaintiff  had  the 
entire  direction  and  control  of  the  master  and  crew,  and  that 
this  was  a  mere  agreement  for  the  carriage  of  the  goods.    Sup- 
pose Brice  had  not  been  on  board,  would  not  the  plaintiff  have 
been  responsible  to  the  shippers  for  the  misconduct  of  the 
master?     Could  any' action  be  maintained  against  Akeji  fy 
Brice  for  the  master's  misconduct  ?     In  Parish  v.  Crawford, 
the  appointment  of  the  master  was  considered  as  decisive  of 
the  ownership,  and  that  such  owner  was  liable  to  third  persons 
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NEW.YORK  for  the  acts  of  the  master.  Now  what  wiB  make  him  KnWe  to 
May,  laoe.  ffiij-fi  persons  as  owner,  for  the  acts  of  the  master,  will  concti- 
tute  him  the  owner^  so  as  to  be  entitled  to  his  indemnitj  on  a 
policy  of  insurance.  The  barratry,  in  this  case,  consisted  in  a 
wilful  and  direct  breach  of  orders.  But  who  wrjs  entitled  to 
give  those  orders,  and  from  whom  did  the  master  receive  them? 
From  the  plaintiff,  not  from  Alcen  fy  Brice.  Some  confusion 
has  arisen  as  to  the  precise  meaning  of  the  word  chartering . 
Where  a  person  lets  the  whole  of  his  vessel,  so  that  the  hirer 
has  the  entire  possession  and  control,  this  is  properly  a  char- 
ter-party. The  right  of  possession  for  the  time  is  gone,  as  in 
the  case  of  the  lease  of  a  house  for  a  term  of  years ;(«)  the 
hirer  is  the  complete  owner  for  the  time,  and  the  less^yr  cannot 
take  possession.  But  in  the  loose  and  common  acceptation  of 
the  word  chartering,  it  is  *meant,  the  letting  a  vessel  to  freight 
to  carry  goods.  This  is  the  present  case,  and  is  like  advertis- 
ing a  general  ship  for  freight,  with  certain  restrictions  as  to 
time,  <fec.  In  either  case,  the  owTiership  would  remain  entire, 
and  the  owner  would  be  obliged  to  furnish  a  master  and  crew. 
In  case  of  a  general  ship,  it  is  not  usual  to  have  a  deed,  or 
charter-party ;  separate  bills  of  lading  or  contracts  are  made 
with  the  separate  shippers.  The  signing  a  charter-party,  in 
the  present  case,  can  make  no  difference  as  to  the  question  of 
ownership.  Might  not  the  plaintiff  have  maintained  trover 
against  a  third  person^  who  had  wrongfully  obtained  possession 
of  this  vessel' during  the  voyage?  If  the  goods  had  been 
spoiled,  would  he  not  have  been  answerable  for  the  damage  ? 
liad  not  the  plaintiff  a  right  to  abandon  the  ship  during  the 
voyage,  and  to  transfer  his  right  of  possession  to  the  insurer  r 
In  short,  are  not  all  the  indicia  and  incidents  of  ownership  to 
be  found  with  the  plaintiff? 

It  is  said,  that  the  authority  of  the  case  of  Parish  v.  Craw- 

c«fS'.  ^'  ^'  fi^^  ^^  l^^^"  weakened  by  that  of  James  v.  Jones.\  But  it 
does  not  appear  how  the  vessel  was  chartered  in  thatca«!e.  It 
is  a  short  note  of  a  nisi  prius  decision,  and  not  entitled  to 
much  attention.  With  deference  to  Lord  Kenyan,  it  may  be  ob* 
served,  that  the  true  point  of  inquiry  was,  not  who  was  the 
charterer^  but  who  appointed  the  master  and  gave  him  his  au- 
thority. If  the  master  let  the  vessel  without  any  authority  from 
the  owner,  there  could  be  no  privity  of  contract  between  him 
and  the  shippers  of  goods.  In  the  case  of  Paul  v.  Hirch^X 
Lord  Hardwicke  takes  the  distinction  made  in  Parish  v.  Craw- 
"^ord.  He  says,  "The  money  paid  to  the  owner  of  the  ship  was 
improperlv  termed  freight :  it  was  rather  for  the  hire  of  the 

fa)  fn  VeSmjo  V.  fTtueler,  Loft,  640, 641,  Lord  MamJieU  observM,  "  A  good  dot! 
depends  on  the  nature  of  the  agrccsment,  by  the  charter-party,  whether  it  is  an  agree- 
ment l)e(ween  the  owners  and  f^ighters,  that  the  ship  shaJl  go  to  a  particular  place,  or 
whether  it  is  a  letting  of  the  ship  to  the  frctghters."  "  It  w  material  when  a  ship  is  let  to 
freight,  whether  the  owners  of  tlie  goods  have  not  the  direction ;  if  ilt>e  let,  as  a  housc^ 
to  the  freighter,  then  the  freighter  i.s  the  owner ;  if,  on  the  other  hand,  it  H  only  it  co^« 
Beat  between  them  that  the  ship  shall  go  UmH  Yoyage  ftir  the  freighter,  then  it  is  oaly 
Kke  a  hackney-coach,  and  the  freighter  nas  only  the  use  for  Ais  goods,  not  the  direction/' 
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ship,  as  the  freighter  was  at  liberty  to  appoint  the  master 'and  NEW-YORK 
marmers."    In  the  case  of  Moss  v.  JByrowi,!' which  is  strongly  ^^^J^Jf^L/ 
in  point,  the  plaintiff  had  hired  the  ship  of  the  owner  for  a     M'Irttbic 
particular  voyage.     The  master  took  out  letters  of  marque^      ^  ''^• 
without  intending  to  use  them»  except  in   self-defence;  but        ^'V"*- 
during  the  voyage,  having  gone  out  of  his  course  in  order  to  +^g  "^^^  ^*p- 
take  a  prize,  such  conduct  was  held  to  be  barratry ^  because 
*against  his  instructions,  and  contrary  to  his  duty  to  the  owner      [  ♦  235  ] 
of  the  ship,  who  was  responsible  to  the  freighter  for  any  loss 
happening  in  consequence  of  this  act     There  appears  to  be 
some  confusion  in  the  case  of  Velhuo  v.   Wheeler  ;(a)  but  if 
attentively  examinod,  it  will  appear  that  Danvin  had  the  en- 
tire control  of  the  ship,  and  the  circumstance  of  his  beinff  tlie 
general  freighter^  and  having  the  direction  and  control  of  the 
vessel,  was  considered  as  decisive  of  his  ownershipy  pro  hoc 
mce.X    Though  the  precise  question  now  before  the  court  did  xMarshaU,Ab&, 
not  arise  in  the  case  of  Kcndrick  v.  Delafield,^  as  the  original  *^* 
owner  had  parted  with  the  possession  and  control  of  the  ves-  &2Cam«^G7. 
eel,  yet  the  general  principle  now  contended  for  was  recog- 
nized by  the  court. 

JFfamon,  in  reply.  1.  The  insured,  if  he  means  to  sue  for 
a  total  loss,  must  comply  with  one  of  the  terms  of  his  con- 
tract, and  exhibit  his  proofs  thirty  days  before  the  commence- 
ment of  his  action.  The  only  evidence  offered  in  this  case, 
was  the  protest  of  the  master,  which  does  not  prove  a 
barratry.  There  should  be  proof  of  the  very  loss  for  which  he 
means  to  claim  an  indemnity,  otherwise  this  clause  in  the 
policy  would  be  perfectly  nugatory.  The  silence  of  the  in- 
surers is  not  to  be  construed  into  an  admission  of  satisfactory 
proofs.  Neither  the  protest,  nor  other  papers  produced,  con 
tain  *a  proof  of  barratry.  The  fact  of  a  new  insurance  is  not  [  *  236  ] 
equivalent  to  an  assent  on  the  part  of  the  insurers  to  the  suf- 
ficiency of  proofs.  It  was  a  mere  temporary  arrangement, 
made  to  secure  tfie  property  for  whomever  it  might  concern.  . 
Though  this  is  a  point  of  inferior  importance  in  the  cause,  yet 
the  court  ought  to  give  eflfect  to  the  clause  in  the  policy  re- 
quiring these  preliminary  proofs,  or  it  may  as  well  be  struck 
out,  as  a  useless  provision. 

(a)  SoBie  of  the  f^cU  is  the  case  of  Vdlfija  v.  WhetUr  are  Dot  correctly  stated  by 
Covpper.  By  recurring  to  the  report  of  the  same  case  io  Lof^f  SSI.  and  to  the  other 
books  in  which  it  it  meBtioned,  the  facta  wiH  be  found  to  be  tMte :  Qhe  Willu  was  the 
absolute  ovnier  of  the  vessel,  of  wliich  Broycnt  was  the  captain ;  Brwme  cbaxtered  the 
vessel  to  Dancin,  for  a  voyage  from  London  to  SeviUey  who  pot  her  up  as  a  general 
tkipf  and  VeUnjo  and  others  were  the  shipper*  of  goods.  The  captain  went  to  uWm- 
9ty,  and  took  in  brandy,  with  an  intention  to  souiggle  it.  The  Jury,  under  the  direction 
or  Mr.  Justice  AMurst,  found,  that  the  captain  went  to  Guernsey  with  the  privity  of 
IVilieSf  the  owner  of  the  vessel,  but  without  the  ^rwify  of  Azrimn,  who  was  omvwpro 
hoc  wtf  under  the  charler-uarty.  BvUtr  stales,  posiUvely,  ( Cotcper,  152.)  that  JDonotft 
did  appoint  the  master  for  inis  voyage ;  and  from  the  expressions  used  by  Lord  Mans- 
fitfdy  that  fact  is  faiHy  to  be  infernxL  '<  The  ouestioo,''  his  lordship  observes,  ''is,  What 
it  die  groumi  of  comulaiut  against  the  master  T  He  bad  iu;reed  to  go  on  a  voyage  from 
Vonticn  to  Stville ;  Dancin  trusts  he  will  set  out  immed^telv.''  Coitper,  loo.  See 
1^,645. 
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NEW-VOitK,  2.  If  Aken  fy  Brice  were  the  owners  of  this  vessel,  pro  hoc 
Ji2^!21^  rtrc,  their  consent  renders  the  act  of  the  master  a  mere  devi- 
ation. If  Mlniyrt  be  the  owner,  then  the  deviation  amounts 
to  barratry.  This  is  a  point  of  considerable  moment,  and  at- 
tended with  some  difficulty  and  embarrassment,  on  account  of 
the  apparent  obscurity  in  the  authorities  which  have  been  cited 
on  the  subject.  Ownership  may  exist  in  different  persons,  at 
the  same  time,  for  different  purposes.  In  regard  to  land,  the 
lessor  is  considered  as  owner  for  one  purpose,  as  in  case  of 
waste ;  and  the  lessee  for  another,  in  regard  to  his  term.  The 
plaintiff,  as  the  general  owner,  could  have  his  right  of  action, 
after  the  termination  of  the  voyage,  against  Brice,  for  any  mis- 
management, or  misuse  of  the  vessel.  It  does  not  follow, 
however,  that  he  is  to  be  considered  as  owner  in  every  case. 
Though  as  general  owner  he  has  let  the  vessel,  yet,  for  some 
purposes,  and  particularly  in  regard  to  insurance,  AJccn  fy 
Brice  may  be  considered  as  owners,  pro  hac  vice.  None  of  the 
writers  on  insurance  have  cited  the  case  of  Parish  v.  Craw- 
ford;  neither  Park^  Millar  nor  Marshall,  though  the  latter 
published  his  TVeatise  the  same  year  in  which  Ahbotfs  book 
appeared.  It  is  very  remarkable,  considering  the  great  indus- 
try and  research  of  these  writers,  that  this  case,  if  it  had  any 
application  to  the  subject  of  insurance,  should  have  been 
wholly  overlooked  by  them.  It  may  fairly  be  inferred,  that 
they  considered  it  as  applicable  only  between  the  shippers  of 
goods,  and  ship-owners.  But,  supposing  it  was  applicaole  to  a 
case  of  insurance,  it  may  be  said,  that  it  was  decided  when 
.  the  science  of  commercial  law  in  England  was  in  its  infancy, 
[  *  237  ]  and  that  it  has  been  overruled  by  the  recent  decision  *of  Lord 
\3  Esp.  N.  P.  Keriyon^  in  the  case  of  James  v.  Jones.\  True,  that  was  a  de- 
^'  cision  at  nisi  prius,  but  it  was  made  by  a  very  learned  and 

experienced  judge  ;  and  it  does  not  appear  that  any  applica- 
tion was  ever  made  for  a  new  trial,  or  that  the  correctness  ol 
his  opinion  has  ever  been  questioned.  The  case  of  Velleijo  v. 
I  Cwp  143.  Wheehr^X  **  ^^®  leading  case  on  this  subject,  in  relation  to  in- 
surance. Browne  chartered  the  vessel  to  Darwin  for  a  voy- 
age, not  for  a  term  of  years.  It  was  a  general  ship,  put  up  for 
a  voyage  from  London  to  Seville.  A  person  may  take  up  the 
whole  vessel  as  a  general  ship,  or  he  may  charter  her,  which 
is  different.  It  is  better  to  take  a  charter-party,  than  to  fill  up 
a  vessel  as  a  general  ship.  Browne^  the  master,  was  not  ap- 
pointed by  Darwin,  who  had  the  same  power  over  the  master 
and  crew  that  Aken  fy  Brice  had  in  the  present  case.  Here 
is  a  charter-party  which  imports  t  hiring  for  the  voyage ;  and 
Aken  Sf  Brice  had  a  vested  interest  in  the  vessel  for  tine  voy- 
age ;  they  had  a  perfect  right  to  go  on  board,  to  take  posses- 
sion of  the  vessel,  and  sail  in  her,  without  paying  any  thing 
for  their  passage.  But  had  this  been  a  mere  contract  for  the 
carriage  of  ^oods,  Aken  tf  Brice  would  have  had  no  right  to 
take  possession  of  the  vessel.  The  reservation  of  half  the  cabin 
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and  the  privilege  of  the  master  and  mate,  can  make  no  differ- 
ence. Aken  fy  Brice  were  no  less  the  owners,  pro  hac  vice. 
They  took  possession  of  the  vessel  let  to  them  by  the  plaintiff, 
subject  to  this  reservation,  which  is  a  matter  of  usage,  in  all 
foreign  voyages.  By  the  charter-party,  jiJce^i  fy  Brice  had  the 
order  and  direction  of  the  vessel.  They  were  to  pursue  the 
voyage  in  the  manner  they  thought  best.  They  had  liberty  to 
touch  and  trade  at  Curracoa.  If  the  master  had  died,  might 
not  Brice  have  appointed  another  ?  If  any  person  had  wrong- 
fully taken  possession  of  this  vessel  during  the  voyage,  might 
not  AJcen  fy  Brice  have  brought  their  action  against  him  ? 
The  general  freighter  is  clearly  the  otoner,  pro  hac  vice.  The 
general  affreightment,  or  letting  to  hire  of  the  entire  vessel,  is, 
then,  the  true  criterion  of  ovmership.  It  is  the  principle  on 
which  the  case  of  Velhijo  v.  Wheeler^  and  all  the  subsequent 
decisions,  are  founded.  *A  lessee  for  years  is  owner  of  the  [  *  238  J 
land  during  the  term.  Suppose  he  covenants  with  the  lessor 
or  reversioner  that  he  will  employ  a  particular  steward  or  ser- 
vants on  the  farm  appointed  by  the  lessor,  would  he  be  less  the 
owner  on  that  account  ?  The  appointment  of  the  master  in 
this  case  by  the  plaintiff,  does  not  vary  the  question.  Though 
appointed  and  paid  by  M^Intyre,  he  was  bound  to  follow  the 
directions  of  Aken  fy  Brice,  during  the  voyage.  In  the  case 
of  Moss  V.  Byrom,^  which  has  been  cited  on  the  other  side,  it  f  6  Tw-mHiy 
does  not  appear  that  either  party  assented  to  the  acts  of  the  ^^' 
master.  His  cruising  was  an  act  perfectly  and  exclusively  his 
own.  The  plaintiffs  had  hired  the  vessel  from  the  agent  of 
the  owner,  for  a  trading  voyage :  and  it  being  a  charter,  or 
genSal  affreightment  of  the  ship,  the  plaintiffs  were  deemed 
owners,  pro  hac  vice,  and  the  conduct  of  the  master  was  re- 
garded as  barratry. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The  loss 
claimed  in  this  case  is  for  the  barratry  of  the  master,  and  the 
right  of  the  assured  to  recover  will  depend  on  the  determina- 
tion of  the  question.  Who  is  to  be  deemed  owner  of  the  ves- 
sel for  the  voyage  ?  It  is  not  denied  that  the  conduct  of  the 
master  amounted  to  barratry,  provided  the  assured  is  to  be 
considered  as  Owner  of  the  brig,  for  the  voyage  insured.  The 
plaintiff  was  the  owner,  but  he  had  chartered  the  vessel  y> 
Aken  fy  Brice,  who,  it  is  contended,  must  be  considered  own- 
ers, jiro  hac  vice;  and  the  acts  of  the  master,  which  are  alleged 
as  barratrous,  having  been  committed  by  the  procurement,  or- 
ders and  directions  of  Brice,  one  of  the  hirers,  would  not  con- 
stitute barratry.  It  appears  that  the  assured  equipped  the  brig, 
hired  and  put  on  board  the  master  and  crew,  and  paid  them, 
furnished  the  provisions  and  other  necessaries  for  the  voyage. 
There  was  also  excepted  out  of  the  charter  one  half  of  the 
cabin,  and  the  privilege  for  twenty  barrels,  on  account  of  the 
mate  and  captain,  and  so  much  of  the  hold  as  might  be  neces- 
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Ni:w.voRK,  sary  for  the  accommodation  of  the  master,  mariners,  provisions^ 
May,  1806.     yvatcr  and  fuel  for  the  crew.     Under  such  circumstances,  I 

^"mi^^^;^^^^  should  not  consider  Akeii  fy  Bricc  as  owners  for  tlie  voyage. 
T.  By  the  *charter-party,  the  owner  of  the  vessel  covenants  to 

r  ^  ooQ^      carry  and  deliver  the  goods  j  he  is,  therefore,  responsible  for 

^  -'      the  conduct  of  the  master  and  crew ;  and  if  there  be  a  failure 

of  delivery,  by  reason  of  their  misconduct,  he  is  accountable. 
The  plaintiff  retained  the  control  and  management  of  the  ves- 
sel, and  was  bound  to  keep  hex  furnished  with  a  competent 
crew.  Barratry  is  something  contrary  to  the  duty  of  the  mas- 
ter and  mariners;  the  very  terms  of  the  definition  imply,  that 
it  must  be  in  the  relation  m  which  they  stand  to  the  owners 
who  are  their  employers,  and  whose  orders  they  ore  bound  to 
pursue.  I  apprehend  the  distinction  to  be,  that  where,  by  the 
ternjs  of  the  charter,  the  ship-owner  appoints  the  master  and 
mariners,  and  retains  the  management  and  control  of  the  ves^ 
sel,  the  charter  is  rather  to  be  considered  as  a  covenant  to 
carry  goods ;  but  whore  the  whole  management  is  given  over 
to  the  freighter,  it  is  more  properly  a  hirmg  of  the  vessel  for 
the  voyage,  and  in  such  case  the  hirer  would  be  deemed  owner, 
pro  hoe  vice.  (2  Atk.  621.  Paul  v.  Birch,)  This  appears 
to  me  to  be  a  rational  distinction,  and  one  that  is  in  no  way 
contradicted,  but  rather  supported,  by  the  case  of  Velleijo  v. 
Wheeler y  (^Cawp,  14'^.  Marsh.  455,  456.)  so  much  relied  on 
by  the  defendant's  counsel.  According  to  MarshaWs  report  of 
that  ca.se,  the  court  laid  down  the  distmction  above  taken,  and 
considered  the  person  having  the  control  of  tlie  vessel  as  own- 
er ;  that  if  a  ship  be  let  out  generally  to  freight,  the  freighter 
is  owner  for  that  voyage  ;  but  if  there  be  only  a  covenant  to 
carry  goods,  the  owner  of  the  ship  would  have  the  direction  of 
her,  and  the  hiring  of  the  master  and  mariners.  In  Comperes 
report  of  the  case,  it  is  stated  by  counsel,  and  not  contradict- 
ed, that  Darwin^  the  freighter,  did  appoint  the  master  for  the 
voyage;  and  Mr.  Justice  A^ton^  in  delivering  his  opinion,  says, 
"  The  hidk  of  the  ship  belonged  to  Hlliesy  but  he  had  nothing 
to  do  with  itj  having  chartered  it  to  Bartvin^  j^ind  so  the  jury 
did  ri^ht  in  considering  him  owner,  pro  hac  viceJ^ 

Another  question  raised,  though  not  much  pressed  on  the 
argument  of  this  case,  related  to  the  sufficiency  of  the  prelim- 

1*240  ]  inary  proofs.  This  objection  appears  to  me  not  well  *taKen. 
The  claim  by  the  assured,  when  he  abandoned,  was  for  a  Ions 
by  the  barratry  of  the  master,  and  he  exliibited  as  preliminary 
proof  of  that  loss,  a  paper  purporting  to  be  the  heads  of  a 
protest  by  the  master,  and  also  a  letter  from  the  master  to  the 
plaintilT.  The  protest  states,  how  Brice^  the  supercargo,  in- 
terceded with,  and  eventually  prevailed  on,  the  master  to  do 
what  is  admitted  to  amount  to  barratry.  In  addition  to  which, 
it  was  proved  that  the  abandonment  was  for  barratry ;  and  the 
witness  understood  the  underwriters,  as  being  satisfied  with 
the  preliminary  proofs  which  had  been  exhibited,  and  it  was 
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(hereupon  agreed  between  the  parties,  that  the  plaintiff  might  new-vork. 
make  a  further  insurance,  without  prejudice  to  his   claims  J^^IfJf^ 
against  the  defendant ;  and  that  if  the  insurers  on  the  orimnal      Patrick 
policy  were  liable,  such  new  insurance  should  be  for  their  ben-  v- 

efit.  Under  such  circumstances,  even  admitting  the  docu-  ^KwVf."" 
ments  exhibited,  not  to  have  been  competent  preliminary  proof, 
I  should  consider  the  underwriter  as  having  waived  his  claim 
to  more  formal  proof,  and  as  admitting  the  loss  as  stated  in  the 
heads  of  the  protest,  for  the  purpose  of  bringing  up  the  ques- 
tion whether  the  circumstances  would  warrant  a  recovery  for 
barratry.  It  would,  I  think,  be  extremely  rigorous  to  turn 
the  plaintiff  round  to  a  new  action  on  account  of  an  objec- 
tion, which  must  be  considered  as  merely  formal. 

The  opinion  of  the  court,  therefore,  is,  that  the  plaintiff  is 
entitled  to  recover  as  for  a  total  loss. 

Judgment  for  the  plaintiff.(a) 

(a)  See  Earl  and  otiiert  v.  Rowcrq/i,  (3  East,  126.) 


*Patrick  against  Hallett  and  Bowne.-  [*s^4lj 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the  ifa  vessel  he 
31st  of  December^  1796.  on  the  vessel  called  the  Pegja^i/,  at  and  tfmeo7i2*laiu 
from  Turks  bland  to  New-York.  The  plaintiff  declared  for  a  ^^'^Jj^' 
total  loss^  by  the  perils  of  the  sea.  The  cause  was  tried  at  the  H^h^' a  UaS, 
New-York  Sittings,  Aprils  1805,  before  Mr.  Justice  Thomp-  «"<*  founder 
son;  and  the  defendants  demurred  to  the  evidence  produced  on  lltlesTor  wcaOi^ 
the  part  of  the  plaintiff.  «^  o'  appaw"* 

The  mate  of^  the  Peggy  y  who  was 'examined  under  a  com-  by*Se*\SHis'Si 
mission,  deposed  that  she  remained  at  Turks  Island  three  days,  !**  ^ca,  and  the 
and  sailed  from  thence  on  the  12th  of  November,  1796,  laden  SScr^methci 
with  salt  for  New-York.  When  she  sailed  from  that  island,  ^^  ^««?*  ^a* 
she  was  in  every  respect  seaworthy,  and  competently  equip-  JSf^isTquesiion 
ped.  In  the  evening  of  the  day  of  her  departure,  she  was  Pj"^  f*^^  ^^J  *« 
boarded  by  a  boat  from  a  British  ship  of  war,  the  Severn,  the  mine.  Onarf*^ 
officer  of  which  took  out  three  of  the  seamen  belonging  to  the  JJ^JJ^^Iji**  '"" 
Peggy,  but  promised  to  return  the  men,  or  send  an  answer,  wui  iifcr  every 
The  Peggy  lay  to  until  8  o'clock,  P.  M.,  when  the  Severn  made  fjj*  ^^y^ 
sail,  without  returning  the  men  or  sending  an  answer.  The  5Sc,  had  *bJ 
captain  of  the  Peggy  then  stood  to  the  northward,  in  order  to  ^*"^.  *?«•?  .'«^ 

•  1  1       i»rrt      1        r  1         1     ^  t  i»  tO  tbeif  deciSMMl. 

get  mto  the  road  of  Turks  Island,  for  the  purpose  of  procur- 
ing three  seamen  to  replace  those  which  had  been  impressed, 
and  wl>ich  were  necessary  to  the  safe  navigation  of  the  vessel. 
About  1  o'clock  in  the  morning  of  the  next  day,  the  mate 
heard  the  watch  on  deck  say,  that  the  vessel  was  water-logged; 
and  on  sounding  the  pump^  three  and  a  half  feet  of  water  ap- 
peared in  the  hold,  which  it  was  believed  was  made  between 
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^OSW-TORK,  the  hours  of  twelve  and  one,  us  the  witness  had  tried  the 
^^*yj^22t^  pomps  at  twelve,  and  found  the  vessel  tight.    Every  endeavor 
Patrick      Was  made,  without  effect,  to  free  the  vessel ;  and  the  water 
^-  increasing  very  rapidly,  signals  of  distress  were  made,  as  the 

^BtowHE.  vessel  was  near  the  island,  but  heavy  squalls  of  wind  and  rain 
prevented  their  receiving  any  assistance.  The  crew,  finding 
the  vessel  ready  to  sink,  took  to  the  boat,  and  reached  Salt' 
Key  island,  to  the  leeward  of  grand  Turlcs  Islcmd.  The  Peggy 
r*242]  sunk  soon  after  •thej  left  her;  she  floated,,  however,  after- 
wards, owing,.as  was  supposed,  to  the  melting  of  the  salt ;  and 
the  crew  went  to  tow  her  in,  and  found  some  wreckers  had 
been  out  and  stripped  her  of  her  saib,  rigging,  &c.,  but  were 
unable,  on  account  of  the  weather,  to  get  her  into  Turks 
Island.  The  witness,  on  his  cross-examination,  further  deposed, 
that  the  loss  was  occasioned  by  ^'  a  sudden  sprin^ng  a  leak, 
and  not  by  storms,  violent  winds,  currents,  or  accidents  of  the 
sea."  It  further  appeared  in  evidence,  that  the  Peggy  was 
built  of  good  oak  timber,  at  Boston^  in  the  montli  of  riovem- 
ber^  1794 ;  that  ip  the  summer  of  1796,  she  underwent  some 
repairs  at  New-York,  and  that  when  she  sailed,  about  the  first 
of  August,  1796,  from  New- York,  to  the  West  Indies,  she  was 
seaworthy.  The  defendants  admitted  that  she  was  seaworthy 
at  the  time  she  left  New-York.  Another  witness  testified,  that 
in  the  year  1800,  while  on  a  passage  from  New-York  to  Great 
Britain,  the  ship  of  which  he  was  the  master  suddenly  filled 
with  water,  and  foundered  inmiediately  after  she  was  aban- 
doned. That  he  believed  the  ship  to  be  perfectly  stanch  and 
fitrong ;  that  such  an  accident  might  happen  to  the  best  vessel ; 
and  it  might  have  proceeded  from  her  striking  a  rock,  or 
sunken  logs,  or  from  having  been  struck  by  a  fish. 

Pendleton,  for  the  defendant.    On  the  former  motion  for  a 

new  trial  in  this  cause,  the  coQrt(a)  unanimously  decided,  that 

if  a  vessel  suddenly  sinks,  without  any  visible  or  adequate 

cause  to  produce  such  an  effect,  the  presumption  of  law  is 

that  she  was  not  seaworthy.     This  principle  is  laid  down  b} 

^Law^^htwr-.  ^<*''**«*^^t  ^^^  Park,X  on  the  authority  of  the  decisions whicli 

met, p. ser*''  have  taken  place  in  England.    The  same  doctrine  is  main  • 

tained  by  all  the  foreign  writers  on  this  subject.^    In  France^ 

*^*JJJ2C^f  w^®'^>  '^y  *  particular  ordinance,  a  previous  survey  is  necessa 

SS9.  '  ry,  before  a  vessel  proceeds  on  her  voyage,  it  has  been  held, 

that  such  survey  raised  a  presumption,  that  the  vessel  was  sea- 

[  *  243  ]      worthy,  and  proof  of  her  not  being  seaworthy  was  *thus  thrown 

♦  YS*^^'  ^^  ^^^  insurers.     The  insurers  are  responsible  only  for  acci- 

"^Sin,  art"'  ssj  dcnts  arising  from  the  perils  of  the  sea,  and  not  for  any  latent 

l»f  •'*''?i^'  defect  of  the  ship.     The  declaration,  in  the  present  case,  states 

p.to!%T7!W  the  loss  to  have  happened  by  the  perils  of  the  sea;  yet  the 

deposition  of  the  mate,  tlie  only  witness  as  to  the  loss,  ex- 

(a)  Jamuary  term,  180S.  Decided  by  Lvwis,  Ch.  i.,  Kerr.  J.,  and  Rabcliff^  J 
Thoiifson,  J.,  baviif  Uken  his  seal  ou  the  beoch  after  the  argioDent,  declioed  giving 
Ins  opbion. 
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prf?8sly  negatives  that  idea.  The  legal  and  necessary  infer-  NEW-YORK 
ence,  therefore,  i&,  that  she  was  not  seaworthy  at  the  time  the  ^.^I^J-S^ 
voyage  commenced  at  Turks  hldni.  Patrick 

V. 

Hanson^  for  the  pltthitifT.  ( WeUs  on  the  came  side.^  This  Bowke. 
cause  comes  before  the  court  mider  circumstances  different 
from  those  in  which  it  watf  presented  on  a  former  occasicto. 
Then  it  was  on  a  motion  foT  a  new  trial.  Now  there  is  a  de- 
murrer to  the  evidence.  The  evidence,  also,  as  to  the  age  and 
built  of  the  vessel,  and  that  she  was  seaworthy  whcfn  she  left 
New-York^  was  not  adduced  on  the  former  trial.  In  a  case 
made,  the  court  may  draw  inferences.  Where  there  is  a  apc- 
cial  verdict y  the  court  are  bound  to  take  facts  precisely  as  they 
are  found  by  the  jury.  But  on  a  demurrer  to  evidence,  the  truth 
of  all  the  facts  which  the  jury  might  or  could  infer  from  the 
evidence,  are  admitted, (a)  and  the  court  may  make  any  infer- 
ence which  the  jury  coula  have  done,  had  the  cause  been  suf- 
fered to  go  to  them.  Here  the  defendants,  by  their  demurrer, 
have  taken  the  cause  from  the  jury,  and  having  put  themselves 
in  this  situation,  they  must  bear  its  disadvantages.  Th6  plain- 
tiff is,  by  law,  entitled  to  all  the  benefits  of  this  demurrer,  in 
which  the  defendants  have  compelled  him  to  join.  If  no  visi- 
ble or  external  cause  of  the  accident  appear,  the  jury  may 
draw  the  inference  as  to  the  cause  of  loss.  (6)  The  vessel  was 
not  two  years  old ;  she  had  been  thoroughly  repaired  before 
she  left  N^eW'York,  and  it  is  admitted  she  was  seaworthy  at  the 
time  she  sailed.  There  is  no  evidence,  whatever,  of  any  inter- 
nal defect.  The*mate  testifies  that  the  wind  was  boisterous,  . 
and  that  there  was  a  heavy  sea,  when  the  vessel  filted  ^itli 
water.  The  weakness  of  the  crew  was  probably  the  caase 
why  the  vessel  could  not  he  kept  free,  and  the  bad  weather 
prevented  all  assistance  from  the  shore.  If  there  be  any  ap- 
parent contradiction  in  the  evidence,  it  was  the  province  of  the 
•jury  to  reconcile  it.  Would  they  not,  under  all  the  circum-  [  •  244  i 
stances,  have  been  justified  in  the  inference  that  the  vessel  was 
seaworthy,  and  that  she  was  lost  by  the  perils  of  the  sea?  If 
they  might  have  made  that  inference,  the  court  are  bound  to 
do  the  same ;  for  to  decide  in  favor  of  the  defendants,  the 
court  must  believe  it  utterly  impossible  for  the  jury  to  make 
the  inferencfe.  In  the  case  of  Eden  v.  Parkinsoriy-f  Lord  i^^otig.'m, 
Mansfield  observes,  that  <^  it  is  an  implied  warranty,  that  every 
ship  insured  must  b^  tight,  stanch  ind  ^onft ;  but  it  is  suffi- 
cient if  she  be  so,  at  the  time  of  (filing.  She  may  cease  to 
be  so  in  24  hours  after  her  departure,  and  yet  the  underwrite 
will  continue  liable.''     The  case  of  the  Mills  frigate,^  is  the  4  ^«*i «» 

(a)  See  Coclttedge  y.  Fonthaw,  Dotie.  1 19.  Oibtm  and  Jok/uon  v.  Hunter,  2  Hen. 
tUaek.  287.  See  &Iso  a  ncity  p.  297.  of  tlie  6th  editwrn  of  Park  on  inturatKt,  at  to  Um 
fiAct  of  a  dofflorrcr  to  evideiiee.    Bm  see  LewU  v.  Pew/b  Johm,  Rep.  1. 

(b)  Ib  the  caM  of  Munro  v.  Vandamf  tri^  at  the  tittinrs  before  tA.  K(^7iyoh,  In 
mchaelma»  term,  1794,  it  it  said,  the  kuy  may  r#aw  the  condutioQ  at  to  $eauH>nHxntH. 
iM  note,  i'oHt,  method. 
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NEW- YORK,  leading  case  from  which  all  the  doctrine  about  seaworthineHf  in 
J^^;^^^^  the  English  courts,  has  originated.     If  the  circumstances  of  tliat 
Patrick      <^^^  ^^^  attentively  examined,  it  will  be  found  to  be  much 
V-  stronger  for  the  defendants,  than  the  one  now  before  the  court. 

^BowiiE.""  The  Milh  frigate  sprung  a  leak  without  any  bad  weather ;  it  was 
found,  also,  that  her  bolts  were  so  rusty,  that  they  could  not 
hold  the  planks.  Yet  it  will  be  seen,  by  adverting  to  the  last 
edition(a)  of  Mr.  ParVs  Treatise  an  Insurance^  that  judgment 
was  given  in  the  Exchequer  Chamber,  on  a  demurrer  to  the 
evidence,  in  favor  of  the  assured;  which  judgment  was  after- 
wards affirmedj  in  error,  (i) 

Riggs,  in  reply.  On  a  demurrer  to  evidence,  the  court  may 
make  every  inference,  which  the  jury  could  rightfully  draw ; 
not  every  possible  inference  which  might  be  drawn  by  them. 
The  evidence  now  before  the  court  is,  as  to  every  material 
point,  the  same  as  was  presented  when  the  motion  for  a  new 
trial  was  granted.  Is  it  possible  that  the  court  can  now  decide 
that  the  jury  might  have  rightfully  and  fairly  inferred  that  the 
vessel  was  seataorthy  J  If  the  evidence  then  before  the  court 
did  not  warrant  such  an  inference,  it  cannot,  at  this  time, 
justify  that  conclusion.  It  is  stated  that  the  vessel  was  sea- 
worthy when  she  lefi  New- York y  but  it  does  not,  therefore, 
follow  that  she  was  so  three  or  four  months  after,  at  Turks 
Island,  where  the  voyage  insured  commenced.  The  propriety 
of  the  former  decision  of  the  court,  in  this  cause,  seems  to  be 
questioned. 

r  *  245  ].  *  Court.  We  shall  adhere  to  that  decision,  unless  a  demur- 
rer to  evidence,  or  any  new  facts,  make  a  difference  in  the 
case. 

Livingston,  J.  Whatever  doubts  may  have  once  existed  in 
Englandy  respecting  an  underwriter's  liability,  in  case  of  a  ves- 
sel not  being  seaworthy,  when  the  risk  commences,  it  is  now 
well  settled  there,  as  well  as  in  every  other  commercial  coun- 
try, of  whose  laws  we  have  any  knowledge,  that  this  is  an  im- 
plied warranty  in  every  contract  of  insurance.  If  it,  however, 
turns  out,  that  she  is  not  so,  or  in  T)ther  words,  not  in  the  con- 
dition to  encounter  the  ordinary  perils  of  the  voyage  proposed, 
the  policy  is  without  consideration,  and  void.  Though  this  is 
the  law,  about  which  there  is  no  dispute,  it  must  be  very  diffi- 

(a)  5lh  edition,  p.  228.    In  bis  third  edition,  Mr.  Park  stated,  that  the  judgment  was 

fi ven  for  the  anderwriters  $  bat  in  his  last  edition,  (the  6th,)  p.  296.  be  says,  the  ground  of 
ecision  was,  that  the  court  thought  the  evidence  did  not  precisely  prove  that  the  ship 
was  not  seaworthy  at  the  time  of  the  insurance  taking  place  $  but  only  that  she  was  so  at 
(he  time  of  sailing. 

^b)  Mar$haU,  S71.  1st  ed.  He  tukes  the  case  from  Park,  probably  from  the  earlier 
editions.  In  a  note,  he  observes,  that  an  action  on  the  same  policy  was  tried  in  the 
Common  PUom,  before  Lord  Camden,  who  directed  the  jury  to  finci  for  the  plaintiff  j  but  oa 
a  motion  for  a  new  trial,  he  altered  his  opinion^  and  the  court  unanimously  determined, 
that  the  ship,  not  beinr  seaworthy,  the  plaintiflb,  however  innocent,  could  not  reco\'er 
But  see  2d  edition  of  MarthaU,  m,  163.  The  first  edition  of  Marshall  on  Jnturmnct 
was  published  in  the  same  month  with  the  dth  edition  of  Park, 
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eult,  in  many  cases,  to  show  the  state  of  a  vessel,  at  the  com-  NK  w-YOiui, 
menceroent of  a  voyage,  with  sufficient  certainty  to  satisfy  a  v*j2l!i22L/ 
jury  that  she  was  seaworthy ;  for  it  is  admitted,  if  she  be  so     Patrick 
then,  it  is  enough,  whatever  may  be  her  condition  immediate-  jj^^j^^^^ 
ly  after.     This  is  purely  a  question  of  fact,  and,  Uke  all  others,     ^bowTe.*" 
will  sometimes  admit  only  of  circumstantial  proof;  if  there 
were  any  evidence  now,  from  which  a  jury  might  have  drawn 
this  conclusion,  it  must  be  considered  ss  admitted  by  the  de- 
murrer ,t  and  that,  too,  without  a.iy  scrupulous  inquiry,  whether     t  Doug.  119. 
such  inference  would  be  correct  or  not ;  for  courts  should  not  f^^  "^'  Black, 
encourage  this  practice.    It  is  not  only  productive  of  consid- 
erable delay  and  expense,  (for  this  action  is  already  in  the 
eighth  year  of  its  existence,)  but  unless  all  inferences  are  ad- 
mitted, which  a  jury  might  have  drawn,  judges,  instead  of  con- 
fining themselves  within  their  province  of  deciding  on  questions 
of  law,  will  also  become  triers  of  every  matter  of  feet.     If  this 
be  the  rule  in  examining  testimony,  when  brought  up  by  a 
demurrer,  who  can  say  that  a  jury  might  not,  and  very  cor- 
rectly too,  have  been  of  opinion,  that  the  PcFfi^y  was  seaworthy 
when  she  sailed  from  TSirJcs  Island  for  NevhYork  1    The  mate 
swears  positively  to  this  fact,  when  he  says,  ^^  that  she  was  then 
tight,  strong  and  stanch,  and  competent,  *in  point  of  strength      [  *  2^16  '• 
and  ability,  to  her  intended  voyage,  and  that  she  had  a  suffi- 
cient crew,  and  was  well  supplied  with  provisions  and  other 
necessaries.'^     Here  are  all  the  ingredients  of  seaworthiness. 

Two  other  witnesses  depose,  that  they  repaired  the  Peggy, 
in  the  summer  preceding  her  loss  in  ifovember ;  that  she  was 
tight  when  she  went  out  of  their  hands,  and  that  they  thought 
her  seaworthy.  She  was  built  too  of  very  good  oaJc  timber, 
and  was  only  two  years  old  when  lost ;  in  addition  to  this,  it  is 
admitted  by  the  defendants,  on  the  record,  that  she  was  sea- 
worthy, only  three  months  prior  to  the  shipwreck.  If  the  jury, 
on  this  positive  testimony  of  the  mate,  and  on  the  circumstances 
of  her  bein^  a  young  vessel,  built  of  durable  materials,  of 
her  being  admitted  seaworthy  only  three  months  before  her  • 

loss,  and  on  the  general  presumption  that  every  vessel  is  so, 
until  the  contrary  appears,  might  not  very  fairly  have  found  for 
the  plaintiff,  I  hardly  know  what  would  have  justified  their  so 
doing. 

In  opposition  to  all  this,  it  is  said,  she  was  lost  the  day  after  _ 
sailing,  '^  witliout  any  stress  of  weather,  or  apparent  cause  or 
accident,"  and  that,  then,  the  feir  and  natural  presumption  is 
against  her  being  seaworthy.  Without  controverting  or  ac- 
ceding to  this  proposition,  which  must  frequently  bear  very 
hard  on  the  assured,  it  is  not  true,  in  point  of  fact,  that  her 
loss  cannot  be  ascribed  to  any  apparent  cause  or  accident ;  and 
if  it  were  so,  it  would  only  throw  on  the  insured  the  ontu  of 
showing  (which,  as  has  been  stated,  the  jury  may  very  fairly 
have  thought  was  done)  that,  at  the  time  of  her  departure 
firom  Turks  Island y  she  was  in  truth  seaworthy.     But  there  is 
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NEW-YORK,  no  occasion  to  have  recourse  to  these  ioferences,  because  the 

^^^i;Jf2^  mate  exprcasly  ascribes  the  loss  V>  a  "  sudden  springing  of  a 
Patrick      leak ;"  and  will  it  be  deued,  that  springing  a  leak  is  a  peril 

H     ET       d  '"^^''^^  against,  or,  in  (ace  of  ihe  posijtive  declaration  of  an- 

^BowMK.^    other  witness,  who  waa  a  seafiiring  man,  timt  it  may  happen 

to  the  best  vessel,  and  in  mild  wealhes  ?     I  ain  not  prepared 

I  *  347  ]  to  push  to  this  length  the  doctrine  of  seaworthiness,.  *(wh;ch, 
as  it  respects  an  innocent  shipper  of  goods,  lias  nothing  to 
recommend  it,)  being  very  clearly  of  opinion^  that  every  acci- 
dent that  can  be  traced  to  ibs  sudden,  wringing  bf  a  Ifiakj 
whether  in  a  calm  or  stonn,  oc  whether  alter  a  short  or  long 
absence  from  port,  is  a  losa  within  the  policy,  and  is  not,  of 
itself,  evidence  of  an  unworthy  or  insufficient  vessel.  The 
plaintiff  must,  therefore,  have  judgment.. 

Thompson,  J.,  Spenceb,  J.,  and  Tompkins,  J.,  concurred. 

Kent,  Ch.  J.  The  question  is,  whether  the  plaintiff  is  en- 
tiled to  recover,  upon  the  testimony  he  has  produced,  a^nd  to 
which  the  defendants  have  demurred. 

A  verdict  was.  taken  for  the  pkuntifT  in  this  cause,  upon  the 
same  evidence,  in  Aprils  1801 ;  and  at  January  term,  1802,  a 
new  trial  was  awarded,  because  the  law  will  intend  a  want  of 
seaworthiness,  when  no  visible  or  rational  cau.se  of  the  Loss 
appears,  or  any  other  than  some  latent  and  inherent  defect  in 
the  vessel. 

The  vessel,  when  she  sailed  from  Turks  Itlandy  ought  to 
have  been  ti^ht^  stanch  and  strongs  and  competent  to  resist  the 
ordinary  action  of  the  winds  and  waves,  during  the  voyage 
insured.  The  question  is.  What  will  the  law  presume,  when 
she  suddenly  springs  a  leak,  within  a  few  hours  after  her 
departure,  "without  its  being  occasioned  by  storms,  violent 
winds,  currents  or  accidents  of  the  sea?"  I  continue  of  the 
opinion  given,  when  the  new  trial  was  awarded,  that  the  law 
will  presume  the  vessel  not  seaworthy ;  and  such  is  tlie  con- 
clusion which  the  law  draws  from  the  testimony  before  us. 

There  is  but  one  English  decision  tiiat  relates  in  any  mate- 
rial degree  to  the  subject,  and  that  is  tlie  case  of  the  Milb 
frigate,  in  the  Court  of  Exchequer.  {Pai%  222.)  Iji  that 
case,  there  was  also  a  demurrer  to  the  evidence.  The  princi- 
pal fact  was,  that  the  frigate  sailed  Trom  Nevis  in  the  West 
Indiesj  for  London,  on  one  day,  and  on.  the  next,  she  sprung 
a  leak  by  starting  a  plank,  without  any  bad  weather,  qk  extra- 
[  *  248  ]  ordinary  swell  of  the  sea.  The  ^judgment  of  the  court  was  in 
iavor  of  the  insurer ;  and  on  a  writ  of  error  to  the  Exchequer 
Chamber,  it  was  always  understood,  until  very  lately,  and  so 
stated  in  all  the  books,  that  the  judgment  was  affirmed ;  but 
Mr.  Park,  in  tiie  last  edition  of  his  work,  observes,  that  he  has 
now  discovered  to  the  contrarv.  Be  that  fact  as  it  may,  the 
Court  of  C.  B.,  on  the  same  policy  and  facts,  decided,  as  the 
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Court  of  Exchequer  did,  that  the  frigate  was  not  seaworthy.  NEW-yokk, 
Under  the  peculiar  history  of  the  report  of  that  case,  and  the  .Jj^'^J^^ 
different  decisions  upon  it,  its  authority,  if  not  much  impaired,      Fatrigk 
cannot  be  considered  as  unfaYorable  to  the  defendants.  hallbtt  and 

Marshall  is  decidedly  of  opinion,  (p.  367.)  that  where  a  ship  bowhx 
is  lost,  or  incapable  of  proceeding  on  her  voyage,  and  this  can- 
not be  ascribed  to  stress  of  weather,  or  any  accident  on  the 
voyage,  the  fair  and  natural  presumption  is,  that  she  was  not 
seaworthy ;  and  it  is  incumbent  on  the  insuned  ta  show,  that 
at  the  time  of  her  departure,  she  was  in  fact  seaworthy ;  that 
it  is  a  wh(Jesome  rule,  that  the  insured  should  be  held  to 
pretty  strict  and  cogent  proof  of  this.  If,  on  the  other  hand, 
it  appear  from  the  &cts  in  the  case,  that  the  loss  may  be  fairly 
attributed  to  sea  damage,  or  any  other  unforeseen  misfortune, 
the  ontis  probandi  will  He  on  the  insurers,  if  they  allege  thai 
the  ship  was  not  seaworthy. 

This  opinion  is  supported  by  that  of  Casaregisf  and  by  a 
decision  of  the  Rota  of  Florence^  in  1726,  in  which  it  was 
decided,  that  the  assured  was  bound  to  prove  affiionaattvely, 
that  the  loss  happened  by  one  of  the  perils  insured  against, 
otherwise,  the  innamgabtUty  of  the  vessel,  from  inherent 
defects,  would  be  intended.  (Marshall,  S65.y  The  same 
presumption  is  adopted  by  Valin;  (vol.  2.  p.  103«)  but  the 
French  law  had,  in  part,  at  least,  drawa  a  different  conclusimi 
from  one  of  the  articles  of  the  ordinance  of  1682,  relating  to 
freight,  {Ord.  de  la  Mar.  tit.  dufretj  art.  12.)  and  which,  had 
nothing  to  do  with  the  question  of  insurance.  The  deduction 
drown  from  that  *^article  was,  that  every  riiip  was  presumed  [  *  249  | 
seaworthy  at  the  time  of  her  departure,  and  that  it  lay  with 
the  opposite  party  to  prove  tibe  contrary.  To  prevent  the 
abuse  of  this  presumption,  of  which  the  insurers  were  too 
often  the  victims,  the  ordinance  of  1779  was  passed,  requiring 
a  survey  previous  to  every  voyage ;  since  that  time  the  pre- 
sumption, either  the  one  way  or  the  other,  depends  entirely 
upon  the  fact  of  the  previous  survey.  Emerigon,  however, 
observes,  tliat  this  construction  of  the  article  on  freight  was 
but  in  part  adopted  by  the  French  law,  and  in  the  eight  cases 
which  he  reports,  as  argued  and  adjudged  on  the  question  of 
seaworthiness,  a  previous  survey  seemed  generally  to  be  the 
cause  of  turning  the  presumption  against  the  insurers.  (1 
Emerigon,  374.  576  to  591.) 

I  am,  therefore,  of  opinion,  that  judgment  ought  to  be  ren- 
dered for  the  defendants. 

Judgment  for  the  plaintiff.(a) 

(a)  See  TcCccU  v.  7^  Comm.  Ins.  Co,  (2  Jahiu,  Rkp.  ISi.)  Jikffv.  TU  dm^k  Jbf, 
Co.  (4  Johns.  Rep,  132.)  Garriguu  v.  Cox,  (1  Minn.  Rep,  SQi.) 
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Schmidt  against  The  United  Insurance  Compare. 


NEW-YORK, 

May,  IdOG. 

Schmidt 

V. 

Uhit.  Iks.  Co. 

If  ti>«i»rtto  THIS  was  an  action  on  a  policy  of  insurance,  dated  the 
Z  desu^ied^  5th  Jii/y,  1803,  on  thirty-five  bales  of  cotton,  valued  at  1,800 
described  m  a  doUars,  at  and  from  Netc^York  to  Hamburgh^  on  board  of  the 
ancef  tw  *actu-  American  ship  Orozimbo.  The  cause  was  tried  at  the  JVcir- 
^'y^wodtad^,  YorTc  Sittings,  on  the  27th  day  of  April,  1805,  before  Mr. 
s^andoaasfora  Justico  Thompson.     The  policy  contained  the  following  clause : 

^*'id?*^'  ^*^f  "  ^^^  ^^^^  ^"  ^^^^  ^^  '^**'  ^^^  assured  are  to  abate  two  per 
eommerce'wiUi  Cent,  and  such  loss  to  be  paid  in  thirty  days  after  proof  thereof; 
^ .  P9^  °f  but  no  partial  loss,  or  particular  average  shall  in  any  case  be 
meaas  ^ol  a  paid,  Unless  amounting  to  Jive  per  cent.'^  It  contained,  also, 
^^^^''"^Su  **the  ^^  clause,  authorizing  the  assured,  their  factors,  servants  and 
poiic^^aodtbe  assigus,  to  suc,  labor,  and  travel  for  and  about  the  defence 
going  to  another  ^jjd  safeguard  of  the  goods  insured. 

[  *  ^^*^J|^^       ♦The  material  Tacts  proved  at  the  trial,  were  the  following  : 
^/\he^parp^  On  the  arrival  of  the  stup  on  soundings,  in  the  English  Chanr 
of  delivering  Uie  nely  sho  was  boarded  by  an  officer  of  a  British  ship  oif  war,  the 
S2kirc<i7aft«ran  Commander  of  which  informed  the  master  of  the  Orozimboy 
abandonment,    that  the  JSZAc  was  blockaded,  and  endorsed  one  of  his  papers, 
be^°o/alein-  forbidding  him  to  proceed  Uiither.     When  off  the  hie  of  Wight y 
wirer.   The  ac-  she  was  again  boarded  by  an  oflicer  of  another  British  ship  of 
goodsSTanothcr  War,  who  endorsed  the  register,  and  forbade  the  master  of  the 
port  by  the  con-  Orozimho  from  proceeding  to  Hamburgh,  under  the  penalty 
t^freoinstan^  of  being  made  a  lawful  prize;   but  strongly  advised  him  to  go 
ces  of  the  case,  into  Portsmouth,  and  take  the  advice  of  the  agent  of  the  ship- 
Sty,  b^M  *act  owner,  how  to  act  for  the  benefit  of  the  ship  and  property, 
^ono    for    the  The  master  of  the  Orozimbo  accordingly  went  into  Spitheady 
coSceracd,  a^d  wherc  he  received  a  letter,  dated  the  29th  August,  1802,  fi-om 
d<x»  not  pre-  a  Mr.  Wilson,  agent  of  the  ship-owner,  recommending  to  him 
from  reco^"ring  "  to  go  to  Embden,  as  the  nearest  neutral  port  to  Hamburgh,^^ 
<<>' *  total  loss  The  Orozimbo  arrived  in  the  Bjoad  of  Embden,  the  9th  of 
ment?*  *°  ^"*  September,  and  the  master  gave  immediate  information  of  his 
arrival  to  the  owner  at  Hamburgh ;   but  did  not  receive  orders 
to  unload  the  cargo  until  the  23d  of  September.     The  cargo 
was  regularly  delivered  in  good  order,  at  Embden.     The  bills 
of  lading  were  there  produced,  and  discharged  by  the  agents 
of  the  consignees  of  the  goods,  and  were  forwarded  to  Hamr 
burgh,  to  the  ship-broker  3iere,  who  collected  the  freight.     It 
appeared,  from  a  letter  dated  at  Hamburgh,  the  13th  of  *Sfep- 
tember,  1803,  written  by  the  owner  of  the  ship  to  the  master, 
while  at  Embden,  that  he  had  great  difliculty  in  persuading  the 
consignees  to  receive  the  goods  at  the  latter  place,  as  they 
wished  the  ship  to  deliver  them  at  Lubeck;  that  they  finally 
consented  to  receive  them  at  Embden,  and  to  pay  all  expenses 
in  consequence  of  going  there. 

While  at  Embden,  the  ship  received  considerable  damage 
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in  her  hull,  spars  and  rigging,  from  being  run  foul  of  by  another  new-york 
vessel,  in  a  severe  gale  of  wind.     There  was  also  an  account  ^^2^j!221^ 
for  charges  and  expenses  in  consequence  of  being  obliged  to      Schmidt 
go  into  England.     A  general  average  of  these  damages  was  u      i'    c 
settled  at  Embden.     The  evidence  of  the  average  *loss,  how-     ''['•oki^ 
ever,  had  not  been  exhibited  to  the  defendants,  with  the  other       ^  ' 

preliminary  proofs.  The  defendants  moved  for  a  nonsuit, 
which  was  overruled  by  the  judge.  The  plaintiff  then  offered 
to  prove,  that  it  was  generally  understood  at  New-YorTc^  at 
the  time  the  Orozimho  put  into  Spitheady  that  Hamburgh  was 
blockaded.  This  evidence,  though  objected  to,  was  admitted. 
A  witness  testified,  that  he  had  received  a  letter  from  his  cor- 
respondent at  Hamburgh,  in  the  autumn  of  1803,  statinpj  that 
Hamburgh  was  blockaded,  which  fact,  the  witness  believed, 
was  generally  known  at  Neto^YorJc.  The  plaintiff  claimed  a 
total  loss,  and  also  fifty-seven  dollars  and  ninety  cents,  being 
the  proportion  of  the  average  loss,  settled  and  paid  at  Embden, 
The  jury,  under  the  direction  of  the  judge,  fojuind  a  verdict  for 
the  plaintiff,  on  the  first  count  on  the  policy,  for  a  total  lo.  s ; 
and  on  the  count  for  money  paid,  laid  out  and  expended,  for 
the  amount  of  the  average  loss.  On  the  third  count  in  the 
declaration,  for  money  had  and  received,  a  verdict  was  entered 
for  the  defendants. 

Hoffman  was  proceeding  to  open  the  argument  on  the  part 
t>f  the  defendants,  when  liadcliff  VLsied  for  ihe  points  on  which 
he  meant  lo  insist.  Hoffman  Said  they  had  been  delivered  to 
the  court,  and  that  was  sufficient. 

T%e  Court.  By  the  present  practice,  it  is  enough  if  the  The  counsu 
points  are  handed  to  the  court  when  the  cause  is  called.  The  ^^f  ^f  \ 
leading  counsel  must  state  the  points  in  the  course  of  his  argu-  cause,  must  de 
ment,  and  it  is  not  required  that  they  should  be  delivered  to  coSnse/on  the 
the  opposite  counsel,  with  the  copy  of  the  case.  But,  for  the  opposite  side, 
sake  of  convenience,  the  court  now  decide,  that  the  rule  of  ivhich^biTmeaiS 
practice  in  future  shall  be,  that  the  opening  counsel,  before  he  to  insist, 
begins  his  argument,  must  deliver  in  writing  to  the  opposite 
counsel,  the  points  on  which  he  means  to  insist. 

Hoffman.  On  the  part  of  the  defendants,  it  will  be  con- 
tended, 1.  That  there  was  not  sufficient  evidence  to  show  that 
Hawhurgh  was  blockaded ;  but,  admitting  that  fact,  there  was 
no  loss  within  the  terms  of  the  policy.  2.  Supposing  that  the 
insured  were  justifiable  in  not  proceeding  to  Hamburgh^  still 
the  voyage  was  not  thereby  lost,  as  the  *insured  were  bound  [  *  252  ] 
to  go  to  the  nearest  port  of  safety.  3.  The  acceptance  of  the 
cargo  at  Embden,  by  the  consignees^  precludes  all  claim  for  a 
total  loss.  4.  The  evidence  of  a  partial  loss  was  inadmissible, 
and  insufficient.  5.  The  verdict  was  against  law  and  evi- 
dence. 

If  the  plaintiff  is  entitled  to  recovei  *n  this  case,  it  must  be 
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NEW-YORK,  on  some  very  strict  rule  of  law,  not  from  any  principle  of  jush 
.^^Jjil^Jf^^  tice.  The  master  of  the  Orozimbo  states,  that  he  was  inform- 
ScDHirT  ed  by  the  British  cruisers,  that  the  Elbe  W88  blockaded ;  but 
mere  information  of  a  blockade  ought  not  to  prevent  the  insur- 
ed from  proceeding  to  his  port  of  destination,  since,  before  his 
arrival  off  the  port,  it  is  possible  that  the  blockade,  if  existing^ 
may  be  raised.  No  case  is  to  be  found,  in  which  it  has  been 
decided,  that  the  fact  of  beins  turned  away  from  a  blockaded 
port,  is  a  loss  or  peril  within  the  policy ;  or  that  a  mere  appre- 
hension of  a  blockade  would  justify  the  insured  in  leaving 
his  course  to  the  place  of  destination,  and  going  to  another 
port.  But  a  late  adjudication  i^i  the  English  courts,  somewhat 
analogous  to  the  present,  is  very  strong  m  favor  of  the  defend- 
ants, to  show,  that-  such  an  event  Ls  not  a  peril  for  which  the 
insurers  are  responsible.  It  is  the  case  of  Hadkinson  v.  Rob- 
insofiy  (3  Boa.  fy  PulL  388.)  A  yessel  laden  with  fruit  sailed 
from  Lisbon^  under  convoy,  destined  to  Naples ;  but  on  receiv- 
ing intelligence  that  the  'ports  of  the  king  of  Naples  were  shut 
against  the  English^  they  went  into  Minorca,  where  the  cargo 
was  sold.  The  Court  of  Common  Pleas  eave  judgment  for  the 
defendant,  and  intimated  pretty  strongly  their  opinion,  that 
the  shutting  of  a  port  against  the  vessel  insured,  was  not  a  loss 
within  the  policy. 

Admitting,  however,  that  the  master  was  justifiable,  under 
existing  circumstances,  in  not  going  to  Hamburgh^  still  the  voy- 
age was  not  lost,  as  he  might  go  to  the  nearest  port ;  for  if  ne- 
cessity prevents  the  insured  from  reaching  the  place  of  desti- 
•  nation,  he  may  go  to  the  nearest  port  he  can  reach  in  safety. 
But  the  acceptance  of  the  cargo  at  EmbdeUy  by  the  consignees, 
is  conclusive  against  the  plaintiff,  and  he  cannot  claim  a  loss 
[*233]  on  the  policy.  If  the  consignee  had  refused  ^ to  receive  the 
goods  at  Embderiy  they  might  have  been  sold  for  the  benefit  of 
all  concerned,  and  the  insured  would  have  had  some  ground  for 
a  claim  against  the  defendants.  Here  the  agent  of  the  insured, 
after  full  deliberation  and  reflection,  received  the  cargo,  and 
paid  the  freight.  On  what  pretence,  then,  can  the  insured 
assert  his  demand  f  As  the  plaintiff  claimed  for  a  total  lo.s6,  the 
evidence  of  the  partial  loss  at  Embden  was  inadmissible.  But 
if  properly  admitted,  it  was  insufficient.  If  the  insureu 
meant  to  have  proceeded  for  gross  average,  he  ought  to  have 
exhibited  this  evidence  among  the  preliminary  proofb.  The 
rules  of  settling  averages  at  Embden  are  different  from  those 
adopted  here  ;  and  the  jury  ought  not  to  have  been  directed 
to  take  the  former  as  the  measure  of  the  damages. 

RadcHff  and  T.  L.  Ogden,  for  the  plaintiff.     The  turning 

a^vay  fn^in  a  blockaded  port  by  a  belligerent,  is  comprehended 

\Mar$haU  237.  Under  the  description  of  the  restraints  of  princes,  and  is  clearly 

ML^haikt'  ^  P®"^  within  the  policy.     The  language  used  in  the  policy 

e  T^V.       '  is  the  most  general  and  comprehensive  that  could  be  devised.j 
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Tha  restraint  of  neutral  commerce  by  belligerents,  in  prevent-  new-tork^ 

ing  their  entrance  into  a  blockaded  port,  is,  as  Sir  fVilHam  ^J^^^]^^ 

Scoii  observes,  '^  a  high  act  of  sovereignty ."f    The  case  of      schmiot 

Hadkinson  v.  Bobinson^X  which  has  been  cited,  is  in  favor  of  L   co 

the  plaintiff;  for  it  is  not  pretended  that  a  prohibition  to  enter 

the  destined  p<Mt,  was  not  a  peril  within  the  policy.     That   \J^^"f^ 

C^^  turned^  however,  upon  the  effect  of  the  memorandum  in  ^oL  i.^p!1f48. 

the  policy,  a^  to  perishable  articles.  The  true  question  is>  Was 

there,  in  this  case,  a  blockadie?    The  blockade  is  to  be  ascer-  i^^^g*^2£l 

tained  in  two  ways ;  first,  by  the  simple  fact ;  second,  by  a  j)yian  ^JSow- 

notification  of  the  fact  f^»      ■"»• 

[Kent,  Ch.  J.     This  court  have  decided,  that  there  must  be        '  ^' 
evidence  of  a  blockade  in  fact.     A  mere  notification  amountet 

to  nothing.*^]  ^WUliamt  ▼. 

There  was  legal  evidence  of  a  blockade  in  fact.     Letters  ™**MCW«e#, 
from  Hamburgh  state  the  existence  of  the  blockade.     Two  of 
the  belligerent  cruisers  successively  intercepted  the  Orozimho^ 
and  notified  the  master  of  the  blockade,  and  prohibited  *him      [  *  254  ] 
firom  proceeding  to  that  port.     Suppose,  however^  that  the  £/ie 
was  not  actually  blockaded,  was  it  not  the  duty  of  the  master, 
knowing  the  rigorous  principles  on  wJiich  British  coui:ts  of 
admiralty   proceed   as   to  blockade,   to   have   turned   aside, 
after  the  information  and  inhibition  he  received  ?    Ought  he 
to  have  proceeded  •afterwards,  and  exposed  the  property  in- 
trusted to  his  care  to  seizure  and  condemnation  ?   His  deviation 
was  perfectly  justifiable.     In  the  language  of  Loi^d  Ahanley,\\  uiadki/uon  v. 
the  peril  acted  immediately  on  th^  subject  insured.    The  mas-  £^^'puit 
ter  was  forbidden  by  two  cruisera  from  going  to  Hamburgh.  392.' 
It  is,  therefore,  distinguishable  firom  the  case  of  Hadkinson  v. 
Robinson,     Here  the  ship  proceeded  until  sb^  was  stopped, 
and  forbidden  to  prosecute  her  voyage  under  the  penalty  of  con- 
fiscatioif.  The  master  was  under  the  restraint  of  oh  amied  force ; 
and  he  acted  with  prudence  and  discretion  in  turning  aside,  to 
avoid  exposing  the  properly  to  confiscation.     But,  it  is  said,  he 
ought  to  have  proceeded  farther,  and  had.  he  been  captured  and 
condemned,  then  there  would  have  been  a  clear  loss  within  the 
policy.     But  should  we  not,  then,  have  been  told  of  the  viola- 
tion of  a  blockade  IV  Again,  it  is  said,  that  the  assured  ought  ^  Vyt^Cfrtmei 
to  have  gone  to  Embdeny  or  the  nearest  port     It  is  sufficient,  ca/^j^^ 
when  under  the  pressure  of  necessity,  if  the  master  act  with  t»  Error,  a  s 
due  discretion,  and  for  the  interest  of  all  parties.    He  was 
strongly  advised  to  go  to  Portsmouth  for  directions,  and  that 
or  London  was  the  nearest  port     In  fact,  he  went  to>  JEtinbden^ 
as  clearly  the  best  port  for  all  concerned.     The  insurance  was 
to  a  particular  port  or  market.    The  insured  was  prevented  by 
a  snperior  power  firom.  reaching  that  port,  and  from.belivering 
the  goods  Oiere.     He  is  forced  into  adiflferent  port,  in  the  ter- 
i;itory  of  a  diffeient  sovereign,  govened  by  different  laws ;  he 
has  lo#t  thp  market,  and  all  the  expected  benefit^  of  the  vpyage 
The  voyage  is  thus  defeated  and  lost,  and  the  plaintiff  had  a 
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NEW-YORK,  right  lo  abandon.  The  riglit  to  abandon  in  case  of  embargo  in 
May,  1806.  j^^^  doubted.f  The  peril  in  this  case  is  equally  a  ju«t  cause 
^""scHMio^  of  abandonment ;  and  the  loss  has  continued  total ;  for  the 
I*  r  '^'ockade  continued,  and  it  does  not  appear  *what- became  of 
r  *^f'^'l  ^  ^^®  goods,  after  they  were  landed  at  Embden,  or  whether  they 
L       '^    J       ever  readied  Hamburgh. 

;  Gost  V.  w»-  The  acceptance  of  the  goods  at  Embden  is  urged  as  conclu- 
esi''  Ro^hv'.  ^*^^  against  t'le  plaintiff.  A  consignee  is  the  agent  of  the^ship- 
Edu»  6  Tenii  pcr,  to  rccolvc  his  goods  at  the  place  of  destination.  If  he 
9fev.ii3.  assumes  to  receive  them  in  another  place,  he  becomes  the 
agent  of  all  parties.  To  render  his  acts  binding  on  the  con- 
signor, they  should  be  voluntary.  Here  he  had  no  volition,  nor 
choice.  The  master  could  not  go  to  Hambur^h^  and  refiised 
to  deliver  the  goods  at  Lubeck,  where  the  consignee  wished  to 
receive  them.  The  master  might  have  put  the  goods  on  shore, 
so  as  to  be  entitled  to  freight.  The  acceptance  of  them  by  the 
consignee's  agent  at  Embden,  was  compulsory,  and  under  pro- 
test.  He  acted  for  the  interest  of  all  parties  j  he  was  hound 
to  pay  the  freight,  take  the  gdbds,  and  dispose  of  them  in  the 
best  manner,  for  the  benefit  of  all  concerned.  The  discharge 
of  the  bills  of  lading  was  a  usual  and  necessary  act,  on  the 
delivery  of  the  goods.  After  the  abandonment,  the  property 
was  at  the  risk  of  the  insurers ;  and  it  is  incumbent  on  them 
to  show  what  became  of  it,  after  its  deliver^  at  Embden.  Under 
all  these  circumstances,  the  plaintilT  had  a  right  to  say  to  the 
defendants :  "  You  undertook  that  my  goods  should  arrive  at 
Ilumburgh.  They  have  been  prevented,  by  one  of  the  perils 
mentioned  in  the  policy,  from  arriving  at  that  port.  I  hav^ 
lost  the  market  and  the  object  of  my  voyage,  and  you  must 
now  indemnify  me  for  that  loss." 

In  answer  to  the  objection,  of  the  want  of  the  preliminary 
proofs,  in  regard  to  the  proportion  of  general  average,  settled, 
at  Embden,  it  may  be  said,  that  by  refusing  to  accept  the  aban- 
donment, the  insurers  waived  thesf  proofs,  and  put  the  party 
to  his  right.  Those  proofs,  in  fact,  are  not  necessary,  where 
the  party  claims  on  the  count  for  money  paid  to  the  use  of  the 
defendants. 

[Court.     Can  you  recover  for  a  total  loss  and  an  average  loss 
at  the  same  time  ?] 

The  insured  may  recover  for  a  total  loss,  and  for  expenses, 
as  money  paid  and  expended  for  the  benefit  of  the  insurers. 
[  *  256  ]  *The  expenses,  or  average,  is,  then,  a  matter  incidental  and 
collateral  to  the  right  of  recovery  for  a  total  loss.  The  adjust- 
ment of  the  average  was  a  proper  object  for  the  commercial 
tribiinal  at  Embden ;  and  having  been  decided  by  proper  and 
competent  authority,  it  ought  to  be  conclusive  here.  The 
amount  is  insignificant,  but  it  is  important  to  determine  the 
question  how  far  the  adjustment  of  a  general  average,  by  a  com- 
]>etent  tribunal  in  a  foreign  country,  is  to  be  binding  en  the 
parties  here. 
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HarUoriy  m  reply.    The  law  of  blockade  hafe  been  often  dis*   if ew-york 
cussed  in  this  court,t  and  is  now  too  well  settled  to  be  disturb-  .J^^^^^}^^^ 
ed.     The  doctrine  is,  that  there  must  be  an  actual  existing     Schmidt 
blockade,  and  that  the  neutral  is  not  to  be  governed  by  a  mere  ..      ^^^^ 
notification,  or  a  blockade  in  contemplation  of  law ;  but  may 

5roceed  to  the  port,  and  mayenter^  if  no  blockade  in  ybcf  exist.  \^i'fJ^^l'^co 
*he  contract  of  insurance  is  to  be  made,  and  construed,  accord-  sjXii.Caw*,' 
ing  to  this  doctrine ;  the  insured  undertake  to  prosecute  the  ^^iJ^'caaei 
voyage  described  in  the  policy,  until  prevented  by  superior  in^^En-or^'i 
power.     If,  without  such  restraint,  he  should  deviate,  the  in-  2  Cat««'»  lf«|;. 
surer  would  not  be  liable  for  a  subsequent  loss.     Jhe  insured 
is  not  to  rest  satisfied  with  any  information  he  maj^  chance  to 
receive  on  his  way,  or  any  rumor  which  may  reach  him,  as  to  a 
blockade ;  he  is  bound  to  pursue  his  voyage  until  he  has  ascer- 
tained, beyond  all  doubt  or  question,  that  an  actual  blockade 
exists.     If  the  court  have  been  liberal  in  the  construction  of 
the  law  of  nations  on  this  subject,  they  ought  to  require  of  the 
assured  a  strict  adherence  to  this  rule,  before  he  deviates  from 
his  course.  In  this  case,  the  master  of  the  Orozimbo  was  mere- 
ly told  by  cruisers  of  one  of  the  belligerents,  some  hundreds 
of  miles  fi'om  the  port  of  destination,  that  it  was  blockaded. 
He  might  have  gone  on,  and  by  the  time  he  arrived  off  the  port, 
the  blockade  might  either  have  been  raised,  or  the  blockading 
squadron  be  blown  off  by  the  winds.     The  notification  he  re- 
ceived was  from  an  inferior  officer,  not  from  the  government ; 
from  a  person  who  might  wish  to  deceive,  and  turn  him  away 
from  his  intended  port. 

*But  it  is  said,  the  blockade  was  a  fact  of  public  notoriety,  [  *  257  J 
and  must,  therefore,  be  presumed  to  have  existed ;  if  so,  no 
other  evidence  would  be  necessary.  But  have  not  this  court 
required  evidence  on  oath  of  the  existence  of  a  blockade  PJ  t  W'lV/iam*  ▼. 
Here  a  merchant  of  New-  York  receives  a  letter  from  Hamburgh,  ^"w'*.20itii«^ 
mentioning  the  blockade,  and  a  vague  rumor  of  the  fact  en- 
sues ;  but  who  is  to  vouch  for  the  veracity,  or  accuracy,  of  the 
writer  of  that  letter  ?  The  least  that  could  be  allowed,  would 
be  the  deposition  of  a  witness  as  to  the  letter  received.  The 
master  was  merely  warned  not  to  enter  Hamburgh  ;  he  was  not 
prevented  from  going  to  Bremen  or  to  LubecJc,  or  any  other 
place  in  the  vicinity  of  the  port  of  destination,  in  order  to  as- 
certain the  fact  of  an  existing  blockade.  Without  pretending 
that  he  ought  to  have  attempted  to  pass  the  blockading  squad- 
ron, he  ought  certainly  to  have  proceeded  as  far,  and  as  near 
to  the  port,  as  he  could  with  safety.  If  he  is  to  be  governed 
by  the  information  given  him  by  a  British  cruiser  in  the  chan- 
nel, he  might  as  well  have  acted  from  intelligence  received  at 
the  Western  Llesy  or  in  the  Atlantic  Ocean. 
'  Can  it  be  admitted  that  the  assured  may  in  such  a  case,  on 
mere  information  of  a  blockade,  turn  aside  and  break  up  the 
voyage  ?  Is  this  that  vis  major,  that  superior  power  y  that  coercion 
aad  restraint,  which  is  said  to  constitute  a  peril  within  the  policy  ? 
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NEW-YORK,  Is  this  a  restraint  of  princes!  Though  the  doctrine  about  Mock- 
May,  1806.  nj^  Yins  existed  al>oye  a  century,  yet  it  has  never  been  men* 
^"^^^J^I^lJr^  tioned  as  an  erent  included  under  the  restraint  of  princes.  But 
V.  a  prohibition  to  trade  is  not  a  loss  within  the  meaning  of  the 

KIT.  s.  o.  p^jj^jy  j^  jg  ^  YaefQ  excuse  for  a  deviation,  and  the  pulyis  W 
go  to  the  nearest  port,  and  not  break  up  the  voyage. 

Suppose  there  was  a  blockade  in  fact.  Thisdoesnot  justify 
his  going  to  Portsmouth  or  London ;  he  ou^  to  have  pro^ 
ceeded  directly  to  Luheck  or  Ehnbden.  If  he  were  allowed  t6 
go  out  of  his  way  to  seek  advice,  Qvery  deviation  might  be  ex- 
[  *  258  ]  cused,  on  this  easy  and  specious  *pretence.  The  mastet  staid 
8  or  10  days  in  rlngland.  How  far  this  was  necessary,  does 
not  appear ;  if  it  were  one  day  beyond  the  necessary  time,  it 
amounted  to  a  deviation.  / 

The  consignee  was  not  bound  to  receive  the  goods  at.  Emth- 
den ;  but  having  accepted  them  there,  it  is  conclusive  against 
the  insured.  l%e  consignee  had  the  bills  of  lading,  he  had 
full  power  to  dispose  of  the  property,  and  to  act  as  he  thought 
best  for  the  consignor ;  he  is,  emphatically,  the  agent  of  the 
consignor,  and  his  acts  are  binding  on  him.  If  the  goods  were 
meant  to  be  abandoned,  they  ought  to  have  been  left  with  the 
master,  who  is  the  proper  agent  of  all  parties. 

The  claim  for  general  average  is  still  more  extraordinary. 
The  plaintiff  has.  paid  nothing.  There  is  no  evidence  that  he  laid 
out  any  money.  If  any  thing  was  pcdd,  it  must  have  been  by 
the  master,  who  no  doubt,  reimbursed  himself  out  of  the  pro- 
ceeds of  the  cargo  at  Embden.  But  the  loss  was  occasioned 
by  an  accident  to  the  ship,  and  ought  to  be  borne  by  the  owners 
of  the  ship.  It  was  not  a  proper  subject  of  general  average ; 
and  this  court  is  not  to  be  governed  by  die  decision  of  th^ 
merchants,  or  courts  of  foreign  countries,  without  any  investi* 
gation  into  the  merits. 

Spencer,  J.  Without  repeating  the  facts,  I  shall  proceed  to 
the  consideration  of  the  important  question  in  the  cause, 
whether  the  cargo  has  been  lost  (even  if  Hamburgh  was  block*- 
aded,  and  in  a  state  that  the  vessel  could  not  legally  enter)  by 
any  of  the  perils  insured  against  in  the  policy.  The  words  in 
the  policy,  under  which  the  plaintiff  claims  for  a  total  loss, 
are,  arrests^  restraints  and  detainments  of  all  Icings^  &c.  The 
terms  do  not,  I  think,  embrace  a  case  like  the  present ;  for  the 
master  of  the  Orozimbo  never  attempted  to  enter  the  port  of 
Hamburgh,  nor  was  there  any  actual  or  iminediate  restraint,  to 
hinder  him  from  doing  so. 

I  do  not  profess  to  consider  whether  he  was,  or  was  not, 
[  *  859  ]  justified  in  going  to  Embden ;  but  I  rest  on  the  fact  tiiat  *there 
has  been  no  force,  or  vis  mwor,  to  interrupt  his  voyage.  The 
case  of  Pole  v.  Fitzgerald  (WUlesy  644.)  is  of  high  authority ; 
and  it  is  decided  by  that  case,  that  the  insurance  is  not  on  the 
voyage,  but  on  the  ship  for  the  voyage.    That  principle  vp 
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pears  to  me  to  be  applicable  to^  this  ease;  fi>r  here  the  ship  VtEW-YOBSL, 
and  cargo  remain  in  safety,  but  the  assured  has  lost  the  chance  vJJS^^JSJ^ 
of  going  to  so  good  a  market.    The  assurer  has  nothing  to  do     Schmidt 
with  the  speculation,  nor  state  of  the  market ;  and  nothing  has  ^^^^^  Jj^^  ^ 
intervened,  affecting  the  ship  or  cargo,  within  the  terms  of  the 
policy.     The  principle  I  advance  appears  to  be  simctioned  by. 
a  decision  in  3  Bos.  fy  Ptdl.  392.  (Hadkinsen  v.  JtoHnson.) 
Though  that  case  be  not  an  authority,  yet  the  reasoning  w*g6d 
by  Lord  Ahanley  is  so  jusTt  imd  conclusive,  that  I  adopt  it. 
The  question  there  was,  whether,  on  an  insurance  firom  Moun^ 
Bay  to  Naples,  when,  subsequently,  British  vessels  were  ex- 
cluded from  the  NeapoKtan  dominions,  in  consequence  of 
which  the  cargo  insured,  from  its  perishable  nature,  was  obliged 
to  be  sold  at  an  intervening  port,  there  was  a  loss  within  the 
policy.    The  question  did  not  turn  on  the  consideration  of  the 
articles  being  perishable,  a  circumstance  that  aflbrded  a  just 
ground  for  selling  them ;  but  cm  this,  whether  the  shutting  the 
port  of  Naples,  so  that  the  vessel  could  not  enter  with  the 
goods  insured,  afforded  a  ground  of  action  on  the  policy 

To  show  that  this  was  the  real  point,  the  learned  judge  says, 
**  Here,  without  entering  into  the  questicm  how  far  the  cargo 
was  totally  lost,  the  claim  made  by  the  assured  arises  from  the 
ship^s  not  proceeding  to  that  port  to  which  she  was  destined ; 
and  this,"  he  says,  ^'  cannot  create  a  total  loss  within  the  mean- 
ing of  the  policy,  because  it  does  not  arise  from  a  peril  insured 
against;  such  peril  must  act  directly,  and  not  collaterally, 
upon  the  thing  insured."  It  is  not  requisite  to  pursue  this 
subject  further.  To  what  lengdis  might  not  the  claims  of  the 
assured  extend,  if  this  was  sanctioned?  Thie  parties  have 
stipulated  mutual  things ;  the  underwriters,  against  the  perils  ^ 
of  the  sea,  and  any  positive  actual  injury  firom  restriaints^,  At- 
rests,  detainments,  &c.,  as  matters  of  fact^  and  not  of  imagi- 
nation. 

*The  plaintiflPs  counsel  have  said,  that  an  embargo  is  within      [  *  260 1 
the  policy,  and  have  asked.  Why  is  not  a  blockade  i   The  an- 
swer is  obvious ;  an  embargo  operates  directly  on  the  subject 
insured,  and  this  does  not. 

It  becomes  unnecessary  to  examine  the  question  as  to  the 
want  of  preliminary  proof  of  the  average  loss ;  on  the  first 
ground,  I  am  fully  of  opinion  that  the  defendants  are  entitled 
to  a  new  trial,  and  that  the  costs  should  abide  the  event  of  the 
suit. 

ToxPKtNS,  J.,  was  of  the  same  opinion. 

Thompson,  J.  Tlie  first  question  presented  by  this  case,  is, 
whether  a  loss  of  the  voyage,  by  reason  that  the  port  of  des- 
tination was  blockaded,  be  a  peril  within  the  policy ;  and  if  so, 
whether  the  evidence  of  HamburghU  being  blockaded  was 
sufficient 
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NEW-YORK,      The  insurance  waa  on  35  hales  of  cotton  on  boaid  the  ship 
*JjJ[jJ52fly  Orozimhoy  at  and  from  Ncw^York  to  Hamburgh, 
Schmidt  This  was  not  an  illicit  trade,  and  the  assured,  according  to 

^-  the  general  laws  of  trade,  had  a  right  to  make  his  calculations 

.  |.^^  ^  g^j^  ^^  ^1^^  shipment  at  the  port  of  destination ;  and,  for 
this  purpose,  insured  the  arrival  of  his  goods  at  that  port.  Our 
policies  are  extremely  hroad  and  comprehensive,  and  would 
seem  to  embrace  every  species  of  risk  to  which  ships  and  goods 
are  exposed,  from  the  perils  of  sea  voyages.  The  underwriter, 
by  his  contract,  stipulates  that  the  goods  shall  not  he  prevented 
from  arriving  at  their  place  of  destination,  by  any  of  the  perils 
insured  against.  One  of  those  perils  is  the  restraint  of  princes. 
In  the  present  case,  there  was,  I  think,  a  total  failure  and  loss 
of  the  voyage,  by  a  peril  coming  within  the  meaning  of  the 
policy,  under  the  term,  restraint  of  princes.  By  the  blockade, 
the  vessel  was  prevented  from  going  to  her  port  of  destination ; 
and  if  she  had  proceeded,  she  would  have  rendered  herself  lia- 
ble to  capture  and  condemnation ;  for  the  master  to  have  pro- 
ceeded to  Hamburghy  when  it  was  in  fact  blockaded,  would 
have  been  a  violation  of  his  duty.  The  evidence  offered,  with 
respect  to  HamburgVs  being  blockaded,  was,  I  think,  compe- 

f  ^  261  ]  tent,  and  proper  to  be  ^submitted  to  the  jury.  So  far  as  the 
protest  of  the  master  went,  it  was  the  best  possible  evidence, 
and  tended  directly  to  show  an  actual  existing  blockade ;  and 
the  general  understanding  in  New-  York  on  the  subject  was 
certainly  a  corroborating  circumstance.  These  were  submit- 
ted to  the  jury,  as  the  testimony  from  which  they  were  to  de- 
termine whether  Hamburgh  was  in  fact  blockaded.  If  a  block- 
ade be  a  risk  within  the  policy,  and  Hamburgh  was  in  fact  - 
blockaded,  the  assured  was  not  bound  to  accept  the  cargo  at 
any  other  place ;  and  unless  there  has  been  some  acts  on  his 
part  that  will  amount  to  an  acceptance,  he  is  entitled  to  re- 
cover from  the  underwriters,  for  a  total  loss.  The  voyage  be- 
ing thus  broken  up,  it  was  the  duty  of  the  master  to  do  what, 
under  the  circumstances  of  the  case,  was  best  and  most  advan- 
tageous for  the  interest  of  the  concerned.  His  object  in  going 
to  Si)ithcail  was  to  obtain  advice  from  the  agent  of  his  owners. 
And  it  was  by  his  advice  that  he  went  to  Embdcfiy  as  being  the 
safest  and  nearest  port  to  Hamburgh.  The  cargo,  it  is  true, 
was  accepted  by  the  consignee  at  Embden ;  but  this  I  consider 
not  within  the  scope  of  their  authority,  so  as  to  be  binding 
upon  the  assured.  The  consignee,  in  this  transaction,  must 
be  considered  as  a  mere  volunteer,  and  acting  for  the  benefit 
of  whomsoever  it  might  concern.  Perhaps,  however,  the  ac- 
ceptance ought  not  to  be  deemed  a  voluntary  act  on  his  part, 
for  he  urged  that  the  goods  might  be  sent  to  iMbtck^  which 
was  absolutely  refused  by  the  master  and  owner  of  the  ship. 
Nothing  appears  to  show  that  the  proceeds  of  the  cargo  have 
come  into  the  hands  of  the  assured,  or  that  he  has  done  any 
act  whatever,  ratifying  the  conduct  of  the  consignees.  I, 
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therefore,  see  nothing  to  prechide  him  from  a  recovery  as  {ot  nkw-york 
a  total  loss.  The  sum  allowed  as  a  general  average  must  be  „J^j^l^J^^^ 
rejecteci.  Schiiidt 

V. 

LiriNGSToif,  J.     The  eflfect  of  an  interruption  by  blockade,    ""*    *' 
tliat  is,  whether  it  be  a  peril  insured  against^  is  the  first  point 
in  this  cause. 

Without  having  recourse  to  the  sweeping  clause  of  '^  aU 
other  perils,  losses,  and  misfortunes,"  ^which  by  MoUay  *and  [  ♦  262 1 
some  others,  is  supposed  to  ^'  insure  agamst  heaven  and  earth, 
and  to  embrace  every  detriment  that  can  possibly  happen  to 
the  thing  insured,")  it  appears  to  fall  within  the  risk  of  re« 
straints  of  princes,  or  of  *'  men  of  war."  It  is  by  the  latter  that 
a  blockade  is  formed,  and  if  they  prevent  the  safe  arrival  of 
the  vessel,  or  turn  her  away,  how  can  it  be  said,  that  the  voy* 
age  has  not  been  defeated  by  a  hazard  insured  against  f  It  \a 
not  like  a  denial  of  entry,  for  that  happens  after  arrival,  and  if 
accompanied  with  no  restraint  or  detention,  cannot  amount  to 
a  loss ;  unless  the  asf^urer  be  considered,  in  all  cases,  as  war* 
ranting'a  right  to  sell  the  cargo,  whatever  may  be  the  laws  of 
the  country  to  which  the  property  is  sent. 

But  it  is  insisted,  that  the  Orozimbo  had  a  rijgbt  to  proceed, 
and  should  have  gone  on,  until  she  met  with  the  investing 
squadron,  and  had  been  turned  away.  That  American  vessels, 
under  the  treaty  of  London,  have  the  right  of  proceeding,  until 
turned  away  in  this  manner,  I  never  doubted,  and  such  has 
been  the  decision  of  the  Court  for  the  Correction  of  Errors ;  but 
this  is  not  tlie  only  inquiry  here.  Properly  to  estimate  the 
risk  of  proceeding,  after  the  endorsement,  which  was  made  on 
her  register,  we  must  look  at  the  construction  which  the  Hiffb 
Court  of  Admiralty  of  Great  Britain  has. put  on  this  part  of  tne 
treaty. 

The  Columbia,  (1  Rob.  Adm.  Rep.  154.)  a  case  well  known 
in  this  court,  was  captured  without  any  previous  warning,  and 
condemned  by  Sir  William  Scott,  because  the  blockade  of 
Ainsterdam  wns  known  in  New^Yorlc  slI  the  time  of  her  sailing. 
On  ground,  then,  somewhat  resembling  this,  if  not  stronger, 
might  the  Orozimbo  have  been  condemned,  if  she  had  gone 
on,  after  receiving  advice  of  the  blockade  from  two  ships  of 
war,  both  at  no  great  distance  from  Hamburgh,  though  not  of 
the  blockading  squadron.  It  is  sufficient  to  justify  the  mas- 
ter's conduct,  in  cases  of  this  kind,  if  he  have  good  reason  to 
t^>prehend  that  a  capture  will  be  the  consequence  of  going  on. 
"A  just  fear,"  says  Targa,  (cap.  59.  291.)  "is  a  kind  of  vio- 
lence, so  that  abandonment  of  a  vessel  irom  a  doubt  of  not 
being  able  to  resist,  and  especially  of  being  made  a  slave,  is  a 
loss  within  the  policy."  *And  Casaregis,  (Disc.  23.  N.  84.)  [  *  263  1 
after  observing,  that  in  such  case,  "a  captain  should  not 
rashly  forsake  his  ship,  adds,  that  it  is  otherwise  if  the  circum- 
stances are  such  as  may  excuse  fear,  credulity,  or  even  an 
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NEW-TORE,  error  of  the  captain."  <*  Secus  si  talibus  circumstaniits,  qtue  hmth 

May,  1806.     ^^j^^   credulitatem,   aui  errorem  capitanei    excusare   possentJ' 

Schmidt      Emerigony  (vol.  1.  509.)  also,  mentions  several  instances  in 

i»n  r«   ^^^^^  ^'^^^  ^f  *  shipwreck,  an  enemy,  pirates,  or  the  like,  which 

viT   <rn    o  ^pp^^f^j  j^g^  ^^  ii^^  time,  though  not,  in  fact,  well  foundecl 

have  justified  a  dereliction  of  the  propertv.     These  principles, 

which  appear  reasonable,  apply  to  the  Urozimbo,  if  we  once 

admit  that  capture  is  a  peril  insured  against.     If  the  master, 

from  the  notification  he  received,  and  the  advice  given  him, 

were  really  afraid  of  condemnation,  if  he  attempted  to  enter 

the  Elbe,  (and  such  were  certainly  his  apprehensions,  nor  were 

they  without  foundation,)  he  was  not  bound  to  proceed.     If 

he  had  proceeded,  and  a  loss  had  ensued,  he  would  have  been 

censured,  and  have  furnished  a  better  ground  of  defence  than 

is  now  taken.     I  am  presuming  the  port  of  destination  to  be 

actually  blockaded,  which  sufficiently  appears  to  have  been  the 

case  with  Ilamburgh ;  for  all  the  parties,  on  or  near  the  spot, 

acted  on  that  supposition. 

But  if  it  were  proper  in  the  master  to  change  his  route,  he 
ought,  it  is  said,  to  have  gone  to  the  next  nearest  port,  the 
voyage  not  being  thereby  lost,  and  the  insurance  would  have 
protected  him  thus  &r.  This  is  not  so  ;  the  moment  a  voyage 
is  interrupted  by  a  blockade,  a  right  to  abandon  exists,  and  if 
it  be  seasonably  followed  up,  every  thing  that  is  ailerwards 
done  in  good  faith  by  the  master,  must  be  on  account  of  the 
underwriters.  The  assured  are  not  obliged  to  receive  their 
goods  at  the  next  nearest  port,  or  at  any  other  port  than  the 
one  to  which  the  vessel  was  bound.  They  have  calculated  on 
a  particular  market,  and  if  impeded  in  getting  thither,  a  loss 
of  the  voyage  has  happened,  and  the  property  may  be  cast  on 
the  insurers.  As  to  the  captain,  he  acted  for  the  best ;  nor 
ought  a  receipt  of  the  cargo  by  the  consignees  to  prejudice 
I  *  264  ]  any  one.  This  was  an  act,  in  which  the  ultimate  *owner, 
whoever  he  mi^ht  be,  had  an  interest,  and  it  should  not  be 
turned  to  the  disadvantage  of  parties  at  a  distance,  who  could 
not  give  any  new  orders  respecting  it.  The  only  point  deter- 
mined in  Hadkinson  v.  Robinson^  (3  Bos.  fy  Pulh  389.J  is, 
that  if  a  perishable  carso  be  sold  at  a  loss,  at  an  intermeaiate 
port,  in  consequence  of  advice  received  during  the  voyage,  of 
the  port  of  destination  being  shut  by  the  government  of  the 
country,  it  is  not  a  total  loss  within  the  policy.  This  decision 
must  have  proceeded  on  the  ground,  that  an  insurance  does 
not  guaranty  a  right  of  entry,  or  to  trade ;  but  if  Naples  had 
been  blockaded,  the  Court  of  Common  Pleas,  without  violating 
any  principle  it  adopted  in  that  case,  might  have  come  to  a  dif 
ferent  conclusion. 

My  opinion  is,  that  the  verdict  is  right,  except  as  to  the 
sum  included  in  it,  for  the  average  loss  settled  at  Hamburgh. 
As  this  must  already  have  been  paid  by  the  consignee  out  of 
the  proceeds  of  the  gooJs,  that  is,  out  of  a  fund.l^longing  to 
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the  defendants^  it  ought  not  to  be  recovered  in  this  suit ;  the  new-york 
plaintiflT,  therefore,  must  deduct  57  dollars  and  60  cents  from     ^^y*  ^®^- 
his  verdict,  and  enter  judgment  for  the  balance.  ^^'^chmidt^ 

V. 

Kent,  Ch.  J.  The  first  question  that  arises  in  this  case,  is  *'"'''  '"'  '^ 
as  to  the  sufficiency  of  the  evidence  of  the  actual  blockade  of 
Hamburgh^  in  August  and  September y  1803.  This  testimony 
consisted,  1.  .In  the  notice  of  the  fact  given  to  the  captain  by 
an  officer  of  one  of  the  British  ships  of  war,  after  the  vessel 
had  arrived  on  soundings  near  the  English  Channel,  with  a 
prohibition  to  proceed  there  ;  2.  In  the  Ulce  notice  and  prohibi- 
tion given  him,  by  an  officer  of  another  ship  of  war  off  the 
Isle  o/  Wight ;  3.  In  a  letter  written  to  him  from  London,  on 
the  23d  of  August  1803,  by  Thomas  Wilson^  agent  of  the 
owner  of  the  ship,  who  stated  to  him  the  fact,  and*  advised  him 
to  go  to  Embden;  4.  In  a  letter  from  fVUliam  Boydy  the  owner 
of  the  ship,  dated  at  Hamburgh,  the  3d  of  SeptemOer,  1803,  and 
addressed  to  the  captain  at  Embden,  in  which  the  fact  seems 
to  be  necessarily  implied ;  5.  In  the  testimony  of  *a  witness  at  [  *  265  ] 
New-York, \vho  stated  that  he  received  information  from  Bre- 
men, that  Hamburgh  was  blockaded  in  the  fall  of  1803,  and  he 
supposed  it  was  so  generally  understood  and  known  at  New^ 
York. 

This  evidence  was,  in  the  first  instance,  sufficient  for  the 
iury  to  infer  the  existence  of  a  blockade  at  the  period  in  ques- 
tion ;  and  as  the  defendants  did  not  attempt  to  meet  or  destroy 
\t  by  counter  testimony,  the  verdict  ought  not  now  to  be 
questioned,  on  account  of  the  insufficiency  of  that  evidence. 

The  next  and  more  important  question  is,  whether  a  block- 
lide  of  the  port  of  destination  be  a  peril  within  the  policy. 
The  only  case  in  the  English  books  that  appears  to  have  a 
bearing  on  the  question,  is  that  of  Hadkinson  v.  Robinson.  (3 
Bos.  fy  Pull.  389.)  The  court  there  considered  that  the  port 
of  destination,  being  shut,  was  a  peril  acting  collaterally  only, 
and  not  directly  upon  the  subject.  But  that  case  arose  upon 
the  special  memorandum  in  the  policy,  which  requires  a  peril 
operating  to  the  total  destruction  of  the  article  insured.  It  is 
not  an  authority  beyond  a  question  arising  upon  that  memoran- 
dum ;  for  with  respect  to  the  loss  of  the  voyage,  by  reason  of  a 
1>lockade  of  the  port  of  discharge,  the  peril  operates  as  direct- 
ly as  any  other  restraint  or  detention.  The  interdiction  of 
commerce  with  the  port  of  destination,  is  stated  by  Emerigoti 
(vol.  1.  542.)  to  be  a  peril  of  the  sea,  and  if  it  happens  s^er 
the  risk  commences,  (as  we  are  to  intend  it  did  in  the  present 
case,  the  insurer  is  responsible  for  the  consequences  of  it ;  but 
if  it  existed  before  the  commencement  of  the  voyage,  the  con- 
tract is  dissolved.  In  a  question  upon  which  the  English  books 
and  decisions  are  silent,  and  when  the  opinion  of  Emerigon  is 
founded,  not  upon  local  ordinances,  but  upon  general  principles 
of  insurance,  I  cannot  but  consider  him  as  a  great  authority. 
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NEW- YORK,  Nor  do  I  see  why  a  blockade  should  not  be  deemed  equivalent 
*Jji»J^2^^  ^^  *^y  other  restraint  or  detention.     It  answers  the  descrip- 
Jacksoii      tion  of  a  peril  as  understood  in  a  policy,  and  which  ^include* 
\'  every  peril  arising  from  a  vis  major,  which  could  not  be  resist- 

r  *  266*1 '^    ^^'  ^'  ^^^^°*  ^  ^^  fortuity  which  human  prudence  could  not 
I  J      foresee.     It  equally  interrupts  and  destroys  the  voyage.    Lib- 

erty to  go  to  another  port  is  changing  the  mercantile  adven«* 
ture,  and  is  nothing  less  than  the  compulsory  institution  of  a 
new  voyage  \  for  if  tlie  termini  of  the  voyage  are  changed,  the 
identity  of  the  voyage  b  lost. 

I  do  not  consider  the  act  of  the  consignee  in  receiving  the 
goods  at  Embden  as  binding  upon  the  plaintiff;  for  as  he  re* 
ceived  them  there  in  conse(}uence  of  the  peril,  it  was  an 
act  of  necessity  ;  and  he  received  them  as  agent  for  the  party 
in  whom  the  interest  should  vest,  according  to  the  course  of 
events. 

It  appears,  then,  to  me,  that  the  blockade,  in  fact,  being  es- 
tablished, the  captain  was  forced  out  of  his  voyage  by  the 
peril  that  his  conduct  in  going  to  England,  and  from  thence  to 
JErnhden^  arose  from  necessity,  and  was  guided  by  the  best  ad- 
vice, and  the  best  discretion,  that  the  circumstances  of  his  case 
afforded ;  and  the  abandonment  having  been  duly  made,  the 
plaintiff  is  entitled  to  recover  as  for  a  total  loss. 

As  to  the  further  sum,  found  by  the  verdict,  for  the  gross 
average,  it  cannot  be  admitted.  We  have  allowed,  (1  Caines^s 
Rep.  284.  450.)  after  a  recovery  for  a  total  loss,  a  further  sum 
for  expenditures  in  laboring  to  save  the  property,  under  the 
special  agreement  in  the  policy,  but  we  have  gone  no  further. 
That  sum  must  be  deducted  from  the  verdict. 

Judgment  for  the  plaintiff.(a) 

{a)  See  Sypumds  v.  Tlie  Union  Insurance  Company,  (4  Dafias,  418  in  the  Circuit 
CoMrt  of  the  U.  a.\  Ulbboek  v.  Rcwerofi,  (5  Esp.  N.  F,  Hep.  bO.)  Barker  ▼.  Biake,  (9 
Kaet't  Rep,  283.)  Parkin  v.  Turner,  (Park,  6  edit  618.) 


[•267]       *Jackson,  ex  dem.  C.  R.  Colden  and  others,  against 

Brownell. 

was  covenant.  THIS  was  an  action  of  ejectment  for  lands  in  Pittsiovm,  in 

u^'il^ih^uM  ^^^  county  of  Rensselaer,     The  cause  was  tried  at  the  circuit 

•offer  or  pennit  *»  Rensselaer  county,  on  the  30th  of  May,  1804,  before  Mr. 

STnliy  kTeve??  ^"^^'^^  Speiiccr.     The  plaintiff  produced,  and  proved,  a  lease 

100  acres,  to  re.  of  248  acrcs  of  land,  the  premises  in  question,  dated  the  15th 

SctupTCwS  of -^«^^*>  I'^H  for  the  term  of  21  years,  executed  by^/cxan- 

oftbepreniraM!  der  Colden,  deceased,  of  the  one  part,  and  Ebenezer  mZson,  as 

{JTvoki^'J^&c  ^««^^pf  the  other  part.     The  lease  containeu  the  following 

It  washed,  that  Condition  :  ''That  in  case  the  lessee,  his  executors  or  adminisira^ 
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tors  should  suffer  or  permit  more  than  one  family  or  tenant y  to  NEW-YORK, 
every  100  acres,  to  reside  on,  usey  or  occupy  any  part  of  the  said     ^^y»  ^^• 
premises^  thai  then^  and  tnsuch  case^  the  said  lease  should  be  voidy  ^^^^"^^"^^ 
and  the  estate  thereby  created  cease  and  determine.^*      It  was 
stipulated  that  the  lessor  might  reserve  70  acres  of  the  prem- 
ises .for  a  wood  lot.     An  eodorsement  was  made  on  the  same  ^^^f^s  Pf^^  of 
day  with  the  date  of  the  lease,  and  executed  by  the  parties,  by  {jc^rsSus^X  *a 
which  the  seventy  acres  were  aidcordiogly  reserved,  which  re-  y«artocuiUvate 
dueed  tiie  quantity  to  178  acred.     The  present  acticm  was  Wdesuch^i 
brought  for  a  breach  of  the  afaoTe  condition,  by  w^bieb  the  «om      tcnanu 
lease  was  allegied  to  have  become  forfeited.     M^iUon,  the  Zeuee,  bg  ifthel?^^ 
occupied  the  premises  j  then  Joseph  King;  then  Reuben  Peck*  nantjand  t^ 
ham  and  Seth  Feckham;  then  Hughes  and  Butler;  lastly,  John  oni°fa?h  tenai" 
WUcox  and  the  present  defendant,  who  now  Hve   theteon.  ^^   «ach    ico 
Four  years  ago,  Hughes  and  Butler  occupied  a  farm,  parcel  of  waT'  ^  thereby 
the  land   in  qnestion.     One  Hatty  who  did  not  Kve  on  the  ^o***-    Persons 
premises,  sowed  five  ac^es,  and  by  an  agreement  vnth  the  the  landTor^onl 
Peckhamsy  he  was  to  have  the  crops  for  clearing  and  enclosing,  >'f"j,°"  ****'*• 
three  of  the  Ave  acre»  being  new  land.     Hughes  resided  on  the  have  as  mter^i 
premises  from  April  to  February ,  and  B'Mer  some  tkne  longer.  "» ^  *"»^;  "»<* 
They  took  the  farm  for  a  year,  and  planted  it  together.     They  SSorere  or^Mr- 
entered  under  the  PeckhamSy  who  reaped  a  crop,  which  *had       [  *  268  ] 
been  sowed  the  preceding  season.     They  lived  in  one  house,  vnnu   to   the 
sowed  their  wheat  separately,  and  divid^  their  oals,  as  they  '"***  ^"^ 
drew  in  the  crop.     Hughes  was  to  have  half  of  R.  Feckham^ s    fa)Ov«rwnifr 
part,  and  Butler  the  half  of  S,  PeckhanCs  part  for  one  year,  j^^'^^i^fp 
The  Peckhams  retained  the  residue.     Hughes  vwus  to  have  a  *iir»,  w  J^knm 
third  of  the  crop  of  wheat.  The  Peckhams  were  to  provide  the  ^^' 
seed  and  two  thirds  of  the  team.     King  paid  rent  to  the  agent 
of  the  Coldens  for  the  premises  in  qwestion ;  and  the  Peekhams 
paid  rent  after  King.      SimeoH  SroimeU  purchaBed  the  lease 
and  all  the  right  and  mteresi  of  the  Peckhams.    The  defendant 
and  Wilcox  have  beeh  in  possession  of  the  premises  under  iS. 
Brownell;   and  have  occupied  separate  lots,  and  have  each 
of  them  a  family.    The  lessors  of  the  plaintiff  are  the  heirs  at 
law  of  Cadwallader  it.  ColdeUy  deceased. 

The  defendant  moved  for  a  nonsuit  on  the  following  grounds : 
1.  That  the  two  persons  made  but  one  tenant ;  2.  The  agree- 
ment entered  into  did  not  mtake  them  tenants,  within  the  terms 
of  the  lease ;  3.  There  was  no  privity  between  them  and  the 
first  lessee ;  4.  The  lease  authorized  one  tenant  besides  the 
first  lessee.  The  judge  then  called  on  the  plaintiff  for  further 
proof,  which  not  being  produced,  he  was  nonsuited  ;  but  teave 
was  given  to  move  the  court  to  set  the  nonsuit  aside. 

Van  Vechteuy  for  the  plaintiff,  in  support  of  the  motion  to 
set  aside  the  nonsuit,  and  for  a  new  trial,  contend^,  that  the 
intent  of  the  lessor,  in  introducing  this  condition,  was  to  pre- 
vent the  land  from  being  burdened  with  tenants,  and  the  soil 
impoverished  by  exhausting  crops.  In  this  view  the  condition 
is  to  be  construed,  that  there  was  to  be  but  one  tenant  to  a 
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NEW-YORK,  hundred  acres.  If  there  were  less  than  two  hundred  acies, 
^^JJ^jf^L^  there  could  be  but  one  tenant.     Without  deducting  the  70 

Jacksok  acres  reserved  by  the  lessor  for  wood,  still  there  were  three 
Q     ^*  persons  occupying  aild  using  the  land  at  the  same  time,  though 

KowiiKLL.    ^^^  quantity  was  less  than  three  hundred  acres. 

Woodworthj  Attorney  Greneral,  contra.  The  rent  reaerred 
*  269  ]  *on  this  lease  is  very  high,  while  the* tenant  is  tied  down  by 
many  severe  restrictions.  In  the  attempt  to  avoid  the  lease  for 
a  breach  of  this  condition,  the  court  will  require  the  plaintiff 
to  bring  his  case  clearly  and  strictly  within  the  terms  of  the 
contract.  Courts  lean  strongly  against  forfeitures ;  they  will 
be  astute  to  discover  reasons  in  support  of  leases,  rather  than 
to  avoid  them.  The  70  acres  were  a  mere  reservation  of  the 
wood,  and  to  prevent  its  being  cut  down  during  the  term. 
The  tenant  paid  rent  for  248  acres,  and  all  the  covenants  ex- 
tended to  that  quantity.  Suppose  there  had  been  299  acres, 
might  the  lessee  not  have  fiirmed  out  100  acres  to  B.  and  100 
acres  to  C.  and  have  continued  to  occupy  the  residue?  It 
would  be  a  very  rigid  construction,  to  say  that  such  an  occu- 
pation by  three  persons  was  a  breach  of  the  condition,  so  as 
to  produce  a  forfeiture  of  the  lease. 

There  is  no  privity  between  fVilsoHj  the  original  lessee,  and 
the  occupiers  of  the  land.     If  no  privity  is  shown,  the  plain- 
tiff cannot  recover  on  the  ground  of  a  forfeiture.     The  word 
tenant,  in  the  lease,  must  be  construed  according  to  its  legal 
signification.    If  A.,  the  lessee,  permit  B.  to  go  on  the  land 
and  cultivate  it  oil  shares^  it  is  not  a  tenancy  in  B.    It  is  a 
particular  mode  of  hiring,  or  contract  for  labor.     The  persons 
who  thus  occupied  by  permission,  could  not  have  maintained 
an  action  of  trespass  for  a  violation  of  such  possession.    Such 
tc'ro.  ^2^Ji43.  occupiers  do  not  acquire  the  rights  of  tenants*!    The  lease 
v.CeUy,  SBae  spcaks  of  tenants ;  not  mere  occupiers,  or  servants  of  the  les- 
Abr.  m.  by  see.    If  this  be  corfect,  then  there  have  been  but  two  real 
pfU9,  c.  3.       tetuxnts  on  the  premises. 

Van  Vechteny  in  reply.  If  the  condition  of  a  lease  be  a 
hard  one  for  a  lessee,  and  for  the  sole  interest  of  the  lessor,  a 
more  strict  construction  ought  to  prevail  against  a  forfeiture. 
But  where  the  object  of  the  condition  is  for  the  benefit  of 
agriculture,  and  to  prevent  an  exhaustion  of  the  fertility  of  the 
land,  by  overburdening  it  with  tenants,  there  is  no  reason  for 
'  *  270  i  leaning  in  favor  of  the  lessee.  *The  supposition  of  299  acres 
does  not  remove  the  difficulty  as  to  the  number  of  tenants, 
any  more  than  a  supposition  of  201  acres,  if  the  terms  of  the 
condition  are  to  be  adhered  to.  There  were,  in  fact,  four  per- 
sons on  the  farm,  and  the  hiring  was  for  a  year.  The  case 
cited  from  CroJce  is  not  analogous.  There  the  tenant  in  pos- 
session let  the  land  to  another  to  sow  it  upon  shares  of  the 
crop ;  and  it  was  a  mere  hiring  of  service. 

The  words  of  the  covenant  are,  that  the  lessee  shall  not 
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wmiit  more  than  one  tenant  to  each  hundred  acres.    He  was  new- YORK, 
bound  to  know  that  these  persons  were  in  possession ;  and  if  v^^ij^-^^ 
he  did  know,  the  court  will  intend  his  permission,  which  is  an      Jacxsoh 
answer  to  any  objection  as  to  want  of  privity  between  them.       brow«ll. 

Thompson,  J.  I  think  the  number  of  tenants  is  restricted 
to  two  ;  no  number  beyond  that  will  comport  with*  the  terms 
of  the  lease.  The  clear  import  of  the  restriction  is,  that  there 
shall  not  be  more  tenants  than  so  that  each  one  may  have  one 
hundred. acres  of  land ;  and  if  so,  it  appears  to  me  to  result,  as 
a  mathematical  certainty,  that  248  acres  will  admit  of  only 
two  tenants.  The  given  number  of  acres  being  divided  by 
one  hundred,  the  quotient  will  designate  the  number  of  ten- 
ants. It  is  true,  that  courts  have  dways  held  a  strict  hand 
over  conditions  for  defeating  leases.  But  when  parties  have 
made  express  stipulations,  which,  in  my  judgment,  will  admit 
of  but  one  interpretation,  not  to  give  effect  to  them  would  be 
making  a  new  contract  for  parties,  instead  of  construing  that 
they  have  made  for  themselves. 

How  many  families  or  tenants,  then,  within  the  meaning  of 
the  lease,  have  been  permitted,  at  the  same  time,  to  use  and 
occupy  the  premises  ?  I  think,  clearly,  more  than  two.  David 
Hughes  and  JVilliam  Butler  resided  upon  the  premises,  with 
their  separate  families,  and  improved  separate  parts  of  the  land. 
They  held  under  JReuien  and  Seth  Peckham^  who  were  the  as- 
signees of  the  lessee,  and  the  agreement  between  them  was, 
that  Hughes  was  *to  have  half  of  Reuben  PecJcham^ s  uarty  and  [  *  271  "^ 
Butler  half  of  Seth  PeckhanCs  part,  for  one  year,  the  Peckhams 
retaining  the  residue  ;  by  this  means  the  premises  had  at  least 
four  separate  and  distinct  occupants,  independenr  of  Hallj 
who  was  permitted,  at  the  same  time,  to  sow  a  distinct  part  of 
the  land  with  wheat.  The  compensation  to  be  made  to  the 
Peckhams  for  the  use  of  the  land,  being  stipulated  to  be  a  por- 
tion of  the  produce  raised,  must  have  the  same  effect  as  if  the 
rent  had  been  reserved  in  money.  {Woodfall,  122.)  The 
provision  in  tlie  lease  was,  doubtless,  to  guard  against  having 
too  great  a  proportion  of  the  land  ploughed  and  sowed  the 
same  season,  and  to  prevent  the  waste  of  timber  for  fire-wood ; 
and  in  this  point  of  view,  the  restriction  must  be  considered  for 
the  benefit  of  husbandry.  The  manner  in  which  the  premises 
have  been  occupied  and  used,  is,  I  think,  clearly  against  the 
terms  of  restriction  contained  in  the  lease,  as  well  as  against 
what  must  have  been  the  meaning  and  intention  of  the  parties. 
My  opinion,  therefore,  is,  that  the  nonsuit  should  be  set  aside, 
and  a  new  trial  granted. 

LiviKGSTON,  J.  There  is  nothing  unreasonable  in  this  con- 
dition, and  if  there  were,  it  is  not  for  os  to  disregard  it  on  that 
account,  the  lessee  having  chosen  to  submit  to  it.  We  have 
only  to  inquire,  whether  it  has  been  broken  i  The  quantity 
of  land  leased,  about  which  there  appeared  to  be  some  dispute, 
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was  admitted  in  the  argument  to  be  246  acres;  for,  though tfa« 
landlord  had  a  right  to  cut  wood  on  seventy  acres,  they  were 
to  be  considered  as  among  those  demised,  subject  only  to  his 
privilege.  There  existed  a  right,  then,  in  the  lessee  and  his 
assigns,  to  have  two  tenants  or  families  on,  or  using  the  prem 
ises,  at  anj  one  time,  if  not  three,  but  no  more.  The  gra 
vamcTiy  or  breach  relied  on,  is,  tliat  the  two  PecJchamSy  Sail 
Hughes  and  Builtr^  making  five  in  all,  used  the  land  at  the 
same  time. 

Hughes  and  Butler  took  under  tlie  PeckhamSy  who  were  then 
owners  of  the  lease.  The  first  had  half  of  Revben  Peckham's, 
dnd  tlie  other  the  same  proportion  of  «Se^A  Peckhatn^s  part,  the 
Peckhams  reserving  the  residue  to  themselves,  and  *which,  ol 
course,  they  must  have  used  as  their  own.  Without  taking 
any  notice  of  HaU^  theiand,  during  this  year,  was  used  by  at 
least  four  tenants.  It  is  of  no  importance  on  what  terms 
Hughes  and  Butler  took  the  land,  whether  en  payment  of 
money,  or  on  a  partition  of  its  produce  between  them  and  tho 
Peckhams,  which  is  not  an  uncommon  way  of  letting  farms*  in 
the  country.  The  only  question  is,  whether  they  -  were  ten- 
ants,  or  barely  servants,  under  the  Peckhams,  Each  had  every 
character  of  a  tenant,  and  not  of  a  mere  laborer  for  the  owner 
of  the  soil.  They  took  under  a  contract  to  i>ossessy(>r  a  year; 
they  occupied  the  same  house ;  they  had  an  interest  or  estate 
in  the  land ;  they  paid  rent  in  grain ;  they  might  bring  their 
own  cattle  on,  and  reap  what  they  pleased  from  it,  for  their 
exclusive  benefit,  except  grain,  which  was  to  be  divided ;  and, 
what  is  very  important,  they  had  a  right  (it  Aot  appearing  they 
were  restrained  by  special  agreement)  to  the  use  of  w^ood  for 
burning,  repairing,  &c.,  and  if  they  continued  in  possession, 
by  mutual  consent,  after  the  end  of  the  first  year,  a  taeit  reno- 
vation of  the  original  contract  would  have  been  implied,  and 
they  could  not  have  been  dispossessed,  without  half  a  year's 
notice  to  (juit.  (1  Term  Rep.  159.  Flower  v.  Darby.)  Very 
difierent  is  the  condition  of  a  person  who  is  hired  for  a  few 
days,  to  plough  or  reap  a  particular  field,  on  having  part  of 
the  produce.  He  enjoys  none  of  these  privileges,  and  can  do 
the  land  no  injury,  except  in  the  mere  working  of  it,  to  which 
the  original  lessee  and  his  assigns  must  be  entitled  to  any  ex* 
tent.  They  might  hire  a  hundred  laborers,  but  could  not  divide 
the  farm  into  as  many  shares,  and  grant  to  as  many  persons  a 
right  to  pasture  cattle,  lo  cut  wood,  &e,  for  a  whole  year^  as 
was  granted  to  Hughes  and  BiUler,  without  a  palpable  viola- 
tion of  the  condition,  or  rendering  it  a  nullity. 

My  opinion,  then,  is,  that  at  the  time  we  are  speaking  of, 
there  were  four  tenants  in  the  use  and  enjoyment  of  tlose 
premises,  the  two  Peckhasns,  with  Ift^Ae^  and  Butler;  that  the 
plaintiff  was  entitled,  on  tfads  evidence,  to  a  verdict ;  and  tkaH 
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Hie  nonsuit,  of  course,  must  be  set  aside,  and  a  new  trial  had,  new- York, 

with  costs  to  abide  the  event.  ^^^^  ^^• 

Kent,  Ch.  J.j  Spenceh,  J.,  and  Tompkins,  J.,'  concurred.  Jackson 

Nonsuit  set  aside,  and  a  new  trial  granted. (nr)  ^°*^^' 

(tf )  AAer  a  new  trial,  a  iudgment  was  given  for  the  plauitiff,  on  tbe  same  facts  a.s  above 
■tated,  in  August  term,  1B09. 


*Jackson,  ex  dem.  Colden  and  others,  against  Agan,-     [•273] 

THE  facts  in  this  case,  which  was  tried  at  the  same  tinie  A  lessee  cove- 
with  the  preceding  one,  are  nearly  the  same.  Both  leases  J^  °°4ore 
contained  the  same  covenant.  This  lease  was  for  135  acres,  than  one  tenant 
and  there  was  a  reservation  of  40  acres  for  wood.  Benjamin  icres**?©  reside 
Agan^  the  son  of  the  lessee,  occupied  a  part  of  the  premises  on,  or  occupy, 
under  his  father,  who  improved  the  remainder.  Part  of  the  The  qSiSitTof 
time  they  worked  separately,  and  took  their  respective  crops,  land  demised 
The  son  lived  in  a  house  by  himself,  and  kept  a  separate  family  iTn^Li^^Uorfof 
and  stock.  The  lessee  died ;  and  Bertfttmin  Agon  having  left  a  breach  of  the 
the  premises,  the  present  defendant  took  possession.  There  hdd,°*that*'tbe 
was  no  agreement  between  the  lessee  and  his  son  Benjamin;  allowing  of  c»e 
he  went  on,  however,  by  his  permission ;  but  did  not  occupy  {hS"*ies^*^S 
more  than  half  the  land,  any  one  year.  One  Filkin  had  also  occupy  the  pre- 
used  and  occupied  the  premises  with  the  defendant  about  two  a*breachrft£l 
years,  and  received  one  third  of  the  crops  for  his  labor.  corenant. 

Van  Vechieny  for  the  plaintiff. 

Woodworihy  Attorney  Greneral,  for  the  defendant. 

Thompson,  J.  The  questions  involved  in  this  case  are  sub- 
stantially the  same,  as  in  the  preceding.  The  lease  here  was 
only  for  135  acres  oi  land,  which,  according  to  my  construc- 
tion of  the  lease,  will  admit  of  only  one  tenant  or  occupant. 
Instead  of  which  it  appears,  that  the  lessee,  during  his  life- 
time, occupied  and  improved  a  part  of  the  farm,  and,  at  the 
same  time,  his  son  Benjamin  lived  upon  and  improved  a  sepa- 
rate and  distinct  part;  and  that  the  present  defendant  has, 
since  tlie  death  of  the  original  lessee,  permitted  one  Fiikin  to 
occupy  a  part  of  the  premises,  contrary  to  the  condition  of  the 
lease.  I  am  of  opinion,  therefore^  that  a  new  trial  ought  also 
to  be  granted  in  this  case. 

Kent,  Ch.  J.  Admitting  that  the  lessee^s  son  Benjamin 
was  a  tenant  within  the  meaning  of  the  condition,  the  ques- 
tion will  be,  whether  the  lessee  might  not  take  one  tenant  or 
fiunily  on  to  the  premises,  considering  there  were  35  acres 
granted  beyond  the  100.  Unless  we  admit  the  construction, 
*the  covenant  is  in  a  great  degree  senseless.     Why  say  that       [  *  274  J 
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NEW.iroRK,  there  shaU  not  be  but  one  tenant  to  100  acres,  if  the  meaniiig 

^J^^2^J^^  was  that  the  lessee  or  his  assignee  could  alone  occupy  the 

DxFKKizK    premises  ?    The  language  of  the  covenant  evidently  points  to 

,^  ▼•  nyire  than  one  occupant,  for  the  lessee  was  not  to  permit 

w  >rc  than  one  family  to  100  acres.     I  am  of  opinion,  accord- 

ii  gly,  that  the  covenant  in  this  case  will  admit  oj  the  con- 

f^tniction  of  two  tenants  residing  on,  or  occupying  the  135 

acres,  and  that  the  motion  to  set  aside  the  nonsuit  ought  to  be 

denied. 

Tompkins,  J.,  Spencer,  J.,  and  Livingston,  J.,  concurred 

Rule  refused 


Defreeze  against  Trumper. 

B"*«OT^^h^-  fl^^^  ^he  return  to  the  certiorari  in  this  cause,  it  appeal- 
ti/thcre  is  an  ed,  that  an  action  of  trespass  on  the  case  had  been  brought 
^r^t^^^^i  ^y  ^^®  present  defendant,* against  the  present  plaintiff,  before 
to  Se  tS^f  the  justice,  to  recover  damages  for  the  sale  of  ahorse,  the  title 
Miie^^Vi  ^lo  *^  which  was,  afterwards,  proved  to  be  in  a  third  person,  ^d 
the  ^ud^  or  uot  in  the  vendor.  The  horse  had  been  sold  by  Defreeze^  as 
iSr  sdd  *(?f*  executrix  in  her  oum  wrong y  to  Trumper ^  and  the  administrators 
»nffw>  •  ^j.  ^j^^  estate  of  the  intestate,  afterwards,  recovered  the  value 
(a)j2«wv.B«r-  of  thc  hor^e  of  thc  vendee.  Before  the  trial  of  that  cause, 
j^.3  c<w.  Rep,  jy^ijjrip^r  gdve  notice  to  Defreeze  to  come  forward  and  defend 
co!glu%'jokZ'.9^^^  ^^'^-  '^  '^^  plaintiff  below  recovered  judgment  against  the 
j^  g^^P»**^*defendant,  for  damages  and  costs. 


Rep.  443.  Woodsy  for  the  plaintiff  in  error. 

P.  fV.  Radcliffy  for  defendant. 

Several  exceptions  were  made,  and  the  case  was  submitted 
without  argument. 

The  principal  objection,  and  the  only  one  considered  in  the 
judgment  of  the  court,  was,  that  the  declaration  did  not  suffi- 
ciently aver,  nor  the  evidence  establish,  any  warranty  or  fraud 
in  the  sale. 

•  275  ]  *Per  Curiam.     We  are  of  opinion,  that  an  express  warranty 

was  not  requisite ;  for  it  is  a  general  rule,  that  the  law  will 
imply  a  warranty  of  title  upon  the  sale  of  a  chattel.  This  rule 
is  laid  d  ;wn  in  the  Commentaries  of  Sir  William  Blackstoney 
who  says,  (vol.  2.  451.)  "that  by  the  civil  law,  an  implied  war- 
ranty was  annexed  to  every  sale,  in  respect  to  the  title  of  the 
vendor;  and  so  t^o  in  our  law,  a  purchaser  of  goods  and  chal* 
218 


OF  THE  STATE  OF  NEW-YORK. 


375 


tels  may  have  a  satisfaction  from  the  seller,  if  he  sells  them  as  new-yorr, 
his  own,  and  the  title  prove  deficient,  without  any  express  **^'  ^*** 
warranty  for  that  purpose.  But  with  regard  to  the  goodness 
of  the  wares  so  purchased.,  the  vendor  is  not  bound  to  answer, 
unless  he  expressly  warrants  them  to  be  sound  and  good,  or 
unless  he  knew  them  to  be  otherwise,  and  hath  used  any  art 
to  disguise  them,  or  unless  they  turn  out  to  be  different  from 
what  he  represented  them  to  the  buyer."  The  present  decis- 
ion does  not,  therefore,  interfere  with  that  of  Seixasy.  Woodsj 
(2  Caints,  48.)  or  the  question  in  that  case  arose  upon  the 
quality  and  not  upon  the  title  of  the  chattel  sold,  and  the  two 
cases  are  discriminated  by  the  distinction  taken  by  Blackstone. 

Judgment  affirmed.(a) 

(a)  See  tupra,  96.  aiid  129.  and  Dorian  v.  Samnis,  (2  Johns.  Rep.  179.  note.)  Holden 
T.  Dakm.  (4  Joknt.  Rep.  4ltU)  Davis  v.  Meeker,  (5  Johns.  Rep.  354.)  See  also  Fuher 
%    Samuda.  (1  Campb.  N.  P.  Rep.  190.) 


Anonymous, 


J 'HE  court  said,  that  on  an  appeal  from  the  decision  of  a    J^**^,^  ^ 
judge,  refusing  a  certificate  to  stay  proceedings,  for  probable  cS^for  a  cer- 
cause,  after  verdict,  the  party  appealing  may  deliver  to  the  ^^*^^^L^^ 
court  the  points  and  authorities  on  which  he  relies,  together  p"**®*"*^* 
with  the  case. 


*The  Executors   of  Van  Rensselaer  against  The       [*276] 
Administrators  of  Platner. 


THIS  was  an  action  of  covenant  for  rent  arrear,  payable  in  •  '"*®"*VJ' 
wheat.  The  question  submitted  to  the  court  was,  whether  in-  ^i  "IJ^S*  <2 
teresi  was  recoverable  on  the  arrears  of  rent.  '7**  payable  ia 

wheat. 

Hennfj  for  plaintiff. 

JVilUams,  contra. 

Per  Curiam.  We  are  of  opinion,  that,  as  a  general  rule, 
interest  is  not  recoverable  in  such  a  case ;  and  nothinff  ap- 
pears, in  this  instance,  to  hinder  the  application  of  that  ruTe.(a) 

(a) 'See  Clark  v.  Barlow,  {^  Johns.  Rep.  183.)    Interest  is  recoverable  on  airean  oi 
rent  payable  in  money. 
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NEW-YORK, 

Ma^,1806. 

jicMsoif  Elijah  Owens,  jud.  against  Morehouse. 

BY  the  return  to  the  certiorari  m  this  cause,  it  appeared, 
i^^ct^'i^'*^*  that,  OB  the  23d  of  April,  1804,  the  justice  issued  a  summons 
pear,  he  cannot,  in  behalf  of  Morehouse^  in  a  plea  of  trespass  on  the  case. 
wro7on^irrt^  a^inst  the  present  plaintiff,  Elijah  Oivens,  sen.,  and  Daniel 
ran,  take  ad-  Otoeusy  to  appear  on  the  4th  of  May  following ;  and  tl»at  the 
Jwfbeiw^D  summons  was  returned  as  served  on  the  28th  of  April,  by 
the  declaration  reading  it  to  cach  of  them.  On  the  return  day,  Owens,  sen. 
Want  ^oTTii  appeared,  and  Morehotise  declared  against  Owem,  jun.  in  as- 
averment  in  a  sumpsit  for  Work  and  labor,  and  Owens,  sen.  pleaded  thereto 
^l^d™^  the  general  issue,  and  that  he  and  'Daniel  Owens  were  not  in 
be  iuiended  to  partnership  with  Owens,  jun.  After  hearing  the  proofs  and 
puS  b^pnSr  allegations  of  the  parties  present,  the  jtistice  gave  judgment 

against  Owens,  jun.,  and  held,  that  the  other  two  defendants 

were  not  in  partnership  with  him. 

This  case  was  submitted  without  argument. 

Per  Curiam.  The  only  objections  worth  mentioning  to  ihib 
return  are,  that  the  process  was  joint  against  three,  and  the 
declaration  against  the  present  plaintiff  alone,  and  that  the 
declaration  wants  an  averment  that  the  work  was  actually 
performed. 
The  answer  to  these  is,  that  the  defendant,  by  not  appear- 
[  *  277  ]  ing,  *cannot  now  make  any  objection  to  the  variance  between 
the  process  and  the  declaration,  and  that  the  averment  requir- 
ed would,  afler  judgment,  be  intended  to  have  been  supplied 
by  the  proof. 

Judgment  affirmed 


Jackson,  ex  dem.  Robinson,  against  Joseph  Munson 
Same  against  Waterman. 
Same  against  William  Munson. 

After  judpnent  THESE  causcs  Were  argued  at  a  former  term,  and  judgments 
fnV^tment"'!?  givcn  in  favor  of  the  plaintiff,  with  liberty  for  the  attorney 
rainst  a  tenant,  general  to  make  application  to  the  court,  for  compensation  for 
pSallr  from  the  improvements  made  by  the  defendants.  It  appeared,  that 
the  commission-  the  premises  were  a  part  of  a  royal  grant  to  Sir  IVilliam  John- 
o"  forfeited *es!  ^on,  wlio  died  scised  thereof,  afler  devising  the  same  to  his 
totes^e  court  natural  dauriiter,  Margaret  Johnson,  since  intermarried  witli 
ofposMnonlo  Ocorge  Fartey,  under  whom  thu  lessors  of  the  plaintiff  claim 
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ed.  The  premises  were  sold  by  the  commissioners  of  forfeit-  new-yokk, 
ure,  under  the  ocifor  the  forfeiture  of  all  the  estates  of  persons  ,^^^^^22^ 
who  adhered  to  the  enemies  of  this  state^  passed  the  22d  Octo- 
ber, 1779,1  to  ihe  defendants,  or  to  those  under  whom  they 
derived  title,  prior  to  the  conveyance  from  the  devisee  of  Sir 
tniliam  Johnson.  The  record  of  the  conviction  of  Margaret  ^^^^^^-^^^ 
Johnson  was  of  the  term  of  January,  1783,  and  judgment  of  should  inake 
attainder  was  signed  the  15th  July,  1783.  J^IT  tenw't*' for 

fVoodworth,  Attorney  General,  at  the  last  term,  moved  that  ^ents/^^ISt 
the  writ  of  habere  facias  possessionem  should  be  stayed  until  to  the  act  of 
the  defendants  should  be  paid  for  their  improvements,  agreea-  ^^^^uimsu! 
biy  to  the  act  of  the  legislature  of  this  state,  passed  the  12th  May,  1784. 
May,  17844     ^^  ^^  ^^  question  was  of  great  importance, 
as  it  concerned  many  persons  who  held  lands  under  the  com-  edL^ftheL^' 
missioners  of  forfeitures.    It  %vould  probably  be  objected,  that  »/  A>ir-iV/t, 
the  act  was  unconstitutional,  as  being  against  the  provisions  of  ^°*'  *'  P*  ^' 
the  treaty ;  but  this  court  had  decided  that  the  act  was  con-     fGreeniea/t 

sUtUtional.  (a )  edu.  of  the  laws 

^   '  vol.  1.  p.  127. 

*Van  Ness,  contra.  The  plaintiffs  in  these  causes  recovered  i  *  278  ] 
judgment,  on  the  ground  that  the  conviction  of  Margaret 
Johnson  was  illegal.  If  the  commissioners  have  illegally  at- 
tainted the  person,  under  the  forfeiture  of  whose  estate  the 
defendants  claim,  they  have  no  right  whatever.  By  the  fifth 
article  of  the  preliminary  treaty  of  peace  between  Great  Brit- 
ain and  the  United  States,  of  the  30th  November,  1782,  it  is 
Hgreed,  that  no  future  confiscations  should  be  made,  nor  any 
prosecutions  commenced  against  any  persons,  on  account  of 
the  part  they  had  taken  in  the  wax.  The  attainder  of  Miss 
Johnson  took  place  after  the  execution  of  this  treaty,  which,  by 
the  constitution,  is  declared  to  be  the  supreme  law  of  the  land, 
and  paramount  to  all  legislative  acts.  The  act  of  1784,(6) 
which  requires  the  plaintiff  to  make  compensation  for  the  im- 
provements, so  far  impairs  this  right,  and  is  an  impediment 
which  contravenes  that  article  of  the  treaty.'  The  tenant,  if 
&e  has  any  just  claim  for  a  compensation,  must  look  to  those 
under  whom  he  holds,  and  who  have  undertaken  to  guaranty 
his  title. 

Wooiworthy  in  vefAj,  The  legality  of  the  confiscation  is 
not  the  question  ;  the  only  inquiry  is,  whether  the  defendant 
s  a  purchaser  under  the  commissioners,  and  as  such,  within  tho 

(a)  Jackson  J  ex  don.  St,  Croix,  v.  Bcmdi,  (2  Johnt.  Cat.  367.)    Sleght  t.  Kane,  (2 
Johns.  Ca».  237.) 

[b)  The  1st  section  declares,  that  (he  deed  or  conveyance  of  the  commisiioners  iboll 
operate  as  a  warranty  from  the  state  to  the  parrhaMr,  aad  that  in  case  ef  evictioD,  he 
snail  have  bis  remedy,  in  a  mauQcr  to  be  provided  by  Aiture  acts ;  "  and  if  judfment,  in     • 
«  due  course  of  law,  shall  1>e  obtained  for  any  )and9.  &c.  which  shall  be  sold  by  Tirtue 

•f  this  act,  against  any  person  or  persons  bavii^  or  oerivinf^  tide  tbeneto,  from  or  under 
fbe  people  ot  this  state,  or  (he  said  commissioners,  the  person  so  obtaining  judgme&t  shall 
aot  have  any  writ  of  |)ossession,  nor  obtain  any  possession  of  such  lands,  &c.,  until  they 
^haJt  have  paitJ,  &c.  the  vahie  of  all  improvements,  to  be  ascertained  by  two  appmii^ 
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NEW-YORK,  provision  of  the  act.     It  can  hardly  be  denied  that  the  legisla* 
^JJ^j^fJ^  ture  might,  notwithstanding  the  treaty,  pass  an  act,  declaring 
Jackson       ^^at  the  rightful  owner  should  not  be  restored  to  his  posses- 
*•  sioii,  without  making  a  reasonable  compensation  for  the  im- 

u»toif.  provements  made  by  the  former  occupant  or  owner.  The 
f*SiT9]  plaintiff  recovered  ^judgment  in  this  cause,  on  the  ground, 
that  the  judgment  of  attainder  was  rendered,  and  the  record 
signed,  subsequent  to  the  execution  of  the  treaty.  To  require 
this  compensation  cannot  be  deemed  an  impediment,  since  the 
legislature,  though  they  cannot  take  away  the  right  of  the 
party,  may  modify  the  remedy ^  so  as  to  compel  him  to  do  justice. 
The  last  clause  of  the  5th  article  of  the  treaty  does  not  apply 
to  attainders,  or  attainted  persons ;  it  merely  declares,  that  '<  aU 
persons  who  have  any  interest  in  confiscated  lands,  either  by 
debts,  marriage  settlements,  or  otherwise,  shall  meet  with  no 
lawful  impediment  in  the  prosecution  of  their  just  rights."  All 
the  preceding  part  of  the  article,  which  refers  to  attainted  per- 
sons, is  advisory,  or  reconmiendatory  only,  and  is  not  binding 
on  the  legislature,  or  the  courts  of  judicature.  It  is  merely 
agreed,  that  Congress  shall  earnestly  recommend  to  the  several 
states,  to  restore  the  confiscated  estates,  d^^c.  It  establishes 
no  right.  The  last  clause,  it  is  true,  is  positive,  definite 
and  obligatory,  but  it  relates  to  a  different  description  of 
claimants,  and  is  not  applicable  to  the  case  of  Margaret 
JohnsoUy  unless  the  word  otherwUe  may  be  said  to  com- 
prehend it.  But  that  expression  is  not  to  be  extended  to 
the  general  description  of  persons  or  claims,  in  the  part 
of  the  sentence  which  immediately  precedes.  The  6th 
article  of  the  treaty,  which  provides  that  there  shall  be  no  fu- 
ture confiscations,  does  not  apply  to  the  case  before  the  court. 
Th6  act  of  1784  creates  no  confiscation ;  it  merely  modifies 
the  remedy  of  the  phtintiJBT,  so  as  to  obUge  him  to  make  a  rea- 
sonable compensation  to  the  tenant  for  the  improvements  he 
has  made  on  the  lands. 

Thompson,  J.  Judgment  having  been  recovered  against 
the  defendant  in  this  case,  application  is  now  made  under  the 
statute  of  this  state,  relative  to  the  sale  of  confiscated  estates, 
passed  the  12th  of  May,  1784,  for  stay  of  execution,  until 
compensation  be  made  for  the  improvements,  according  to  the 
[  *  280  1  provisions  of  the  first  section  of  the  act.  The  ^nly  question 
presented  for  decision  is,  whether  the  act  can  be  considered  as 
applying  to  this  case.  The  premises  in  question  were  sold 
by  the  commissioners  of  forfeitures,  as  part  of  the  estate  of 
Margaret  Johnson^  who  had  been  convicted  under  the  afore- 
said act,  for  adhering  to  the  enemy.  The  conviction,  however, 
was  not  until  January^  1783,  and  subsequent  to  the  provisional 
articles  of  peace  between  the  United  States  and  Great  Britain^ 
which  were  signed  on  the  30th  of  November ^  1782.  Unless 
the  provisions  in  this  treaty  take  the  case  out  of  the  statute, 
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there  can  be  no  doubt  that  the  defendant  must  be  compensat-  new-york 
ed  for  his  improvements  before  he  can  be  turned  out  of  pos-  ,  ***^'  ^^^• 
session.  I  am  inclined,  however,  to  think,  that  the  operation 
of  the  treaty  will  be  to  prevent  the  application  of  the  statute 
to  this  case.  The  6th  article  declares,  **  that  there  shall  be  no 
future  confiscations  made,  nor  any  prosecutions  commenced, 
against  any  person  or  persons,  for  or  by  reason  of  the  part 
which  he  or  they  may  have  taken  in  the  present  war,  and  that 
no  person  shall,  on  that  account,  suffer  any  future  loss  or  damn 
age"  All  confiscations,  then,  afler  the  signing  of  the  treaty, 
must  be  considered  null  and  void.  The  proceedings  against 
Margaret  Johnson  were  commenced  prior  to,  but  no  judgment 
or  conviction  obtained  until  afler  the  signing  of  the  treaty. 
What  then  is  to  be  considered  the  date  of  the  confiscation  ? 
The  act  of  attainder,  passed  the  22d  of  Octobery  1779,  is  ex- 
plicit on  that  subject.  It  declares,  that  the  forfeitures  shall  be 
deemed  to  have  accrued  at  the  time  of  conviction.  No  right 
or  title  to  the  land  could  be  vested  in  the  people  of  this  state, 
until  conviction,  and  if  such  conviction  was  absolutely  void, 
the  people  never  acquired  any  title,  nor  in  any  manner  what- 
ever, succeeded  to  the  rights  of  Margaret  Johnson,  We  must 
consider  the  lessors  of  the  plaintiff  as  standing  in  the  place  of 
Margaret  Johnson^  and  entitled  to  all  the  benefits  of  the  treaty 
of  wnich  she  could  have  availed  herself  The  crime  for  which 
she  stood  indicted,  and  upon  which  the  forfeiture  was  to  accrue, 
was  for  adhering  to  the  enemies  of  this  state.  The  article  of 
the  treaty  above  referred  to  declares,  that  no  ^person  shall,  on 
that  account,  suffer  any  future  loss  or  damage,  either  in  person 
or  property.  Had  Margaret  Johnson  been  the  plaintiff  in  this 
cause,  and  it  should  be  imposed  upon  her  to  pay  for  the  im- 
provements, before  she  could  have  the  effect  of  the  judgment, 
it  certainly  would  be  a  loss  or  damage,  on  account  of  the  part 
she  had  taken  in  the  war,  or  for  adhering  to  the  enemy;  be- 
cause it  would  be  a  compensation  required  only  in  cases  where 
there  is  a  recovery  of  land  sold  as  forfeited,  on  account  of  the 
very  crime  charged  against  her,  and  contrary  to  the  general 
rule  of  law,  on  a  recovery  in  an  action  of  ejectment. 

My  opinion,  therefore,  is,  that  the  treaty  prevents  the  appli- 
cation of  the  statute  to  the  present  case,  and  that  the  plaintiff 
is  entitled  to  the  effect  of  his  judgment,  without  making  any 
compensation  for  the  improvements. 

Kent,  Ch.  J.,  declared  himself  to  be  of  the  same  opinion. 

Livingston,  J.  In  August  term  last,  we  gave  judgment  for 
the  plaintiff,  because  the  conviction  of  Margaret  Johnson,  un- 
der whom  he  claims,  took  place  afler  signing  the  preliminaries 
of  peace  between  Cheat  Britain  and  the  United  Skates,  and 
was,  therefore,  void. 

An  application  is  now  made  to  stay  a  writ  of  possession, 
until  the  defendant  be  paid  for  his  improvements,  on  a  valua- 
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NEW-YORK,  tion  to  be  made,  agreeably  to  the  first  section  of  the  act  lor 
^^JijJ^Sl^  ^^^  speedy  sale  of  confiscated  estates,  passed  12th  May^  1784 
This  motion  is  opposed,  on  the  ground  that  the  attainder 
having  been  detennined  to  be  illegal,  it  would  he  contrary  to 
the  treaty  of  peace,  to  throw  any  obstacle  in  the  way  of  re- 
covering possession  of  the  premises.  Were  the  tretity  suscep- 
tible of  this  construction,  or  were  it  even  a  doubtful  case,  I 
should  not  interfere,  but  let  a^  habere  facicu  possessionem  go,  as 
in  ordinary  cases.  But  there  is  no  article  to  which  it  is  neces- 
sary to  give  this  interpretation.  The  fifth  and  sixth  articles 
only  have  been  referred  to.  The  fifth  article  embraces  two 
descriptions  of  persons ;  those  whose  estates  had  been  confis- 
cated, and  such  as  had  demands  against  the  property.  In 
(*  *  282  ]  favor  of  the  first,  *Congress  were  to  recommend  certain  meas- 
ures to  the  legislatures  of  the  respective  states ;  and  as  to  the 
other,  it  is  expressly  agreed,  that  they  shall  meet  with  no  law- 
ful impediment  in  the  prosecution  of  their  just  rights.  The 
case  of  the  lessors  of  the  plaintiff  is  evidently  not  embraced 
by  this  article.  If  Margaret  Johnson's  estate  had  been  confis- 
cated, she  would  have  been  included  in  the  recommendatory 
part  of  the  article.  It  is  equally  clear,  that  claiming  the  land 
itself,  and  not  merely  a  demand  against  it,  either  by  debt,  mar- 
riage settlement,  or  otherwise,  the  other  member  of  the  article 
does  not  apply  to  her. 

The  sixth  article  stipulates,  "  That  there  shall  be  no  future 
confiscation,  by  reason  of  the  part  which  any  one  may  have 
taken  in  the  war;  and  that  no  one,  on  that  account,  shall  suf* 
fer  any  future  loss  or  damage  in  his  person  or  property,  and  that 
those  who  may  be  in  confinement  on  such  charges,  at  the  time 
of  the  ratification  of  the  treaty  in  America^  shall  be  immedi- 
ately set  at  liberty,  and  the  prosecutions  so  commenced  be 
discontinued." 

The  only  and  obvious  meaning  of  this  provision  is,  that  no 
more  property  shall  be  confiscated,  and  that  all  prosecutions  for 
political  oflTences  shall  cease.  There  is  nothing  then  in  the 
treaty,  to  deprive  the  legislature  of  the  right  of  providing,  by  a 
general  act,  for  the  indemnification  of  those  who  had,  under  the 
sanction  of  a  title  derived  from  the  public,  made  valuable  im- 
provements on  lands.  Such  a  regulation  was  equitable,  and 
necessary  to  prevent  great  iniustice.  It  could  not  be  right, 
that  those  who  had  put  expensive  buildings  on  real  estates,  un- 
der what  they  conceived  a  bona  fide  title,  should  lose  them  on 
eviction,  or  that  they  should  be  reimbursed  by  the  state  for 
them.  It  was  more  natural,  and  more  consonant  to  equity, 
when  the  mistake  was  discovered,  that  the  owner  of  the  soil 
to  whom  the  improvements  would  belong,  and  to  whom  they 
might  be  worth  many  thousand  pounds,  should  make  a  reasona- 
ble compensation  for  them.  This  was  not  exposing  him  to  a 
further  loss  of  property,  on  account  of  the  part  he  had  taken 
in  the  war,  but  only  asking  him  to  pay  for  what,  until  such 
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satisfaction  was  made,  he  ^'could  not  in  conscience  claim  as  his 
own,  that  is,  for  buildings  erected,  or  valuable  improvements 
nade  by  others.  This  was  giving  him  a  quid  pro  quo.  My 
opinion,  therefore,  is,  that  the  writ  of  possession  be  stayed  un- 
til the  value  of  the  improvements  made  by  the  defendant  be 
ascertained,  and  he  be  satisfied  for  the  same. 

Tompkins,  J.,  was  of  the  same  opinion. 

Spencer,  J.  Having  been  formerly  concerned  for  the  de- 
fendant, as  attorney  general,  in  this  cause,  I  did  not  intend  to 
have  given  any  opinion ;  but  the  other  judges  being  equally 
divided,  and  in  compliance  with  their  wishes,  I  am  induced  to 
say,  that  I  concur  in  the  opinion  just  delivered  by  Mr.  Justice 

LlVIN«<?TON. 

Rule  granted. 


NEW-YORK 

May,  1806. 

Douglas 

V. 
HOAO. 


Douglas  against  Hoag. 

FROM  the  return  made  to  the  certiorari  in  this  cause,  it  ap- 
peared that  Douglas^  the  defendant  below,  was  sued  by  Hoagj 
in  an  action  of  assumpsit;  and  pleaded  to  the  plaintifTs dec- 
laration, that,  previous  to  the  commencement  a(  that  action, 
he  had  brought  an  action  against  Hoag,  before  another  justice 
of  the  peace,  in  a  plea  of  trespass  on  the  case,  and  that  the  sum- 
mons had  been  duly  served  on  Hoag,  prior  to  the  commence- 
ment of  this  action.  On  a  demurrer  to  the  plea,  the  same  was 
overruled  by  the  justice,  and  a  judgment  rendered  against  Doug- 
las. A  motion  was  made  to  reverse  the  judgment ;  and  the  case 
was  submitted  to  the  decision  of  the  court,  without  any  argument. 

Spencer,  J.  The  error  assigned  in  this  case,  is,  that  the 
justice  improperly  overruled  the  plea  of  the  pendency  of 
another  suit  before  another  justice.  The  suit  thus  alleged  to 
be  pending,  had  been  so  far  instituted,  that  a  summons  had 
been  served.  To  any  other  court  than  thatofa  justice,  it  would 
be  a  frivolous  objection  that  one  party  had  commenced  a  suit 
against  the  other,  because,  though  the  defendant,  in  the  first 
suit,  may  set  off  his  demand,  yet  he  cannot  be  obliged  to  do 
so,  nor  does  he  forfeit  his  debt  if  he  omit  it.  It  is  supposed, 
that  the  9th  section  of  the  25  dollar  *act  gives  a  right  to  the 
party  who  has  first  sued  out  process,  to  coerce  the  defendant, 
to  submit  to  the  tribunal  which  has  been  first  resorted  to,  and 
there  to  set  off  his  demand. 

The  section  referred  to  undoubtedly  requires  the  defendant 
to  set  off  his  demand  at  the  trial ;  and  if  he  neglect  or  refuse 
so  to  do,  he  is  precluded  fi'pm  any  action  to  recover  the  same, 
unless  it  exceeds  25  dollars.     But  in  this  case,  there  had  been 
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NEW-YORK,  no  neglect  or  refusal  to  plead  and  set  off.  It  Ls  true,  the  plain 
JJj£jJf2!l^  ^*^  ^  ^^^^  ^^  acquired  a  priority  ;  but  this,  by  no  part  of 
the  act,  precluded  the  defendant  in  error  from  taking  out  a  pro- 
cess, returnable  at  a  day  prior  to  that  on  which  the  other  was 
returnable.  I  admit  that  such  practice  may  be  attended  with 
vexation,  but  to  apply  a  corrective  is  solely  within  the  power 
of  the  legislature.  I  cannot  say  that  an  act  which  precludes  a 
party's  demand,  if  not  brought  forward  at  the  trial,  shall  be 
construed  to  mean  to  preclude  his  suing  for  that  demand,  when 
there  has  been  no  trial,  nor  any  neglect  or  refusal  to  offset  it. 
The  judgment  below  ought  to  be  affirmed* 

LiTiNGSTON,  J.  I  concur  in  the  opinion  just  delivered. 
There  is  nothing  in  the  act  to  deprive  the  defendant  in  error 
of  a  right,  which  he  would  have  in  every  other  court,  to  bring 
a  cross  suit.  Nor  can  I  perceive  why  it  should  be  so.  It  would 
give  the  debtor  a  choice  of  the  tribunal ;  for  if  he  apprehended 
a  suit  on  the  part  of  his  creditor,  he  might  take  out  process 
against  him,  before  such  justice  as  he  deemed  most  friendly, 
and  compel  him  to  litigate  there  ;  at  any  rate,  if  it  should  be 
otherwise,  it  will  be  easy  for  the  legislature  to  say  so. 

Thompson,  J.  The  determination  of  the  question  arising  in 
this  case  will  depend  upon  the  construction  to  be  given  to  the 
9th  section  of  the  act  for  the  more  speedy  recovery  of  debts  to 
the  value  of  25  dollars,  which  declares,  ''  that  if  the  defend- 
ant, in  any  action  to  be  brought  by  virtue  of  this  act,  hath  any 
account  or  demand  against  the  plaintiff,  he  may  plead  and  set 
off  the  same  against  the  debt  or  demand  of  the  plaintiff;  and 
if  he  shall  neglect  or  refuse  so  to  do,  he  shall,  for  ever  thereaf- 

[  *  285  ]  ter,  be  ^precluded  from  having  any  action  to  recover  the  same." 
It  has  been  settled  in  this  court,  in  the  case  of  Carpenter  and 

t  Referred  to  in  Butterfieldy\  that,  with  respect  to  suits  prosecuted  here,  the 
,aM€»,  .  jggu^Qg  Qf  y^Q  ^fi^^  03  ^Q  every  material  purpose,  shall  be 
deemed  the  commencement  of  the  suit;  and  by  analogy,  the 
issuing  of  the  summons  or  warrant  in  a  justice's  court,  must 
be  the  commencement  of  the  suit  there.  The  obligation 
imp>osed  on  a  defendant  to  set  off  his  demand,  must,  I  think, 
attach  on  the  commencement  of  the  suit  against  him,  and 
oblige  him  to  set  off,  in  that  action,  any  account  or  demand 
existing  at  that  time.  The  words  of  the  statute  will  warrant 
this  construction :  they  are,  "  If  the  defendant,  in  any  action  to 
be  brought,  hath  any  account  or  demand,"  &c.  The  question 
naturally  arises.  Hath  when  J  The  answer  is,  Hath  at  the  time 
the  suit  is  brought  or  commenced  against  him.  If  the  defend- 
ant's account  or  demand  arose  after  the  commencement  of  the 
suit  against  him,  he  would  not  be  obliged  to,  neither  could  he, 
set  it  off,  if  objected  to,  according  to  the  decision  in  the  case 
of  Carpenter  and  Butterjield,  If  the  defendant's  obligation  to 
set  off  his  account  or  demand  attached  on  the  commencement 
of  the  suit  against  him,  he  certainlv  would  have  no  right,  afler- 
226 


OF  THE  SrATE  OF  NEW-YORK. 


380 


wards,  to  commence  a  suit,  and  thereby  make  himself  plaintifT,  MEW-lORK, 
instead  of  defendant.  The  construction  of  the  statute  which  ^^y*  ^^^• 
I  have  adopted,  appears  to  me  not  only  necessarily  to  result 
from  the  phraseology  used,  but  to  be  the  most  conducive  to 
the  ends  of  justice,  and  best  calculated  to  prevent  litigation. 
To  permit  a  defendant,  against  whom  a  suit  is  brought,  imme- 
diately to  commence  a  cross  action,  and  endeavor  to  have  his 
cause  brought  to  trial  first,  and  to  compel  the  plaintiff,  in  the  first 
action,  to  set  off  his  demand  in  the  second,  would  not  only  be 
throwing  on  him  the  costs  of  his  own  suit,  which  he  had  a 
legal  right  to  commence,  but  would  be  opening  a  door  to  that 
kind  of  strife  and  vexatious  practice,  which  ought  not  to  be 
countenanced.  My  opinion,  therefore,  is,  that  the  plea  inter- 
posed by  the  defendant  in  the  court  below,  ought  to  have  been 
received  by  the  ^justice  in  bar  of  the  plaintiff's  action,  and 
that  the  judgment  below  must  be  reversed* 

Kent,  Ch.  J.,  and  Tompkins,  J.,  declared  themselves  of  the 
same  opinion. 

Judgment  reversed,  (a) 

(a)  See  SerfeuiU  v.  Holmes,  3  J<^ns.  Rep.  4SB. 
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HoTCHKiss  against  Lothrop. 

THIS  was  an  action' for  a  libeL  The  cause  was  tried  at  the 
Oneida  circuit,  on  the  14th  of  /ttne,  1805,  before  Mr.  Chief 
'  Justice  Kent.  The  publication  of  the  libel  by  the  defendant, 
as  editor  of  the  gazette  in  which  it  appeared,  was  proved. 
The  paper  was  addressed  to  the  electors  of  the  county  of 
Oneida,  in  defence  of  the  character  of  Jesse  Curtis,  Esquire, 
one  of  the  candidates,  as  a  member  of  the  assembly,  against 
certain  charges  which  had  appeared  in  the  Columbian  Gazette, 
printed  at  Utica,  and  in  this  defence  the  author  animadverts  on 
the  plaintiff,  as  the  supposed  author  of  the  other  piece.  The 
plaintiff,  in  aggravation  of  damages,  offered  to  prove  that  the 
defendant  was  indemnified  for  tho  publication  of  the  libel ;  but 
the  judge  overruled  the  evidence,  as  the  defendant  was  to  be 
considered  as  the  author.  The  defendant  then  ofiered,  in  jus- 
tification, under  notice  of  special  matter  annexed  to  the  plea 
of  not  guilty,' to  prove  that  the  plaintiff  had,  in  a  certain  pub- 
lication made  by  him,  previously  libelled  Jesse  Curtis;  but  this 
was  objected  to,  and  overruled  by  the  judge,  as  matter  of  jus- 
tification. The  evidence  was  then  ofllered  as  matter  of  excuse, 
and  it  was  admitted  by  the  judge,  to  explain  the  subject,  occa- 
sion, and  intent  of  the  publication  complained  of  by  the 
plaintiff,  it  being  unnecessary,  in  that  view,  that  it  should  be 
set  forth  in  the  notice  which  accomppnied  the  plea.  Th^  paper, 
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MEW- YORK,  signed  by  the  plaintiff,  was  accordingly  read  to  the  jury.   The 

May,  1806.     judge  charged  the  jury,  that,  as  the  plaintiff  had  jproduced  no 

^HoTCMisr'  evidence  to  prove  the  truth  of  the  facts  he  had  alleged  against 

▼•  Curtis,  the  publication  was  to  be  deemed  untrue,  and  that  *the 

r  •  JrtT      defe>^<^^  ^'^t^}  therefore,  warranted  in  making  the  publication 

'  -I       complained  of  by  the  plaintiff,  provided  he  confined  himself, 

in  his  strictures,  to  the  .previous  publication  of  the  plaintiff, 

which  appeared  to  him  to  be  the  case. 

The  jury  found  a  verdict  for  the  defendant 

Simands,  for  the  plaintiff,  contended,  1.  That  the  evidence 
offered  to  show  that  the  defendant  was  indemnified  by  the 
author,  ought  to  have  been  received,  as  it  was  a  circumstance 
proper  for  the  jury  to  take  into  consideration  in  estimatmg  the 
damages ;  2.  The  provocation  to  a  libel  furnished  no  matter 
of  excuse,  and  could  not  be  given  in  evidence  for  that  purpose. 
If  A.  libels  B.,  it  is  no  legal  excuse  or  justification  for  A.  that 
B.  had  previously  libelled  him.  The  publication  thus  produced 
by  way  of  excuse,  was  not  specified  in  the  notice,  and  ought 
not,  therefore,  to  have  been  received  in  evidence. 

Goldj  contra.  1.  The  evidence  of  the  defendant's  having 
been  indemnified  by  the  author,  was  clearlv  inadmissible.  The 
plaintiff^s  right  of  action  against  the  defendant  was  as  perfect 
as  if  he  were  the  real  author,  against  whom  the  plaintiff  might, 
also,  have  his  action,  and  ought  not,  therefore,  to  have  the  dam- 
ages against  the  publisher  enhanced,  on  the  ground  of  an  in- 
demnity by  the  author.  2.  It  was  perfectly  proper  and  com* 
^  petent  for  the  defendant  to  explain  the  cause  [and  circum- 
stances of  the  publication,  to  prove  that  there  was  no  malice.  It 
is  like  showing. the  subject  matter,  or  whole  conversation,  to 
prove  that  there  was  no  slander  or  malicious  intent.  {Minorf 
V.  Leefendf  Cro.  Jac  1 14.)  Suppose  the  defendant  had  recited 
the  previous  publication  of  the  plaintiff  verbatim,  and  then  had  \ 

proceeded  to  comment  upon  it,  in  the  manner  he  has  done, 
would  not  the  text  have  justified  the  comment  ?  The  reference 
made  to  it  is  equally  certain,  and  cannot  be  mistaken.  The 
two  publications,  therefore,  ought  to  be  considered  together. 

In  the  case  of  ffiUiamsy  alias  Anthony  Pasquin,  against 
[  •  288  ]  ^Favlder,  for  a  libel,  tried  before  Lord  Kenyon^  in  1797,  his 
lordship  permitted  Mr.  Oarroxv^  the  defendant's  counsel,  to 
read  to  the  jury  various  passages  from  the  different  publications 
of  the  plaintiff,  vilifying  and  libelling  some  of  the  most  respec- 
table characters,  in  order  to  show  that  the  plaintiff  was  a  noto- 
rious and  infamous  libeller,  and  therefore  not  entitled  to  ask  for 
damases  for  a  publication  against  himself.  Lord  Kenyon  ob- 
servea  to  the  jury,  "  that  it  was  their  duty  to  consider,  whetho 
the  author  of  such  works  as  they  had  heard  read  and  described 
had  a  right  to  call  for  damages.  It  appears  to  me,"  says  he, 
^  that  the  author  of  the  Baviad  (the  work  published  by  Faulder) 
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has  acted  a  very  meritorious  part  in  exposing  this  man."  Tie 
ury,  without  a  moment's  hesitation,  found  for  the  defendant, 
f  the  rule  thus  adopted  by  Lord  Kent^an  be  correct,  and  it  is 
certainly  founded  in  principles  of  justice  and  self  defence,  the 
judge  at  the  trial  of  the  present  cause  was  right  in  admitting 
evidence  to  explain  the  reason  and  motives  which  induced  the 
defendant  to  publish  the  observations  on  the  plaintiff,  for  which 
this  action  has  been  brought. 

Spencer,!.,  delivered  the  opinion  of  the  court.  The  plaintiff 
offered  proof,  in  aggravation  of  the  damages,  that  the  defend- 
ant had  been  indemnified  for  the  publication  he  had  made. 
This  proof  was  overruled ;  and  its  relevancy  does  not  strike 
'  me.  The  circumstances  of  the  defendant  are  not  shown  to 
have  been  bad  or  insolvent.  Without  expressing  any  opinion 
on  a  different  state  of  facts,  I  think  this  evidence  was  properly 
rejected. 

The  defendant,  under  his  notice,  offered  proof  of  the  first 
publication,  to  which  that  of  the  defendant  was  an  answer. 
The  judge  overruled  it,  as  matter  of  justification,  on  some 
mistake  in  the  notice ;  but  admitted  it  in  mitigation  of  the 
damages,  and  as  explanatory  of  the  subject  matter,  occasion 
and  intent  of  the  defendant's  publication.  The  proof,  under 
these  circumstances,  and  for  that  purpose,  I  conceive  proper, 
for  otherwise  the  defendant's  libel  might  not  be  intelligible. 
In  charging  the  jury,  the  judge  instructed  them,  *that  the  plain- 
tiff, not  having  proved  the  truth  of  his  charge  against  VurtU, 
the  same  must  be  deemed  untrue  ;  and  that  the  defendant  was 
well  warranted  in  making  the  publication  complained  of,  if  it 
appeared  to  them,  as  it  did  to  nim,  that  he  had  confined  him- 
self in  his  strictures  to  the  previous  publication  of  the  plaintiff, 
or  had  made  no  allegations  extrinsic  or  foreign  thereto. 

It  does  not  appear  to  me  that  the  plaintiff  was  bound  to 
prove  the  facts  of  the  first  publication,  or  that  he  would  be 
permitted  to  do  so.  Curtis  was  a  stranger  to  these  proceed- 
ings ;  and  if  his  character  or  conduct  could  thus  be  drawn  in 
question,  the  reputation  of  no  man  would  be  safe ;  for  a  fictitious 
suit  might  thus  be  instituted,  for  the  purpose  of  destroying  the 
fiiirest  reputation  in  the  community. 

If  in  a  wager,  where  the  feelings  or  reputation  of  a  third 
person  may  be  involved,  the  court  wiH  not  permit  his  character 
to  be  assailed,  I  cannot  perceive  any  reason  for  allowing  it 
under  these  circumstances.  Curtis  is  not  legally  to  be  pre- 
sumed to  be  prepared  on  a  trial,  inter  alios,  to  defend  himseHt 

It  has  not  been  controverted,  that  the  defendant's  pub- 
lication, if  untrue,  was  libellous;  and  I  can  never  subscribe  to 
the  doctrine,  that  because  A,  has  written  a  piece  against  A, 
alx)ut  the  truth  or  falsehood  of  which  the  court  know  nothing, 
that  C.  can  interfere,  by  lavishing  his  abuse  on  A.  for  that 
writing.     It  was,  as  I  have  observed,  matter  properly  admitted 
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HEW'YOKK,  in  evidence  that  the  plaintiff  had  written  a  piece  to  which  tb€  ' 
JJij^fJL/  defen^lant'g  wa«  an  answer ;  and  it  might  and  ought  to  operate 
in  mitigation  of  damages,  that  the  plaintiff  had  aasailed  an 
individual  in  the  public  prints,  who  was  holden  up  as  a  candi* 
date  for  an  elective  oflice.  But  it  having  been  admitted  to  be 
read  in  evidence,  on  a  principle  which  I  do  not  adopt,  I  think 
a  new  trial  oug^t  to  be  awarded,  with  costs  to  abide  the  event 

New  trial  granted,  (a) 

(a)  la  Ktmud^  t.  Gregory,  (1  Bum.  Rep,  85.)  it  was  held,  that  the  defendant,  in  as 
action  of  slander,  might  give  in  evidence,  m  mitigation  of  damages,  that  a  third  pcnoc 
told  him  wfaal  he  had  related.    See  abo  MorriM  r.  Vtwe,  (1  Sum,  90.  ia  nele.) 


[•290]  •John  Livingston  against  Bishop. 

Same  against  five  other  Defendants. 

suits  be^rouffht  THE  plaintiff  brought  separate  actions  of  trespass  against 
again«t  several  the  defendant,  and  iSve  other  persons,  foca  joint  trespass.  The 
?*^"^1?1!  J"  defendant  was  the  principal  trespasser :  the  other  defendants 

a  joint  trespass,  ,  ,.  ****i.  i  •  ii^*  ••j» 

the piaintifimay  actod  as  his  scrvants.  Pending  the  suits,  and  before  trial  of 
r^ieiy*'  ae!unst  ^^^^^^  of  them,  the  couDsel  on  both  sides  entered  into  a  written 
each,  but  be  can  agreement,  that  the  defendant  Bishop  should,  upon  the  trial  of 
Jur!»«Jjll!«.rS  ^^6  cause  against  him,  be  considered  as  answerable  for  the 

sat  ^taction;  and       ,_■  o  .it  »%     t        t    n      % 

h2  may  elect  whoIe  trespass  committed  by  all  the  defendants ;  and  m  case  a 
1i\^J!!^!^Ja^  verdict  should  be  found  against  him,  and  this  court  should  be 

(iimnu,  and  is-      _         ,    .  ,  ,  _    .  ^o  ■  ■    i  .  t     «  >        • 

sue  his  exectt-  of  opiniou  that  the  plaintm  would  be  entitled  to  costs  m  the 
against  ^SnlT^of  ^^^^^  suits,  after  a  trial  and  recovery  against  Bishop,  as  a  joint 
t(7e  n ;  and  the  trespasser,  for  the  whole  damages,  then  the  other  defendants 

w\\T'^b!I^*tbn^  ^^^^  ^^  P^y  ^^^  ^^^^^  ^^  ^^^^  respective  suits,  otherwise  not. 
to  pay  the  cosu  The  causc,  aflerwards,  proceeded  to  trial,  and  a  verdict  was 
againllr  £m  ^^^^^  against  Bishop,  the  defendant ;  on  which  judgment  was 
rc8pectiTei3r.(a)  entered  up,  and  an  execution  awarded,  which  has  been  paid 

and  satisfied. 
RobeSf's^'.      This  case  was  submitted  to  the  court  without  argument. 

Rep.  44.     *'     •' 


•  B0^i  Ono,      Kent,  Ch.  J.     On  looking  into  the  books,  with  a  view  to 
'^'  this  question,  I  was  surprised  to  meet  with  so  much  contradic- 

tion and  uncertainty  on  the -subject.  The  cases  are  not  all 
capable  of  being  reconciled  to  each  other,  and  some  of  them 
appear  to  me  not  reconcilable  with  reason.  It  is,  however, 
«a  proposition  that  is  not  controverted,  but  everywhere  admit 
ted,  that,  for  a  joint  trespass,  the  plaintiff  may  sue  all  the  tres- 
passenr  jointly,  or  each  of  them  separately,  and  that  each  is 
answeraUe  for  the  act  of  all.  It  would  seem  to  result  from 
tkis  doctrine,  that  a  trial  and  recovery  against  one  trespasser 
is  no  bar  to  a  trial  and  recovery  against  another.  If  there  can 
be  but  one  recovery,  it  is  m  vain  to  say  that  the  plaintiff  ma; 
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bring  separate  suits,  for  the  cause  that  happens  to  be  first  trie^l  new-yorr 

may  be  used  by  way  of  plea  puis  darrein  continuance^  to  defeat     ^*^'  *^* 

the  other  actions  *that  are  in  arrear.     The  more  rational  rule 

appears  to  be,  that  where  you  elect  to  bring  separate  actions 

for  a  joint  trespass,  you  may  have  separate  recoveries,  and  but 

one  satisfaction ;  and  that  the'  plaintiff  may  elect  de  melioribus 

danmis,  and  issue  his  execution  accordingly ;  and  that  where 

he  has  made  this  election,  he  is  concluded  by  it,  and  that  if  he 

should  afterwards  proceed  ag&dnst  the  other  defendants,  they 

shall  be  relieved,  on  payment  of  their  costs.    This  is  agreeable 

to  the  rule  laid  down  in  Sir  John  Heydon^s  case,  (1 1  Co.  5.) 

whore,  in  trespass  against  several,  one  appaared  and  pleaded 

not  guilty  to  a  declaration  against  him,  with  a  simul  cum,  &c., 

and,  afterwards,  another  appeared,  and  pleaded  not  guilty  to  a 

like  declaration,  whereupon  separate  venires  issued,  and  the 

issues  were  separately  tried,  and  separate  and  different  dam* 

ages  assessed,  and  the  court  resolved  that  the  plaintiff  had  his 

election  of  the  different  damages  assessed,  which  should  bind 

all,  and  that  there  should  be  but  one  execution. 

The  case  of  Brovm  v.  fVotton  (Yelv.  67.  Cro.  Jac.  73. 
Moore,  762.)  stands,  however,  opposed  to  this  view  of  the  sub- 
ject, and  it  merits  some  attention.  That  was  an  action  of 
trover  for  certain  goods,  and  the  defendant  pleaded  a  jud^ent 
and  execution  in  behalf  of  the  plaintiff,  against  one  /.  o.,  for 
the  same  goods,  and  the  plea  was  held  good,  (a)  The  court 
took  a  distinction  between  a  demand,  and  a  recovery  of  a  thing 
certain,  and  of  a  thing  uncertain ;  and  they  held  that,  in  the 
first  case,  as  where  two  are  bound,  jointly  and  severally,  in  a 
bond,  a  recovery  and  execution  against  one  was  no  bar  against 
the  other,  without  satisfaction ;  but  where  the  demand  rests 
only  in  damages,  as  in  trespass,  a  recovery  and  judgment 
against  one  wai;  a  bar  against  the  other,  for  the  uncertam  de- 
mand is  now  made  certain  by  the  judgment,  and  the  plaintiff 
shall  not  resort  to  the  uncertain  demand  again.  In  this  case^ 
there  was  a  judgment  and  execution  in  the  first  cause,  and  so 
far,  therefore,  as  the  opinion  of  the  court  goes  to  declare  that 
a  judgment  alone  constituted  a  bar,  the  opinion  was  extra- 
judicial. The  principle,  however,  which  the  court  went  upon, 
between  a  demand  for  a  thing  certain  *and  a  thing  uncertain, 
applied  equally  to  both  cases ;  and  yet,  afterwards,  in  the  case 
of  aaxt'>/i  v.  Swifty  (3  Mod.  86.  2  Show.  484.)  which  was  an 
action  of  assumpsit,  and,  according  to  the  forms  of  law,  equally 
sounding  in  damages,  the  court  held,  that  a  recovery  without 
satisfaction  against  the  drawer,  was  no  bar  to  a  suit  agunst  the 
endorser  of  a  bill.  The  principle  of  the  first  case  may  be  con- 
sidered, therefore,  as  in  some  degree  shaken  by  this  latter  de- 
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(a)  In  the  case  of  Drake  v.  JUUchell  and  others,  (3  EasVa  Rep.  258.)  Lord  EIUh' 
borough  saysy  that  a  jadeinent  alone  is  no  bar  until  it  be  made  productive  ia  satisfaction 
to  the  party*  ajid  until  then,  cannot  operale  to  change  any  oiner  collateral  concurreot 
remed)',  Mnioh  the  party  may  have. 
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NEW-YORK,  cision ;  for,  in  the  language  of  the  case  of  Brown  v.  fVoiton 
J^l^^y  "  ^^^  thing  uncertain  is,  in  both  instances,  made  certain  by  the 
judgment,  anJ  altered  and  changed  into  another  nature/' 

This  case  of  Brown  v.  fVoiton  was  clearly  introductory  of  a 
new  rule.  It  is  laid  down  in  Brooke^  (^Judgment,  p/.  98.)  that 
if  two  commit  a  tref^pass,  I  can  have  several  actions  against 
them,  and  recover  the  entire  damages  against  each,  and  have 
execution ;  and  one  defendant  cannot  plead  that  the  plaintiff 
hath  recovered  against  the  other  for  the  same  trespass,  and 
taken  him  in  execution.  And  in  Morton^s  case,  (  Cro.  tSiz.  30.) 
it  was  even  made  a  question  by  one  of  the  judges,  whether  a 
judgment  and  execution,  with  satisfaction,  against  one  joint 
•  trespasser,  could  be  pleaded  by  another  trespasser ;  but  the 
court  held  it  reasonable  that  it  should  be  a  bar.  And  many 
cases  subsequent  to  that  of  Brown  v.  Wotton  seem  to  disregard 
it,  and  to  make  the  satisfaction  against  one  trespasser  the  test  of 
the  plea.  Thus  in  Cocke  v.  Jenner,  {Hob.  66.)  the  court  held,  that 
if  trespassers  be  sued  in  several  actions,  the  plaintiff  may  make 
choice  of  the  best  damages ;  but  that  when  he  has  taken  one 
satisfaction,  he  can  take  no  more,  and  if  he  attempt  it,  an  audita 
querela  will  lie.  Again,  in  the  case  of  Corbet  v.  Barnes^  {Wm. 
Jonesy  377.)  the  court  said  that  for  one  assault,  the  plamtiff 
can  have  several  actions,  and  recover ;  but,  when  recovery  is 
had  against  one,  and  satisfaction,  the  plaintiff  cannot  have  a 
second  satisfaction,  any  more  than  where  separate  suits  are 
brought  upon  a  joint  and  several  obligation.  So  late  as  the 
case  of  Bird  v.  Kandall,  (3  Burr.  1345.)  Lord  Mansfield  ad- 
vanced the  same  doctrine,  and  observed,  that  in  case  of  a  joint 
trespass,  the  defendants  were  all  liable  to  the  plaintiff,  and  he 
[  •  293  J  might  proceed  against  any,  or  all  of  ♦them,  as  he  pleased,  yet 
he  shall  have  but  one  satisfaction  from  them  all. 

I  am,  therefore,  inclined  to  question  the  extent  of  the  de- 
cision in  Brown  v.  Wotton,  and  to  hold,  that  a  recovery  against 
one  joint  trespasser  is  not  alone  a  bar  to  a  suit  against  another. 
There  must,  at  least,  be  an  execution  thereon,  to  bring  a  case 
within  the  facts  on  which  that  decision  was  founded ;  and  that, 
perhaps,  may  be  deemed  an  election  by  the  plaintiff,  de  mtli* 
oribus  datnnis^  and  sufficient  to  conclude  him.  The  trial  and 
recovery  in  the  present  case  was,  therefore,  no  bar  to  the  other 
suits  which  were  pending,  and  I  conclude  that  the  plaintiff  is 
entitled,  under  the  agreement,  to  the  costs  of  the  other  suits. 
In  the  analogous  case  of  a  recovery  in  separate  suits  against 
the  drawer  and  endorser  of  a  note,  the  costs  of  both  suits  were 
to  be  paid.  (^Windham  v.  Wither^  Str.  515.  Our  statute  (Lawsy 
sess.  24.  c.  90.  s.  14.  vol.  1.  354.)  allows  a  recovery  of  costs 
in  one  of  the  suits  only ;  but  this  statute  was  an  alteration  of 
the  former  law,  and  it  does  not  apply  to  suits  in  trespass.  The 
case  of  a  unica  taxaiio  damnorum  is,  where  the  trespassers  are 
sued  jointly,  and  thev  sever  in  their  pleas,  and  separate  damages 
cue  assessed ;  and  the  reason  of  this  is,  that  in  judgment  of 
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law,  the  seveml  juries  give  but  one  verdict,  at  one  time.  (10  new- YORK. 
Co.  117.  a.     11  Co.  7.  a.)     There  is  no  case  that  I  have  met  ,^^^1:^^^ 
with,  that  requires  a  single  taxation  of  costs  where  there  are     chapman 
separate  suits  in  trespass,  or  that  excludes  the  plaintiff  from  ,       ^-      ^ 
bis  costs  m  all  the  suits  in  this  case,  any  mo(€  than  in  the  case      i>owxi.t.. 
of  separate  suits  on  one  obligation,  antecedent  to  our  statute. 
The  fact  annexed  to  the  case,  that  execution  had  been  issued, 
and  satisfaction  received  of  the  judgment  against  Bishopy  is 
not  material,  as  the  present  question  arises  upon  the  agreement. 
The  opinion  of  the  court,  accordingly,  is,  that  the  plaintiff 
is  entitled  to  his  costs  in  each  of  the  suits,  up  to  the  time  of 
the  agreement,  together  with  the  costs  of  the  present  application. 

Thompson,  J.,  and  Tompkins,  J.,  concurred. 

Livingston,  J.,  and  Spencea,  J.,  gave  no  opinion. 

Rule  granted. 


•Chapman  against  Lipscombe  and  Powell.  [*294  j 

THIS  was  an  action  on  an  inland  bill  of  exchange  against  A  bui  was 
the  defendants  as  drawers.  The  cause  was  tried  at  the  New-  ^^^  ^^  j^^ 
York  Sittings,  the  27th  of  April,  1805,  before  Mr.  Justice  York,  on  pr^ 
Thompson,  when  the  jury  found  a  verdict  for  the  plaintiff.  ^^  iJS!  a? 

The  defendants,  who  are  merchants,  residing  at  Petersburgh  cepiedTt.  t£b 
in  Virginia,  drew  the  bill  in  question,  for  391  dollars  and  33  ^aS''^^**^ 
cents,  at  6  months*  sight,  dated  "  New-YorJc,  April  15, 1803,"  Pettrdmrgh  w 
on  Messrs.  Hackley  fy  Fisher  of  New^York,  by  whom  it  was  ^[^^'  Sf 

accepted.  tested  for  non 

When  the  bill  became  due,  payment  was  demanded  of  the  SSIe^'of^'^nMS 
acceptors,  which  was  refused.  The  bill  having  been  protested  day,  two  letters 
on  the  18th  of  October,  1803,  the  clerk  of  the  notary  on  the  '^^[^^. 
same  day,  or  the  day  after,  put  two  notices  into  the  post-  mgrnoUceiothe 
office^in  the  city  of  New-York,  one  directed  to  the  defendants,  df^j^ioiv^ 
at  Norfolk,  in  Virginia,  and  tlie  other  to  the  defendants  at  York,  and  the 
A^eu'- ]?brfc,  informing  them  of  the  protest  for  non-payment.  yS^'  ^^L 
The  clerk  testified  that  he  made  diligent  inquiry  after  the  de-  posed  place  oi 
fendants,  at  the  banks  in  New-York,  and  elsewhere,  and  the  **lir  wM^^^dj 
information  was,  that  they  resided  at  Norfolk.  The  plaintiff  that  a»  it  did  not 
was  absent  from  the  city  at  the  time.      '  hoK"  ^ww 

Several  bills  had  been  drawn  at  the  same  time,  by  the  de-  where  the  draw- 
fendants,  on  Hackley  fy  Fisher,  one  of  whom  testified,  that  they  Sid''^'e*'*du^ 
were  not  furnished  with  funds  belonging  to  the  defendants  gence,  and  that 
guj£cient  to  take  up  all  the  bills.  By  an  account  current,  how-  ^^^^^ 
ever,  it  appeared,  that  after  charging  all  the  bills,  there  was 
but  a  small  balance  due  the  acceptors.  i&dS«?!«bi 

One  PFhitlock,  to  whom  the  bill  had  been  endorsed  by  the  m.  TtdMi  r. 
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NEW-YORK,  present  plaintifT,  and  who  had  taken  it  up  at  the  bank,  and 

May,  1306.     jjgj j  j^  ^J^^  j^  became  dishonored,  testified,  that  in  Aprils  1804, 

Chapman      hc  called  on  Lipscombey  one  of  the  defendants,  for  payment ; 

V.  Lipscombc  admitted  the  bill  to  be  his,  and  said  he  would  make 

'^PowKLi!.      arrangements  for  payment ;  that  he  had  *no  means  then^  but 

I  *  295  ]        woulJ  call  and  pay  it  before  he  left  town. 

Kip,  10  j»kMs,      A  mot.on  was  now  made  to  set  aside  the  verdict,  and  for  a 

w^w.^m£,  i^^w  trial :    1.  For  the  misdirection  of  the  judge ;   2.  Because 

iw/^>  ^  ^^^  verdict  was  against  evidence. 

16  jiu.  Ts!      Three  points  were  raised  in  the  argument  of  this  cause. 

i^tli^R^l  1.  That  no  notice  was  given  to  the  drawers  of  the  bill  of  its 

o£«  rf^D^nii  baving  been  dishonored ;   2.  That  no  notice  was  necessary,  as 

mg,5WeKd.iup.  there  were  no  funds  of  the  drawers  in  the  hands  of  the  accept- 
ors ;  3.  The  subsequent  promise  by  the  defendant,  Lipscombe^ 
to  tVhitlockf  was  a  waiver  of  the  want  of  notice,  and  will  enure 
to  the  benefit  of  the  plaintiff*. 

As  the  court  decided  the  cause  on  the  first  point,  and  declined 
delivering  any  opinion  on  the  other  two,  it  is  unnecessary  to 
state  the  arguments  of  the  counsel,  further  than  as  they  apply 
to  the  first  question. 

Biyd,  for  the  defendant,  contended,  that  there  was  no  evi- 
dence whatever,  of  any  notice  having  been  received  by  the 
defendants.  The  defendants  reside  at  Petersburgh  in  Vir- 
ginia ;  a  fact  which  the  plaintiff  must  have  known,  or  which 
might  have  been  easily  ascertained  by  inquiry  of  the  accept- 
ors, or  other  persons  who  transact  business  with  the  defend- 
ants. The  least  that  can  be  required  of  the  holder^  is,  that  he 
should  send  the  notice  by  posty  or  by  the  first  conveyance,  to 
the  place  where  the  drawer  resides;  and  if  he  does  not  know 
that  place,  he  ought  to  make  proper  inquiries  to  ascertain  it. 

Here,  a  stranger,  a  clerk  of  the  notary,  made  inquiry  at  the 
banks,  and  was  informed,  as  he  says,  that  the  defendants  lived 
at  Norfolk-;  but  if  he  had  taken  the  trouble  to  have  inquired 
of  the  acceptors,  the  very  persons  to  whom  he  presented  the 
bill  for  payment,  he  would  have  learned  the  real  place  of  theii 
residence.  There  is,  therefore,  a  want  of  due  diligence  in 
making  the  inquiry,  a  negligence  and  inattention  on  the  part 
of  the  plaintiff,  or  his  agent,  which  the  general  plea  of  igno- 
•  296  ]  ranee  cannot  excuse.  Sending  a  letter  to  Norfolk  under  these 
circumstances,  cannot  amount  to  an  actual  or  constructive 
notice ;  he  might  as  well  have  sent  it  to  Philadelphia^  or  any 
other  place ;  for  the  postmaster  at  Norfolk,  it  is  to  be  presumed, 
did  not  know  that  the  defendants  lived  at  Petershtrgh;  and 
the  letter  would  remain  in  his  office  until  it  was  called  for. 

Baldwin,  contra.  The  bill  was  drawn  and  accepted  in  the 
city  of  New-  York,  and  the  presumption  from  the  face  of  it 
was,  that  the  drawers  lived  at  New-York;  all  that  the  law 
would  require,  in  such  a  case,  would  be  that  the  notice  shouM 
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be  ffiven  at  New-York.    If  the  drawer  dates  his  bill  at  a  par-  new-york, 
ticular  place,  the  holder  is  not  bound  to  seek  him  elsewhere.     ^^^JS^j^Sfli 

If  he  is  not  to  be  found  at  the  place  where  the  biV  is  dated, 
and  has  neyer  lived  there,  the  holder  is  not  obliged  to  look 
farther. f  A  different  doctrine  would  operate  as  an  intolerable 
hardship  on  the  holder,  and  greatly  clog  the  negotiability  of 
bills  and  notes.  All  that  can,  in  justice,  be  required  of  him^ 
is,  thai  he  should  use  re^xsonable  diligence. 

Per  Curiam.  Without  discussing  or  deciding  on  the  point, 
whether  the  subsequent  promise  of  Lipscambe  to  Whklocky 
was  a  waiver  of  notice,  we  are  of  opinion,  that  due  notice  of 
the  dishonor  of  the  bill  was  given.  The  bill  was  drawn  and 
dated  at  New-York^  and  there  is  no  evidence  that  the  plaintiff 
knew  that  the  defendants  resided  at  Petersburgh;  he  inquired 
at  the  banks  and  elsewhere,  and  being  informed  that  the  draw- 
ers resided  at  Norfolk^  he  sent  a  notice  by  post  to  them,  and 
another  addressed  to  them  at  Neio-York;  this  is  sufficient,  and 
all  that  ought  to  be  required  of  him.  He  has  used  due  diligence 
Being  of  that  opinion,  it  is  unnecessary  to  examine  the  other 
points  or  whether  the  charge  of  the  judge  was  correct  or  not 

Rule  refused,  (cr) 

ia)  See  MW^  v.  Oukle^,  {5  Johns.  Bep,  375.) 


*Fo8TER  against  Scofkield.  [*297 

THIS  was  an  action  of  trespass,  for  assaulting,  beating.  t^^^Jf  5**^ 
educing,  debauchinff  and  getting  with  child  the  daughter  of  raiber  fof  the 
the  plaintiff,  per  quod  sertitium  amisit  Plea,  not  guilty. '  The  ^^^^f  °^^ 
cause  was  tried  at  the  West  Chester  circuit,  on  the  21st  of  May,'  dangStorcannoi 
1805,  before  Mr.  Justice  Livingston.  ^role'l"^X 

The  plaintiff  produced  his  daughter,  who  proved  the  seduc-  ous^picmfse^ 
tion,  &c.       She  was  then  asked  by  the  plaintiff's  counsel,  J™"'^'*|,f5{^^  3 
whether  the  defendant  had  promised  her  paarriage,  previous  to  damages  |*°  for 
that  fact.     This  question  was  objected  to  on  the  part  of  the  n'^^^f^^ij^^ 
defendant ;  but  on  the  plaintiff's  counsel  offering  to  stipulate  fof thebreachof 
that  the  witness  should  not  bring  any  action  on  account  of  the  »*>«  promise,  (a) 
breach  of  such  promise  of  marriage,  the  judge,  though  the     ^^^  ^.^^  ^ 
question  was  still  objected  to  on  tlie  part  of  the  defendant,  fitch,  9  w^u. 
suffered  it  to  be  put  to  the  witness,  who  answered,  "  that  the  *^'  **** 
defendant  did  promise  her  marriage  before  any  connection 
between  them,  and  that  she  yielded  to  his  solicitations,  in  con 
sequence  of  that  promise." 

The  judge  charged  the  jury  that  they  might  give  the  plain 
tiff  damages,  not  only  for  tlie  injury  alleged  in  the  declaration, 
but  also  such  damages  as  they  might  think  the  witness  entitled 
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NEW- YORK,  to,  had  she  brought  a  suit  for  a  breach  of  the  promise  of  mar* 
^^^JJ[^^^^  riage.     The  jury  found  a  verdict  for  the  phiintiff,  for  five  hun* 

FosTXR       dred  dollaft  damages. 
Sco  F  KL  ■*•  "^^^^^'^  ^^^  ^^^  made  to  set  aside  the  verdict,  for  the 

misdirection  of  the  judge. 

Woods,  for  the  defeadaat,  was  stopped  by  the  court. 

T.  A.  Emmet  J  for  the  plaintifT.  The  objection  is,  that  the 
daughter's  testimony  as  to  the  promise  of  marriage,  ought  not 
to  have  been  received,  because  sbe  has  a  direct  imtere$t  to  prove 
the  fact.  But  as  the  damages  are  to  go  to  her  father,  she 
has  no  direct  interest  in  the  event,  nor  any  immediate  benefit 
t«i  be  derived  from  the  verdict.  She  has  bo  greater  or  more 
direct  interest  in  the  increase  of  damages  than  every  child  has 
r  *  298  ]  in  an  action  where  such  child  is  a  witness  ^for  the  parent.  If 
she  was  a  competent  witness,  the  objection  of  interest  cannot 
be  urged  against  her  answering  any  question  whatever ;  her 
answer  must  be  left  to  be  weighed  by  the  jury,  as  to  her  credit, 
under  the  cifcimistances  in  which  die  appears  before  them. 

[Kent,  Ch.  J.  The  difficulty  is,  that  in  this  way  you  do,  in 
'effect,  make  the  daughter  a  witness  in  her  own  cause.] 

But  if  she  were  incompetent,  yet  she  has  agreed  to  bring  no 
action  against  the  defendant,  thereby  relinquishing  her  right, 
and  removing  all  objections  to  her  competency.  This  sort  of 
action  has,  of  late  years,  been  much  freed  from  those  technical 
rules  by  which  it  was  originally  framed.  It  is  now  no  longer 
a  mere  remedy  for  loss  of  service. '  That  is  used  as  mere  form 

ii9^^'^**'  or  color  of  action.  In  the  case  of  Bedford  v.  ]^rKowl,\  where 
the  counsel  for  the  defendant  objected  to  the  admission  of  any 
evidence,  but  what  applied  to  the  loss  of  service.  Lord  Eldon 
said,  "In  point  of  form,  the  action  only  purports  to  give  a 
recompense  for  loss  of  service ;  but  we  cannot  shut  our  eyes  to 
the  fact,  that  this  was  an  action  brought  by  a  parent  for  an 
injury  to  her  child.  In  such  case  I  am  of  opinion,  that  the 
jury  may  take  into  consideration  all  that  she  can  feel  from  the 
nature  of  the  loss."  If,  in  any  case,  the  damages  ought  to  be 
exemplary,  this  is  one.  The  defendant  ought  to  smart  for  his 
breach  of  honor  and  good  faith,  and  to  suffer  for  such  gross 
misconduct.  If  the  misconduct  of  the  defendant  be  aggravat- 
ed by  his  previous  promise  of  marriage,  why  not  permit  the 
plaintiff,  according  to  the  more  liberal  views  of  this  form  o* 
action  now  prevailing,  to  give  that  aggravation  in  evidence? 
If  it  can  be  given  in  evidence  at  all,  why  not  prove  it  by  the 
daughter,  who  is  alldwed  to  be  a  competent  witness,  in  every 
other  respect,  at  least,  as  well  as  by  a  stranger,  or  third  person, 
especially  when  she  consents  to  waive  all  right  of  action  herself, 
on  that  account  ? 

\tTermRepA.      In  the  casc  of  Elmonson  v.  Mache%X  which  was  an  action 
brought  by  the  aunt  for  an  assault  if  her  niece,  in  which  dam 
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Lestsa 

V. 

Thomp^r  A& 
White. 

[*299] 


ages  were  also  given  for  the  injury  sustained  by  the  niece ;  NEW*york» 
the  court  on  the  niece's  consenting  not  to  try  her  *action,     May,i806. 
refused  to  set  aside  the  verdict,  on  any  strict  point  of  law, 
believing  that  no  more  than  justice  had  been  done  between 
the  parties. 

[Spenccr,  J.  It  does  not  appear,  from  the  report  of  that 
case,  that  the  niece  was  the  witness  who  proved  the  assault.] 

Benson,  on  the  same  »de.  In  all  cases  of  mere  tort  for 
implied  damages,  every  matter  which  may  weigh  in  the  esti- 
mation of  damages,  ought  to  go  to  the  jury.  In  almost  every 
case  of  this  kind,  there  is  a  promise  of  marriage,  and  whether 
there  is,  or  is  not,  such  a  promise  must  onhance  or  diminish  the 
injury.  The  daughter  ought  to  be  admitted  as  a  witness';  it 
is  for  that  very  reason*  that  the  action  is  brought  in  the  name 
of  the  parent.  The  form  is  mere  fiction ;  the  object  of  the  suit 
is  to  obtain  reparation  for  the  injury  done  to  the  family.  On 
all  trials  of  actions  of  this  kind,  the  question  is,  Did  the  defend- 
ant visit  you  in  the  way  of  courtship  ?  This  is  tantamount  to 
asking  her,  Did  the  defendant  promise  you  marriage  i 

[Livingston,  J.  I  am  convinced  that  the  admission  of  this 
testimony,  and  my  charge  to  the  jury,  were  both  incorrect. 
The  daughter  was  not  only  interested  to  say  what  she  did  in 
support  of  her  own  reputation,  but  was  swearing,  to  enable  the 
father  to  recover  in  an  action  for  the  loss  of  his  daughter's  ser- 
vice, compensation  fcr  a  breach  of  the  promise  of  marriage,  in 
itself  a  substantive  and  distinct  cause  of  action,  and  with  which 
he  had  nothing  to  do,  and  against  which  the  defendant  would 
not  be  ready  to  defend  himself.  Testimony  of  this  nature  has 
never  been  admitted  in  England.] 

Per  Curiam,     The  law  is  settled,f  that  in  a  suit  by  the  father,  t  See  7\Midg€ 
for  debauching  his  daughter,  the  daughter  cannot  be  a  witness  Vi/tMS^^'    ^ 
to  prove  a  promise  of  marriage,  in  order  to  increase  the  dam- 
ages, for  she  has  herself  a  right  of  action  against  the  defendant 
The  fiither's  action  is  for  a  tori ;  that  of  the  daughter  is  for  a 
breach  of  the  contract  made  between  her  and  the  defendant. 

New  trial  granted. 


^Lester  against  THOMPSOii  and  White* 

ON  the  trial  of  this  cause,  the  defendants  offered  in  evidence, 
their  discharge  under  the  insolvent  act  It  was  attempted,  on 
the  part  of  the  plaintiff,  to  show  t[iat  the  discharge  was  void, 
on  account  of  fraud.  The  fact  alleged  in  proof  of  the  fmud, 
was  the  stating,  in  their  account  to  the  judge,  that  the  plaintiff 
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A  discharge 
imder  the  tiwoc- 
vent  act,  is  con- 
dusire  as  to  the 
facts  set  forth, 
and  cannot  bo 
avoided,  except 
for  the  particu- 
lar causes  or 
frauds  specified 
in  the  statute 
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NEW- YORK;  was  their  debtor,  when,  in  truth,  he  was  a  considerable  creditor 
JJ^Ll^SL/  ^^  ^^^  defendants.     The  proceedings  look  place  before  the 
last  revision  of  the  laws,  and  the  fact  now  alleged  as  a  fraud, 
does  not  appear  to  be  included  among  those  which  are  declared 
to  be  fraudulent  by  the  former  act^f  so  as  to  render  the  di»- 

0/ *'JwK^'      D.  B.  Ogderiy  for  the  plaintiff,  contended,  that  though  this 

vol.  1.  p.  S8o!  particular  act  was  not  expressly  declared  to  be  fraudulent  in 

Jbe^actT*^  *^  ^*^®  statute,  yet  there  was  no  doubt  that  it  was  a  fraud  on  the 

creditors,  and  that  an^  act  of  fraud,  whether  specified  in  the 

act,  or  not,  was  sufficient  to  avoid  the  discharge. 

HaritoHy  contra.  If  the  legislature  had  been  silent  on  the 
subject,  there  would  be  some  reason  for  saying  that  the  rules 
of  the  common  law  about  fraud  would  be  applicable.  But 
where  the  legislature  have  undertaken  to  specify  the  particular 
acts  or  frauds  which  shall  render  the  discharge  void,  the  stat- 
ute is  conclusive,  and  you  cannot  inquire  into  any  other  frauds 
than  those  enumerated.  The  maxim  in  this  case  is,  expressio 
IVoi.  1.  p.4M.  tinjttt  e$t  exchuio  alterius.  It  is  true,  that  in  the  revised  laws, J 
•f?i.  '  ^*  '  9L  clause  has  been  inserted  which  meets  the  present  case ;  l^ut 
this  shows  the  opinion  of  the  fromers  of  this  law,  .that  the  former 
act  did  not  embrace  a  case  like  the  present* 

Per  Curiam.  The  discharge  is  conclusive  as  to  the  facts 
stated  in  it,  except  as  to  those  particular  acts  or  frauds  express- 
ed in  the  eleventh  section  of  the  statute.  The  fact  now 
alleged  is  not  one  of  those  mentioned.  The  plaintiff  should 
have  contested  this  question  before  the  judge,  before  the  dis- 
f  *301  ]  charge  was  granted ;  he  is  now  too  late  in  his  *objection,  and 
is  precluded  by  his  own  default  from  contesting  the  validity  of 
the  discharge  on  that  ground.  i 

Judgment  for  the  defendants. 


Neilson  and  others  against  The  Columbian  Insur- 
ance COMFANV. 

Jm^e  m  *"a      THIS  was  an  action  on  a  policy  of  insurance  on  the  cargo 

cmq  of  com  of  the  schooucr  WilUamy  on  a  voyage  from  Neuh-YorTc  to  Mor 

/?£^r*'~tS  ^!^^^'    The  goods  consisted  of  com,  flour,  and  a  small  quan- 

MtuUira,  with  ttty  of  beef,  and  were  specifically  enumerated  and  vdued  in 

^ra^^  "**in  ^^^.  ?^^^^h  which  Contained  the  usual  memorandum  in  regard  to 

her  passage  the  fniit,  grain,  &c.,  being  free  from  average,  &c, 

bX*  Sllthi^      The  defendants  had  paid  into  court  ^»c  hundred  and  ninety^ 

and,  arrivuir  in  seven  doUars,  Under  a  plea  of  tender. 

SS!!i  ^^  ™       The  cause  was  tried  at  the  Ntw-TorJc  SUUngs.  on  the  17th 

weira,  was  pre-      ^  r\  »         «^vii*         ■»*      »       •        ■»•••         ^j' 

vented  by  ad-  of  December^  1805,  before  Mr.  Justice  lAwngtUm. 
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This  cause  having  been  tried  before,  and  a  new  trial  granted,  new-YORK, 
it  will  be  necessary  only  to  refer  to  the  report  of  the  case,  in  ^^^^l!^!^  , 
3  Caines,  108.  and  to  take  notice  of  such  facts  as  did  not  ap-      Neilson 
pear  on  the  first  trial,  or  the  points  that  were  not  raised  on  the  ^• 

argument  of  the  former  motion  to  set  aside  the  verdict.  -  iks.  Co. 

The  plaintiff  produced  witnesses  to  prove  that  it  was  im- 

Eracticable,  under  existing  circumstances,  for  the  vessel  to  fromV'mf^i^to 
ave  returned  to  Madeira^  or  to  have  gone  to  Lisbon ;  and  that  P***^.'  ™  ^ 
it  was  prudent,  and  the  best  measure,  to  go  to  the  Cape  de  m^slgft  *to  h« 
Verd  Islands ;  that  had  the  vessel  gone  to  Mogadore,  she  might  *  privateer,  the 
have  obtained  provisions,  but  not  repairs ;  that  it  is  very  diffi-  ^y 'and,  m- 
cult  to  get  repairs  at  the  Cajpe  de  Verd  Islands,  as  the  supply  j°ff.  ""***^.  *^ 
of   the   requisite   materials    depend    on   casual   arrivals,   or  went    to    the 

wrecks.  £SLi/^whwe 

The  defendants  offered  in  evidence  the  case  made  on  the  the  cargo  befnl 
former  motion  for  a  new  trial,  corrected  before  the  •judge,  in  [  *  302  ] 
order  to  contrast  the  testimony  of  the  plaintiffs'  principal  wit-  A>iind  much  da- 
nesses,  the  two  CavaRos,  delivered  on  the  first  trial,  with  their  dSSd^to^*s5d 
depositions  read  at  the  second,  and  thereby  to  lessen  their  by  the  govemr 
credibility. '  The  plaintiffs  objected  to  this  species  of  evidence ;  £1Sl^lbi"e^io 
but  it  was  admitted  by  the  judge.  The  charge  to  the  jury  was  repair  the  vet- 
strongly  in  favor  of  the  defendants,  on  the  ground  of  deviation ;  bJo'kc*up'"the 
and  that  the  vessel  might  have  been  repaired,  so  far  as  to  have  voyage  and 
enabled  her  to  return  to  Madeira,  and  complete  the  voyage,  fo^  ^  j^g" 
The  jury  found  a  verdict  for  the  defendants.  but  the  vesedl 

The  motion  to  set  aside  the  verdict  was  grounded  on  the  gome  rep«5rt 
following  points:  1.  The  case  made  at  the  former  ttial  was  y*.*^^*"'  ^^ 
improperly  admitted  to  impeach  the  credit  of  the  plaintiffs'  held,  that  going 
witnesses  ;  2.  The  plea  of  tender  concluded  every  question  as  i«  ^^  ^«p«  « 
to  the  plaintiffs'  right  to  recover,  and  confined  the  inquiry  ^  not*  war-" 
merely  as  to  the  amount ;  the  fact  of  deviation  ought  not,  ""»»?<*  *>y  ««- 
therefore,  to  have  been  left  to  the  jury ;  3.  That  the  verdict  ^£^7^on  *"a 
was  manifestly  asainst  evidence  ;  4.  That  the  judge  misdirect-  deviation.  The 

^A  ♦k^  ;«,.«  evidence  stated 

ed  the  jury.  i„  a  case  made 

The  counsel  for  the  defendants  objected  to  the  arguing  the  ©n  a  former  tn- 
motion  for  a  new  trial,  as  there  had  been  no  order  to  stay  the  admUted^io  im. 
proceedings,  and  a  judgment  had  been  entered  on  the  verdict.  R«ac*>  **»«  ««»- 
The  judge  who  tried  the  cause,  refused  to  grant  the  order,  and  ^stme^  ^mess 
on  application  to  the  court,  it  Was  also  refused.    It  appeared,  pven    on    a 
however,  that  the postea  had  been  filed,  and  the  rule  for  the  the ramecaute. 
judgment  entered  on  the  first  day  of  the  present  term,  and 
that  the  fiur  days  were  not  expnred,  nor  the  judgment  per- 
fected.    7%e  court  said,  this  is  not  like  the  case  of  Shepherd 
and  Case ;  (Coleman,  90.^  there  the  judgment  hac'  been  duly 
entered.     We  will  hear  tne  motion  argued. 

T.  L.  Ogden  and  Hoffman^  for  the  plaintiff.  The  report  of 
the  cridence  given  by  a  witness  on  a  former  trial,  contained  in 
a  caae,  ought  not  be  received  to  impeach  his  credit  before  a 
second  jury     The  manner  in  which  these  cases  are  usually 
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NSW-YORK,  made  is  well  known ;  they  are  settled  from  the  loose  notes  of 
May,  1806.     ^j^^  counsel,  Corrected  by  the  notes  or  recollection  of  the  judge, 
NxiLsov      before  whom  the  cause  was  tried,  weeks  afler  the  trial;  facts 
V-  are  often  inserted  firom  the  mutual  ^concession  of  the  counsel ; 

bralcot"  &nd  it  would  be  extremely  unjust  to  permit  the  character  of  a 
r  *  303  ]  witness  to  be  impeached  by  the  evidence  of  persons  not  under 
oath,  and  given  from  an  imperfect  recollection  of  what  had 
passed  at  Sie  trial.  This  cause  has  not,  therefore,  gone  to  the 
jury  in  a  proper  manner,  and  tlie  court  are  unable  to  say,  how 
far  the  improper  admission  of  such  evidence  may  have  influ- 
enced them  in  forming  their  verdict. 

[Livingston,  J.  There  is  no  contradiction  whatever  in  the 
testimony.] 

The  point  in  controversy  was  not  the  quality  or  condition  of 
the  cargo.  The  loss  was  referred  to  the  state  of  the  vessel,  or 
her  utter  incapacity  to  reach  the  place  of  destination.  If  the 
loss  of  the  voyage  was  in  consequence  of  the  bad  condition  of 
the  vessel,  the  memorandum  in  the  poUcy  was  not  to  be  taken 
into  consideration.  If  the  vessel  was  incapable  of  proceeding 
in  the  voyage,  and  there  was  no  possibility  of  making  the  ne- 
cessary repairs,  the  state  of  the  cargo  would  not  aflfect  the 
plaintift^s  right  to  recover  on  the  ground  of  the  voyage  having 
been  defeated. 

The  counsel  then  went  into  an  examination  of  the  facts  iu 
the  case,  to  show  the  necessity  which  compelled  the  vessel  to 
go  to  BanavistOy  in  her  disabled  state,  and  the  impossibility  of 
obtaining  the  necessary  repairs;  that  every  thing  was  done 
which  was  prudent  and  proper,  on  the  part  of  the  insured,  who 
were,  therefore,  justifiable  in  breaking  up  the  voyage  at  Bona- 
vista,  and  might  claim  of  the  insurers  an  indemnity  for  a  iotal 
loss.  The  &ct,  they  said,  that  the  cargo  was  ordered  to  be 
sold  by  the  government,  would  alone  authorize  the  abandon- 
ment. It  was  so  decided  in  the  case  of  Dyson  and  others  v. 
i^Boi.ipPvU.  Bowcroft,f  which  is  perfectly  analogous  to  the  one  now  before 
the  court 

By  the  tender,  all  the  facts  which  would  entitle  the  plain* 
tiffs  to  recover,  were  admitted,- and  the  only  question  for  the 
consideration  of  the  jury  was  the  amount  of  the  damages.  Yet 
the  judge  referred  the  question  of  the  deviation  to  them,  and 
gave  a  very  decided  opinion  on  that  fact,  as  well  as  on  the 
whole  merits  of  the  case. 

\  *  304  ]  *Bogert,  contra.    The  evidence  given  at  the  first  trial  was 

produced  to  contrast  it  with  the  depositions  of  the  same  wit 
nesses  read  on  the  second  trial.    There  was  no  essential  vari- 
ation between  them ;  and  it  might  be  considered  as  supple- 
mentary, or  explanatory  of  the  depositions.    The  case  having 
been  settled  before  the  judge,  must  be  considered  as  correci 
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It  i»  aft  proper  eVideooe  as  that  of  a-  witneM^  to  prore  what  NEW-itORK 
anotker  witness  said  on  a  former  occasioo^  nJJSj^ISSII^ 

l^he  tender  did  not  exclude  this  right  of  inquiring  into  the  sirEi.i..STa.«« 
deviation*    There  was  KJetti$an  of  a  plrrt  of  the  cai^go  previ-       ^  ^^ 
Otis  tO'  the  deviation.    The  tender  was'  for  what  might  be       Biett. 
fettttd  dae ;  and  without  it  there  vf^stff  nothing  by  which  the 
jury  could  have  ascertained  the  damages  occasioned-  by  the 
jettison. 

Th^pe  was*  n<>  necessity!  of  goii^*  to  the  Cape  de  Verd 
Mttnde.  The  propriety  or  neeewity  of  goirfg  there,  under  aH 
the  circumstances,  was  a  fkct  which  the  jury  were  to  decide. 
They  have  fourid  against  the  pkuntifFsy  and  the  court  will  not 
lightly  disturb  tbcit*  verdict.  In  the  case  of  Dyean  v.  RoW" 
croft,  the  ship  was  wholly  uhable  to  proceed  to  the  port-  of 
desdnaition,  and  was  sold,  which  of  coarse  put  an  end  to  the 
voyage. 

Pendhtov,  on  the  same  side,  was  stopped  by  the  cburt. 

Per  Curian^  The  admission  of  the  case  made  on  a  former 
trial,  as  evidence  to  show  what  the  witnesses  then  swore  in 
order  to  discredit  them  at  the  second  trial,  was  improper.  The 
case  is  not  evidence  upon  oath.  It  may  have  been  made  up  " 
by  consent,  and  the  points  in  contradiction  may  not  have  been 
particularly  attend<*d  to  by  the  judge  before  whom  it  was  cor- 
rected: The  case  is  conclusive  against  the  parties,  ay  to  the 
(acts  contained  in  it ;  but  not  against  third  persons,  whose 
veracity  or  credijt  is  called  in  question.  Though  the  case 
ought  not  to  have  been  received  in  evidence,  yet,  in  fact,  it 
contained  nothing  to  contradict  or  discredit  the  witnesses,  and 
could  not  have  influenced  the  decision  of  the  jury.  There  was 
evidence  of  a  deviation;  a  departure  from  within  sight' of  Ma- 
deird  to  the  Capl  de  Verd  Islands,  a  distance  of  1,000  mileff, 
without  a  real  necessity.  If  there  had  been  a  necessity  for  the 
deviation,  still  the  ^vessel  might  have  returned  to  Madeira^  [*303J 
with  little  or  no  repairs ;  there  was  nO'  adequate  or  justifiable 
cause  for  brecJung  up  the  voyi^e.  On  the  whole,  the  verdict 
appears  to  be  warranted  by  the  evidence,  and  agreeable  to  the 
merits  anid  justice  of  the  case* 

Phsten  to  the  defendants. 


|H'«'  y 


Snell,  Stago  &  Co.  against  Rioh. 

THIS  was  an  action  on  the  case.    The  cause  was  tried  at     a  vessel  mi 

the  Neuh-YorTc  Sittings,  on  the  10th  of  Jmrnry^  1806,  before  y^i  1^"^^^ 

Mr.  Justice  lAtingston.  "v?**^'*"   hT 

The  declaration  stated  that  the  plaintiffs  were  the  owners  of  bowspruT^  and 
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NEW-T^RK,  a  yessel  called  the  Lapmng^  lying  at  anchor  in  the  Ikist  Rivera 
,_^^  -^/-  in  the  harbor  of  Netv-Yark,  and  the  defendant  being  in  poe- 

S]isll,Staoo  session  of  another  vessel,  called  the  Amphionj  then  sailing  and 
^^'  navigating  on  the  said  river,  and  that  tne  defendant  so  care- 
Rich.        lessly  navigated  and  managed  the  said  ship  Amphian^  that  she 

cfidber  other  in.  ^^^^  foul'of  the  plaintiffs'  vcssel,  carried  away  her  bowsprit, 

jury.    The  ves-  &C.  &C. 

£  ?njurr^  '^^^  ^^^^  ^^^®^  *"  ^^^  declaration  were  proved.  There  did 
■ailing  out  of  the  not  appear  to  have  been  any  carelessness  to  be  imputed  to  the 
pSS^on  Toaitf  P'lo^j  oJf  the  defendant,  who  was  the  master  of  the  Amphian.  The 
•nd  the  matter  AmphioH  had  made  sail  from  the  wharf,  bound  up  the  river,  to 
the^u^j'^th^  pass  through  the  Smnd,  and  had  taken  on  board  a  branch 
accident.  In  an  pilot  to  couduct  her  through  Hell  Gate.  The  defendant  was 
bylbeownenof  ^^^  ^°  board  at  the  time  the  accident  happened, 
the  i^fured  ves-  The  judge  Stated  to  the  jury,  that  he  was  inclined  to  believe, 
nM^ief"or  the  ^^^^  ^  ^^^  master  was  not  on  board,  and  the  Amphion  was 
other  vewei.  it  under  the  direction  and  charge  of  the  piloty  that  no  action 
tto" mMter  ^  could  be  maintained  against  £e  master, 
not  liable  for  The  point  of  law  was  reserved,  and  the  jury  found  a  verdict 
jiLt*^'  m  f^f  the  plaintiffs;  but  it  was  agreed,  that  if  the  court  should 
boarci,  has  the  bc  of  opinion,  on  the  question  of  law,  against  the  plaintiffs, 
uS*"an!?  diiwl  then  a  judgment  of  nonsuit  was  to  be  entered. 

sd?ud  i^con-  ^*  Morton^  for  the  plaintiffs.  The  only  question  in  this 
sidered  as  mas-  casc  is,  whether  the  pilot  on  board  of  a  ship  has  such  an  entire 
[  •306  J  and  exclusive  command  and  direction  of  the  ship,  that  ♦the 
QiSry/^Ser  master  is  not  to  be  responsible  for  any  thing  happenin/z  durins 
the  oi>neri  of  the  time  the  pilot  is  on  board.  Jacoby  in  his  Law  Dictionary^ 
iiS>ie'**for  the  defines  SL  pilot  to  be. a  person  who  has  the  government  of  the 
conduct  of  the  ship  Under  the  master,  (a)  If  this  be  correct,  and  the  master 
has  any  control  over  the  conduct  of  the  pilot,  he  must  be  an* 
t  Tomiitu'  edit  8^®''^'®  ^^^  ^^^  "^^j  *^^  ^t  makcs  no  difference  whether  the 
Toe.  p^ci.   ' '  master  was  on  board  or  not 

Bogert,  for  the  defendant.  Every  man  is  answerable  for  his 
own  acts,  or  those  of  his  agent.  Here  the  pilot  acted  for  the 
owner.  The  plaintiffs  must  look  either  to  the  pilot,  or  the 
owner.  The  pilot  has  the  entire  control  and  management  of 
the  ship,  and  is  answerable  for  her  safety,  while  on  ooard ;  he 
supersedes  the  master  in  the  conrniand.  Here,  in  fact,  the 
master  was  not  on  board,  and  the  acts  of  the  pilot  cannot,  in 
any  sense,  be  imputed  to  him.  The  master  is  an  intermediate 
X  8ume  y-Cart'  persou,  a  middle  man,  airainst  whom  no  action  lies.t 

Rfp.  411.  Livingston,  J.    Do  you  admit  the  oumer  to  be  liable  ? 

Bogert.    I  do  not  mean  that,  but  only  that  the  intermediate 
person  is  not  liable. 


laws  of  most  maritime  states,  masters  or  vessels  are  compelled  to  take  pilots  on  hoifd. 
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KcNT,  Ch.  J.    I  shall  give  no  opinion  as  to  the  liability  of  new-yoiir 
die  owner.  v^IS^JfSL' 

Livingston,  J.     It  is  universally  understood  that  the  pilot,  ^^"vvif"  ^ 
while  on  board,  has  the  absolute  and  exclusive  control  of  the  v. 

ship ;  and  I  am  prepared  to  say,  that  if  the  master  had  been  v^'-A-wtyite 
on  board,  he  would  not  have  been  fesponsible. 

Per  Curiam.  As  the  master  was  not  on  board,  he  certainly 
was  not  master  at  the  time  of  the  accident.  The  pilot  must 
be  considered  as  master  pro  hoc  vice.  The  defendant,  there- 
fore, is  not  liable  as  master ;  and  it  does  not  appear  that  he 
was  owner.  But  we  give  no  opinion  whether  the  owner  would 
be  liable  or  not 

Judgment  of  nonsuit. 


*Larkabee  and  Wife  against  Van  Alsttne. 


[♦307J 


THIS  was  an  action  of  dower.  The  claim  of  the  demand-  jj^JtrfJ^tSiaH 
ants  was  resisted  on  the  ground,  that  by  the  will  of  Comelitu  Ucies,  and  forty 
Van  Ahtyney  the  late  husband  of  Mrs.  Larralee^  she  was  S?I^|,^,!JS[J 
barred  of  her  dower.  The  testator  bequeathed  to  his  wife  cer-  *\  Uen  ^^ 
tain  specific  articles  of  household  furniture,  and  forty  pounds  SS^c?aim^iM3 


in  money,  to  be  paid  at  the  times  therein  mentioned,  and  then  pretension  on 
declares,  "  that  this  bequest  and  devise  shall  be  understood  in  IJlg*bJid'"t|,i} 
no  other  sense  than  to  be  in  lieu  and  stead  of  every  other  claim  this  lega^  and 
and  pretension  my  said  wife  can  or  may  have  on  my  estate."  b«r^  wife? 


▼ 


Thirty-seven  pounds  had  been  paid  to  Mrs.  Larrabeey  but  it  right  to  dowe* 
did  not  api>ear  with  certainty  on  what  account  it  was  paid.        •*'^-  <•) 
The  case  was  submitted  to  the  court  without  argument.  (•)  f«»  ordm 

Spencer,  J.     The  bequest  to  the  wife  is  not  expressed  to  w  JWbw.    n, 
be  in  lieu  or  recompense  of  dower;   and  it  is  questionable  ckMrckui,7 oiw 
whether,  if  such  were  the  expression,  and  if  the  collateral  rec-  *^-**' 
ompense  had  been  paid,  the  heir  could  have  defended  himself 
at  law.     It  is  not  necessary  to  decide  that  point ;  I  consider  it 
well  settled,  that  to  bar  this  claim,  the  devise  must  expressly 
declare  the  thing  given  to  be  in  bar  of  dower.     (2  Ch.  Cos. 
24.  2  Vem.  365.     Eq.  Cas.  Abr.  218,  219.)     Had  the  will 
cone  so  &r,  and  if  even  the  donation  of  a  sum  of  money  would 
fiirnish  a  defence,  yet  here  the  tenant  fails,  on  the  ground, 
that  the  sum  given  has  not  been  paid.    The  demandants  must 
haye  judgment. 

Thompson,  J.  The  first  question  that  arises  is,  whether  this 
is  to  be  considered  a  bequest  in  lieu  of  dower.  I  am  inclined 
to  think  it  must;  though  the  testator  does  not  expressly 
say  that  it  is  to  be  in  lieu  of  dower,  his  meaning  and  inten- 
tion cannot  be  misunderstood ;  he  declares  it  to  be  in  lieu  of 
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MEW-TORK,  erery  other  claim  and  pretension  to-  bis  estate.     To  aseertiun 
Jj2^Jf2^  the  intention  of  the  testator  is  a  cardinal  rule  in  the  constnac^ 
LAmKABKx  ic  tion  of  wills,  and  such  intention,  *when  discovered,  mnst  be 
Wife         carried  into  effect,  as  far  as  is  practicable ;  when  it  is  mani- 
VahAlstthx.  festly  the  intention  of  the  testator,  that  the  devise  or  bequest 
[  *308]       to  his  wife  shall  be  in  lieu  of  dower,  she  has  her  election  to 
take  either  the  one   or   the   other,   but   cannot  have  both. 
Whether,. in  the  present  case,  Mrs.  Larrabte  did  accept  tke 
legacy  or  not,  under  such  circmnstanoes,  as  to  detennine  her 
election,  may,  perhaps,  admit  of  donbt ;  bul^  adniitliiig.  her  to. 
have  made  her  election,  I  should  not  consider  ita  bar  of  dower 
at  law.     It  is,  I  think,  a  well  settled  rule,  that  cdlatsral  sati*-- 
faction  is  not  pleadable  at  law,  in  bar  of  dower.    To  render  a 
provision  to  the  wife  by  will  a  legal  bar  of  dower,  it  must 
consist  of  lands  given  or  assured  unto  her  for  life ;  but  a  sum 
of  money,  or  other  chattel  interest,  given  by  will  in  lieu  ol 
dower,  will,  if  accepted  by  the  wife,  after  her  husband's  death, 
constitute  an  eqtdtabU  bar  of  her  dower ;  and  this  seems  to  be 
the  distinction  recognized  in  all  the  cases  on  the  subject.     It. 
is  a  rule  of  chancery  to  give  the  widow  her  election  to  accept 
.  of  the  testamentar}'  provision,  or  to  refuse  it,  and  betake  her- 
self to  her  dower  at  law ;  and  even  to  allow  her  this  election, 
after  acceptance  and  enjoyment,  for  a  considerable  time,  of  the 
testamentary  provision,  if  it'  appears  that  she  acted  without  full 
knowledge  and  understanding  of  her  true  situation  and  rights, 
and  of  the  consequence  of  her  acceptance.     (Cb.  Litt.  36.  b. 
and  Harffrave's  Notes.     9  Vin.  249.     I  Eq.  Cos.  Abr.  218. 
2  Bac.  Abr.  GwiUinCs  edit.  363.  and  the  numerous  cases  cited 
in  the  notes.)     My  opinion,  therefore,  is,  that  the  plaintiffs  nro 
entitled  to  judgment 

Kent,  Ch.  J.,  was  of  the  same  opinion. 

Lrv^NosTON,  J.  If  the  legacy  had  been  accepted,  and  re- 
ceipts given,  in  the  manner  airected  by  the  will,  a  doubt  would 
hardly  be  entertained  of  the  widow's  being  barred  of  dower, 
notwithstanding  certain  dicta^  that  such  an  estate  cannot  be 
defeated  by  collateral  recompense.  At  present,  it  is  certain, 
I  *309]  and  it  is  strange  that  it  should  ever  have  ^been  doubted,  if  a 
widow  accept  of  any  matter  under  a  will,  be  it  land,  money  or 
goods>  in  lieu  of  dower,  that  she  is  thereby  barred ;  and,  in 
my  opinion,  this  may  be  pleaded  either  at  law  or  in  equity. 
The  only  case  which  seems  to  deny  this  position  is  Lavrence 
ainl  Lawrence;  (2  Vem,  365.)  the  single  point,  however, 
there  determined,  and  even  that  was  reversed,  was,  that  though 
a  devise  be  not  declared  to  be  in  bar  of  dower,  yet,  if  it  ap- 
pear it  was  so  intended,  it  shall  have  that  effect.  The  otran- 
celior  adds,  that"  a  collateral  satisfaction  may  be  a  good  bar 
in  equity,  thoush  not- pleadable  at  law."  TUs,  evidentlr* 
means,  that  it  belongs  only  to  a  court  of  equity  to  say  whether 
a  devise  be  really  made  in  bar  of  dower ;  but*  if  a  widow  ac* 
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Of  pt  it  09  JucA,  and  gtre  a  receipt  or  releafle,  that  court  has  no  N£\r-YaRK, 
-fight  to  iprevent  its 'l^ing  pleaded  atbw.  A  case  of  this  kind  ^^J^^^jSj^ 
tis  not  to  be  found ;  why  may  not  a  widow  release  a  right  of 
iiower,  as  wet)  as  any  otiier  right,  and  on  what  consideration 
ishe  pleases  ?  Whether  she  receives  a  cent  or  more,  so  that 
-she  be  not  imposed  on,  is  nothing  to  the  purpose.  Such  re- 
leases are  every  day  executed,  but  I  never  supposed  that  their 
validity  could  be  examined  And  established  only  in  a  court  ojf 
'sqtiity,  anymore  than  a  bond  or  other  instrument  executed 
by  a  wijlow.  There  can  be  no  risk,  therefore,  in  saying,  that 
if  a  woman  acknowledge,  in  writing,  an  aoeeptance  of  any  val- 
uable consideration  whatever,  in  lieu  of  dower^  she  shall  not 
afterwards  be  permitted  to  sustain  a  suit  for  it  here. 

But  the  difficulty  in  this  cause  arises  from  the  tenant's  hav- 
ing no  ^evidence  on  'what  aocouni  his  payments  were  made,  or 
ibat  tbey  were  in  full;  he  ought  to  have  satisfied  the  jury  on 
these  points,  and  net  havtf^  done  tt,  the  v^diict  eaanot  be 
distm^bed. 

Tompkins,  J.,  concurred. 

Judgment  for  the  demandants. 


*Bayard  against  Malcolm.  [  *  310  ] 

BENSON  opposed  the  hearing  of  the  motion  in  arrest  of  Practice 

judgment  in  this  caase*  He  contended,  that  it  must  be  made  catetoBu^prol 
within  the  first  fi>ar  days  of  the  term  next  after  the  verdict,  or  **®^"^  J^ 
that  an  order  should  be  obtained  to  stay  proceedings  until  a  ^ft'ainoiints 
further  day  fdr  that  purpose.  In  this  case,  notice  was  given  ^  ■"  nSf?^' 
for  the  first  day  of  February  term,  that  a  motion  would  be  de^^raie  1^ 
made  in  arrest  of  judgment,  and  for  a  nonsuit,  or  a  new  trial,  and  a  motion  in 
This  notice  was  not  served  until  Fridfty^  the  7th  of  February.  monT  may*  £ 
No  order  for  staying  proceedings  was  granted  until  the  first  J****  ^  ^ 
four  days  of  the  term  had  elapsed.  tabteqoent.  and 

__     .  ^-  .  ^  .1  *        .  *. .     *       before  Aemdg- 

Hanaon.  contra.    No  notice  of  the  monon  m  arrest  of  j«c^-  ment  is  entered 
ment  was  necessary.    When  the  certificate  for  crying  pro-  JJ  "^  p«feci- 
ceedings  was  granted,  it  was  understood,  that  the  motion  in 
arrest  of  judgment,  and  for  a  new  trial,  might  be  made  at  any 
time  before  judgment  was  entered  up  and  perfected.    This  is 
agreeable  to  the  practice  of  the  Bnglith  courts  ;f  and  where       i  ^^^y^ 
o«r  rules  have  not  provided  for  a  case,  or  appear  doubtful,  this  h^' jtJ]^|^  ^ 
tiovrt  adopts  the  Efiglish  pnictice.(a) 

Per  Curiam.    If  the  defendant  ffle  Ms  reaaods  in  arrest  of 
udgment,  within  the  first  four  days  of  the  ^enn,  next  after  the 

<«)  See  DtiMM  v.  PhOHpt,  (5  Jokiu.  Ibf^.  t».) 
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NEW- YOKk,  Terdict,  and  jadgment  is  also  stayed  by  a  judge's  certificatey 
JJ^^^JHJ^  the  defendant  is  at  liberty,  at  any  time,  or  term  thereafter,  dur- 
Thk  Psoplb   ing  the  existence  of  the  certificate,  and  while  it  is  in  force,  to 
DvMCAK       ^^^^  ^^  arrest  of  jadgment.     According  to  the  English  prao* 
tice,  the  certificate  to  stay  proceedings  amounts  to  an  enlarge- 
ment of  the  y^mr  day  rule  nisi.    If  it  were  otherwise,  the  de- 
fendant would  for  ever  preclude  himself  from  making  his  mo- 
tion for  a  new  trial,  unless  time  were  ^ven  by  a  special  rule ; 
for  that  motion,  according  to  the  course  of  business,  can  nevet 
be  brought  on  within  the  first  four  days ;  so  that  these  special 
[*311  ]       rules  would  be  requisite  in  every  case,  and  become  *rules  fA 
course ;  and  we  may  as  well  at  once  consider  the  certificate 
for  staying  proceedings,  as  amounting  to  an  enlargement  of  the 
rule  Ttm. 

N.  B.  The  counsel  not  agreeing  to  consolidate  the  two  mo- 
tions, the  court  said,  that  as  the  motion  in  arrest  of  judg- 
ment was  a  non-enumerated  motion,  they  would  first  hear  the 
one  for  a  new  trial ;  afterwards,  the  counsel  agreed  to  consoli- 
date them,  and  the  cause  was  argued  on  both ;  but  the  court 
gave  no  opinion  this  term. 


The  PeoplE)  at  the  relation  of  Cunningham^  agaxnsi 

Duncan. 

A  raivij  m  A  SUIT  had  been  commenced,  at  the  instance  of  WiUiam 
uLu  liSinSl  Canningham^  on  an  administration  bond.  The  present  de- 
noi  inaiutain  an  feudant  and  Cunningham  were  co-sureties  for  James  Mavw^  in 
i!m  o^tunSy  fiS  ^^^  l^^ud  taken  by  the  surrogate,  on  granting  administration  to 
a  .lefauii  in  the  Movor,  oTi  the  estate  of  H(^ert  W.  Halstec^,  deceased.  The 
rurci7liM"MM  bond  is  in  the  usual  form,  conditioned,  among  ether  things,  to 
been  damnified,  make  and  file  an  inventory  of  the  goods,  clmttels  and  credits 
b^'^'a^^'craSlior.  ^^  ^^^  deceased,  with  the  surrogate,  within  six  months,  in  the 
If  tiie  rigfat  of  manner  prescribed  by  the  act.f  The  administrator  neglected 
admfnisiraaoii^  ^^  ^'^  ^^^  inventory  within  the  time,  and  the  suit  was  broughl 
b<Mtd  is  abused,  for  the  breach  of  the  condition.  It  appeared  by  the  affidavit 
tcrferriTd"^!  o(  the  defendant,  that  Mavar  was  absent  from  the  state,  and 
a^iiie  the  pro-  was  cxpectod  to  rctum  soon ;  and  that  Cunningham  was  not  a 
^^^  »'"«»•  creditor  of  HaUtead. 

vi\"\*^'^^m       B^y^i  ^^^  th®  defendant,  moved  to  set  aside  the  proceedings 

tes9.2i.C.'77.ti  in  this  cause.     He  said  that  as  the  relator j  Cunningham,  was  a 

'^  co-surety  with  the  defendant,  no  suit  could  be  maintained  by 

\  Cataerbwry  v  him,t  not  cvcu  if  he  were  a  creditor.     But  the  plaintiff  is  not 

Hmint^cawptr,  ^  creditor.    He  merely  swears  that  he  is  a  creditor  oiHahttad 

Sf  Co.y  of  which  firm  he  was  a  partner.     If  Duncan  has  interfer 

ed  with  any  property  belonging  to  Cunningham,  he  is  liable 

I  *  313  ]      ^n  a  different  action.     The  co-obligor  cannot  maintain  an 
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action  against  his  co-surety,  unless  he  has  paid  the  money,  NEW-YORK, 
and  then  only  for  a  contribution.     This  is  a  vexatious  suit,  vjjjif  iSJ^ 
The  bond  is  for  fifteen  thousand  dollars,  and  the  defendant   anohtmous 
has  been  held  to  bail  to  that  amount. 

Woods f  contra. 

Per  Curiam.  This  court  if  they  see  that  the  right  of  suing 
on  the  administration  bond  is  abused,  will  interfere,  and  set 
aside  the  proceedings.  Here  one  surety  on  the  bond  brings 
an  action  agcunst  his  co-surety,  for  an  alleged  defiiult  in  the 
administrator,  before  he,  or  either  of  them,  has  been  damnified 
in  any  way  as  surety, (a)  No  suit  will  lie  at  law,  at  the  instance 
of  a  co-surety  in  such  a  case. 

The  proceedings  must  be  set  aside,  with  costs. 

Rule  granted. 

(a)  Taylor  v.  MUU  ^  Magndl,  (Camp.  587.)    Tim  v.  Goodrich,  {tJotmt,  Rep,  465 ) 
'^  y7champUn,{'iJohM.Rep'^^') 


AlfONTMOUS. 


THE  insured  in  making  up  the  account  of  their  loss  on  an  Tbebsuied,  m 
open  policy,  charged  the  price  of  their  goods,  and  a  com-  ^Nmtof  k«s^ 
mission  of  five  per  cent,  for  the  purchase  of  them  hy  themselves.  •»  open  policy, 

'*'  cannot  ciMurgo  • 

Per  Curiam.  There  is  no  evidence  of  any  usage  or  practice,  £J'*jSdSfo^ 
to  support  the  charge  of  a  commission  in  such  a  case.  the  goods  by 


thoiBBelTM. 


Anohymous. 


THE  court  decided,  that  the  crier  is  entitled  to  fees  for  ring^  Ja^^  "  ^ 
ing  the  beU,  and  callijig  the  adioUj  at  the  sittings  and  circuity  m  eircuiu  and't£ 
all  cases  in  which  the  costs  were  not  yet  taxed ;  and  that  this  t>n«^ 
was  to  be  the  rule  in  all  future  cases. 


*Anonymous.  [  #313  J 

A  MOTION  was  made  to  set  aside  an  inquest  taken  by  de-    Pnctlee  Sm 
fault,  on  an  aflidavit  of  merits.    Counter-affidavits  were  ofier-  *  cwiiet,  so. 
od  on  the  part  of  the  plaintiff. 

Per  Curiam.    Counter-aflidavits  are  not  to  be  received  in 
such  a  case. 

Rule  granted. 
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*NeW-YOBK, 
May,  1806. 

c^TI^^^I!^  CoRTELYou  ogaifist  Vanbrundt. 

V. 

BALDWIN',  in  behalf  of  the  defendant,  .oioved  to  vacate 
habUaufj^Sf  tb!^  ^^®  ^^^  entered  for  the  trial  of  this  cause  by  a  foreign  jury 
city  of  New  from  the  city  and  county  of  New-i'orJc,  He  read  an  affidavit, 
m&aben^ Sbe  stating  that  the  parties  had  been  prepared  for  trial  at  two  cir- 
corporatioD,  or  cuit  courts  held  In  King^s  county,  and  a  sufficient  number  of 
ShflnSsmaah  j^^^^^  ^^  ^^^  attend,  though  they  had  been  regularly  sum- 
ner'  prescribed  moHcd,  and  particularly  requested  to  attend.  He  observed, 
a^  ^t  ^^['  ^^^^  ^y  ^^^  charter  of  the  city  of  New-  Torky  none  of  the  mem- 
ed  from  fervmg  bcrs  of  the  Corporation,  or  any  of  the  free  citizens  of  the  city, 
Se'^cItT  *Thaf  ^ould  be  Compelled  to  serve  as  jurors  out  of  the  city ;  an/i  as 
exempUon  ex-  the  jiidge  at  the  circuit  had  no  power  to  fine  the  jurors,  or  to 
inayo?"*^aidS^  compel  their  attendance  in  any  way,  there  was  no  probability 
men  and  com-  that  a  sufficient  jury  could  ever  be  obtiuB^d.  The  proseat 
>B«n!en|orpef?  ^^  ought,  therefore,  to  be  vacated. 

^"Xeci^  Harison  and  ifo/ffiwin,  contra.     Tlie  term,/ree  citizens  oj 

the  ciiVj  means  persons  free  of  the  city,  and  not  every  inhabit- 
ant. Free  citizens  are  such  as  Are  made  free  of  the  city,  under 
the  common  seed,  in  the  manner  prescribed  by  the  charter.  Not 
one  person  in  a  hundred  lias  aued  out  lb«t  privifege ;  for  since 
4iie  revolution  it  is  of  little  value,  as  new  qualifications  for 
alectors  have  been  created.  Tliere  was,  therefore,  a  ^uffioicsit 
number  pf  persons  in  the  city  of  New- YorJcy  who  cannot  claim 
the  privilege  of  exemption  contained  in  the  charter,  and  therp 
[  •  314  ]  will  be  no  difficulty  •in  finding  means  to  compel  their  attend- 
ance at  the  next  court 

•  ^gg'9 10  reply-     The  exception  extends  to  every  corporaior^ 

or  inhabitant  of  the  city :  all  are  comprised  under  the  terms 

mayor y  aldermen ^  commonalty,  and  free  citizens.     The  act  of  the 

r*TOUL^^!  legislature, t  by  which  the  privilege  of  electing  charter  officers 

MM.  JTT.  c.  68.*  has  beei^  e^cjlended  to  all  persons  of  full  age,  renting  a  tene- 

*  inent  of  the  y.early  value  of  25  dollars,  &c..,  has,  in  fact,  made 

such  electors  corporators,  by  declaring  them  to  be  "  entitled  to 

all  the  rights -and  privileges  of  freemen  of  the  city.*' 

Per  Curiam.  Thefixemptlon  from  serving  on  foreign  juries, 
contained  in  the  charter,  is  confined  to  the  mayor,  aldermen, 
commonalty,  and^ree  citizens,  that  is,  such  persons  as  are  made 
free  of  the  city,  according  to  the  charter.  The  privilege  does 
not  extend  to  the  inhabitants,  or  freeholders  generally. 

Eule  refused* 
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Anokvmous. 


VKWrOBX,, 

May,  1806. 

Aifoifnious. 


iAOil/DiiAr  moved  for  a  struek  jwry^  on  an  affidavit,  stating 
tiiat  the  aotion  was  on  a  policy  of  insurance,  and  involved 
quettions  of  intricacy  aad  importance.  The  sum  subscribed 
by  the  defendant  was  1,000  dollars.  Another  cause  on  the 
same  policy  had  been  tried,  and  the  jury  were  discharged,  be- 
cause they  were  unable  to  agree  on  a  verdict. 

Riggs  and  P.  TV,  Radcliff^  contra. 

Per  Curiam.  Rule  refused. (a) 

(a)  Wrigfu  T.  Columbian  Ins.  Co.  (2  Johnt.  Rep,  ZXl.) 


Practice. 
Struck  Jury 


^Miller  and  Underhijll  against  Vaughan,  [•SIS  ] 


EVERTSONy  in  behalf  of  the  plaintiffs,  moved  to  set 
aside  the  report  of  referees,  on  affidavits.  He  was  proceeding, 
when  it  appeared,  in  answer  to  an  inquiry  made  by  the  court, 
that  the  cause  had  been  referred  by  consent  of  the  parties,  and 
without  any  rule  of  court. 

Per  Curiam^  Wkese  a  cause  is  refecred  by  consent,  the 
court  will  not  listen  to  an  application  to  set  aside  the  report 
We  interpose  only  where  the  cause  has  been  referred  by  a 
rule  of  court,  pursuant  to  the  statute.  The  parties  are  left  to 
the  same  remedy  as  in  the  case  of  a  mere  submission  to  arbi- 
tBgtors.  The  court  have  no  control  over  referees  voluntarily 
chosen  by  the  parties.  It  is  also  admitted,  that  this  was  not 
a  proper  case  for  a  reference  under  the  act.  It  ^'as  decided 
in  NAViember  tenn  last,  that  the  court  woald  not  inter&ve  in 
suchacaae. 

Motion  denied.(c) 

(c)  Se«  Sknenaon  y.Beteier,  post,  492. 


Where  refer- 
ees in  a  case 
are  chosen  by 
the  parlies  witli- 
out  any  rule  of 
court,  the  court 
will  not  listen  to 
an  application 
to  set  as'de  the 
report,  {b) 


4h)Jtk$m»  V 
JMM.iS8 


Anontmous. 


IN  the  liquidation  of  a  partial  loss  on  the  cargo,  in  an  ac-  J^^^l^^ 
tion  on  a  policy  of  insurance^  a  question  was  raised  for  the  aiiow^  interJi 

on  th«  UMNml 
•W  %  partial  km  od  a  policy  of  iasunuiee,  V,  under  all  dfcumiiaaces,  (hey  4hmk  it  f  roper.  latflraal  it  iwl 
teeoverable  for  unliquidated  damages,  or  on  uncertain  demands.  (</) 

(i)  See  ReiuMUur  OImi  JTvctorf  ▼.  Rtidf  Jtdm,  5  Ons.  Jtqi.  587,  and  the  cases  thers  dted.   &  C  3  Otu,  ta» 
908,  and  the  note. 


Vol.  I. 
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NEW- YORK,  consideration  of  the  court,  whether  interest  was  allowab  o  on 

,^^i:^^S^  the  account. 

iiLAXB  p^^  Curiam.    The  general  rule  is,  that  interest  is  not  to  be 

MiLupAuoH.  recovered  on  unliquidated  damages,  or  for  an  uncertain  de- 
mand. Jurors  have,  in  many  cases,  a  discretion  to  allow  interest, 
by  way  of  damages,  according  to  the  circumstances  of  the  ca«ie ; 
and  this  is  a  case  in  which  that  discretion  may  be  exeicifled 


r  ♦  316  ]  *Malcolm  ads.  Batard. 

v™*  ncSice  of  ^HE  cojurt  decided,  that  either  party  might  give  notice  to 
-^•umenu!^^^  the  Other  of  bringing  on  the  argument  of  a  cause,  witkvHt 
waiting  for  a  default  on  the  other  side ;  and  if  the  cases  are  not 
ready  to  be  delivered  to  the  judges,  by  the  party  whose  rigl  t 
it  is  to  make  up  the  cases,  when  the  cause  is  moved  by  tb  * 
opposite  party,  he  shall  have  judgment  by  defiLult.(a) 

la)  Thif  is  so  far  an  alteration  of  Uie  focner  practice.    See  CoUwutn**  Ca9u,  13 . 
Hmft  4*  Bennet  v.  CumpbeU.  ^'^ 


Blake  against  Millspaugh. 

cauWof  fbaU  THIS  cause  was  on  a  certiorari  from  a  justice's  court.  The 
Ien"^toajaror~  present  defendant  brought  an  action  against  the  present  plain- 
5)l2lis*r^*?eniS  ***"'  ^^^^^  a  justice  of  the  peace,  for  the  penalty  of  twenty-five 
opinfon  otk^iho  dollars,  for  taking  excessive  toll  on  the  turnpike  road,  from 
Severe"  *"  ^^  Newburgh,  to  Cochechtony  contrary  to  the  provisions  of  the  act 
twei^^  oar-  establishing  the  turnpike.f 

''^u  ovcmUe  ^^  ^^^  jutors  being  called,  the  defendant  below  objected 
the  ^^eciion,  to  onc  of  them,  alleging,  as  a  cause  of  challenge,  that  the  juroi 
*"**  uTtnaion  ^^  previously  expressed  his  opinion,  that  the  toll  so  taken  by 
{^merits,  it^s  the  defendant  was  unlawful  and  not  authorized  by  the  act,  and 
Sw'tlOT**'^^^  ^^  ^^^  ^^^^  ^™®'  offered  to  verify  by  proof,  the  truth  ot 
^^tpreciude  the  exception ;  but  the  justice  overruled  the  objection,  and 
j[Jj^2^^^»g  allowed  the  juror  to  be  sworn.  A  verdict  was  found  foi 
inenron  ^  '  the  plaintiff,  and  a  judgment  given  thereon  for  the  debt  and 
costs. 

(a)  £z  farU 

SSri**'  5G5^  Jonesy  for  the  plaintiff  in  error,  contended,  1.  That  the  ex- 
and*  umcams  ceptiou  taken  to  the  juror  was  legal  and  valid.  2.  That  the 
•*^*'  toll-gathcrcr  was  not  liable  to  be  sued  under  the  act  for  this 

iLawto/N,  penalty.  He  is  a  mere  agert  acting  under  the  directions  of 
F.voK2.p.463.  the  compa4iy,and  is  bound  to  take  such  tolls  as  they  establish 
**"  He  is  liable  only  if  he  take  more  than  the  rate  fixed  by  the  di 
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rectors,  whose  rules  and  orders  he  is  obliged  to  obey.    If  the  new-yorr, 
rate  of  toll  given  to  him  by  the  directors  ♦is  higher  than  what  ^Jl2[fI2Jf.'^ 
the  law  allows,  the  Ckmpany  are  the  proper  persons  to  be  made       blau 
responsible,  not  the  defendant,  who  is  an  innocent  agent,  and        J^j^jj^ 
answerable  only  for  his  own  misconduct     The  words  of  the      r  #017 1 
act  (sect.  13.)  are  '^  that  if  any  toll-gatherer  shall  unreasonably      >-  ^ 

delay  or  hinder  any  traveller  or  passenger  at  any  of  the  gates, 
or  shall  demand  and  retain  more  toll  than  is  established  by  the 
act,  he  shall  for  every  such  offence,  forfeit  and  pay  25  dollars, 
to  be  recovered  to  the  use  of  the  person  so  unreasonably  hin- 
dered or  detained." 

In  construing  a  penal  act,  the  words  ought  to  be  taken  in 
their  strictest  sense,  and  the  offence  alleged  must  be  clearly 
within  the  terms  of  the  law.  Here  the  penalty  is  given  to  the 
person  hindered  or  detained ;  but  the  plaintiff  complained  only 
of  the  defendant's  taking  more  toll  than  was  authorized 
by  law,  and  not  for  being  hindered  or  detained.  3.  The 
section  which  declares  the  penalty  and  gives  the  right  of  ac- 
tion, is  silent  as  to  costs ;  yet  the  justice  gave  judgment  for 
the  costs. 

[Kent,  Ch.  J.  We  have  decided,  that  in  all  suits  brought 
under  the  ten  pound  act,  costs  are  given  of  course,  where  a 
debt  or  damages  are  recovered.] 

RiggSj  contrtL.  Where 'an  exception  is  made  to  a  juror,  it 
must  be  tried  by  triors ;  but  in  proceedings  before  a  justice 
there  can  be  no  triors ;  he  must  decide  on  the  exception  him- 
self. He  has  tried  and  decided  on  the  exception,  and  that  is 
conclusive ;  besides,  having  suffered  this  cause  to  go  to  the 
jury,  and  to  be  litigated  before  them,  the  defendant  has  there- 
by waived  this  exception,  and  cannot  insist  upon  it  as  ground 
of  error.  But  the  exception  made  was  not  a  valid  one.  The 
mere  expression  of  an  opinion  by  a  juror,  as  to  a  question  of 
law,  is  not  a  sufficient  cause  for  disqualification ;  such  a  rule 
would  be  unreasonable  and  very  inconvenient.  Though  the 
juror  may  have  an  opinion  as  to  a  matter  of  law,  still  it  is  to  be 
presumed,  that  he  will  readily  change  that  opinion,  when  in- 
structed to  the  contrary  by  the  court,  whose  duty  it  is  to  in- 
form the  jury  on  all  points  of  law. 

*As  to  the  second  objection,  it  may  be  said,  that  the  words  *  818 
in  the  first  part  of  the  13th  section  are  in  the  disjunctive,  hin- 
dering the  traveller,  or  taking  more  toll  than  the  law  allows, 
and  the  penalty  will  attach  to  either  offence.  If  he  take  ex- 
cessive toll,  the  law  makes  him  liable  to  the  party  injured ;  and 
if  he  has  been  misdirected,  he  must  seek  his  remedy  against  lis 
employers. 

Jones,  in  reply.  The  objection  to  the  juror  is,  that  he  goes 
kO  the  trial  with  a  preconceived  opinion  and  bias  against  the 
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.llB^.^y«iSK,  patty,  and  cannot,  tfaerefote,  derKberate  and  decide  with  thai 
"2^jJ**  nipartiality  which  is  always  expected  m  a  jury.  The  juror,  it 
is  true,  ought  to  receiire  the  law  as  laid  down  by  the  court ; 
but  if  he  hare  formed  preconceived  notions,  there  is  no  ce^ 
tainty  that  he  will  follow  the  direction  of  the  judge.  If  an  ex^ 
eeption  be  improperly  Fepelled  by  Che  judge,  it  may  always  be 
taken  adrantage  of  in  eiror.  The  defendant  was  compelled 
to  go  to  trial  with  that  jury  ;  be  bad  no  election,  and  his  pro- 
ceeding under  these  dfcumstanoes  comiot  preclude  him 
from  availing  himself,  afterwards,  of  the  misdirection  of  the 
judge. 

Per  Curiam.  We  think  the  challenge  was  well  taken.  That 
a  juror  had  previously  given  an  opimon  on  the  very  question 
in  controversy,  was  a  valid  exception  to  his  being  sworn  to  try 
the  cause  ;(a)  the  defendant's  proceeding  to  trial  on  the  merits, 
afterwards,  is  no  waiver  of  the  exception,  nor  does  it  preclude 
him  from  alleging  the  misdirection  of  the  judge  as  error. 

Judgment  reversed. 

(a)  See  RolL  Ahr,  6fi5.  pi.  1,  8.  657. 2, 3.    Co.  LiH.  157.  a.  b. 


[*319]  *Hendricks  against  B,  C.  &  A,  Judah. 

Sl'^rw^^if  THIS  was  an  action  of  oimiimnt  on  a  jwomissory  note, 
a*  promiuo^  giTcn  by  the  defendants  in  JB^tg^nd,  to  one  M  G.  Waage^ 
^JJ^SS"  ^^^^^  ^®'e>  for  223/.  sterling,  dated  SWth  September,  1803, 
ter  will  not  be  payable  to  his  order,  on  demand.  The  note  was  endorsed 
fsrt^^^Tnrt  ^  ®°®  Thomas  Hotmei,  and  by  him  to  the  pkintiC  The  de- 
SiT^  oi^nai  fendants  pleaded  the  general  issue,  and  gave  notice,  under 
'wJfoiwf *8how  ^®  statute,  that . the  note,  at  the  commencement  of  the  suit, 
^^'^the^'note  was  the  property  of  Waage^  who  was  largely  indebted  to  the 
JoSrlTi^c^  defendaiifls,  which  debt  they  intended  to  set  off,  and  ftirther, 
due,  or  for  the  that  tbc  note  was  not  endorsed  by  Wae^ej  until  after  it  became 
g^TJI^  *^  ^  due,  &c. 

maker  of  his      The  causc  w&s  tried  at  the  Neto^Torfc  SiitwgSy  the  18th 
•ei-off.  (a)        AprH,  1806,  before  Mr.  Justice  Spencer.  The  defendants  read 
(a)  See  Cpm-  ^  cvidencc  the  deposition  of  Bolme^,  who  deposed  that  he 
•«w*  ^.  ^JJfJ^  received  the  note  of  Wauge,  to  collect  the  same  for  the  account 
x!^^.    fii««  of  a  Mr.  Jttcob  Deleon,  of  Charhst<m,  to  whose  credit  the  money, 
ow!"Apf^.'^  when  received,  was  to  be  passed.     Holmes  transmitted  the 
note  to  the  plaintiff,  to  collect  of  the  defendants.    The  defend- 
ants oflRsped  further  evidence,  to  show  that  the  note  really  be- 
longed to  Wm^e,  but  this  was  overruled  by  the  court,  because 
the  deposition  of  Holmes  asserted  the  note  to  be  the  property 
of  Deleotij  and  not  of  Waage,  and  the  defendants  must  show 
that  the  note  was  endorsed  to  the  plaintiff  after  it  became  duOj 
before  they  could  go  into  any  evidence  of  a  ^et-off. 
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• 
The  Jul/  found  a  v^dict  for  the  plaintifrs.    The  defendants'  NEW-Yomr. 
counsel  now  moved  to  set  aside  the  verdict  for  the  misdirect  s^^J^nJ^S^ 
tion  of  the  judge.  Th»  Pkofli 

V. 

Everisariy  for  defendants.  The  evidence  offered  by  the  de-  R  B.  Cohi. 
fendants,  to  show  that  Holmes  was  used  merely  as  a  cover  for  "•* 
Waage^i  interest  in  the  note,  and"  in  order  to  let  in  the  proof 
of  a  set-off,  was  proper,  and  ought  not  to  have  been  overruled^ 
Though  tlie  evidence  was  not  strong,  and  conclusive,  still  there 
was  enough,  when  taken  in  connection  with  other  circum-p 
stances,  to  raise  a  presumption  of  the  fact,  and  it  *)should  have  |  *  320 1 
been  left  to  the  jury.  The  objection,  as  to  the  assertion  in  the 
deposition  of  Holmes y  that  the  note  belonged  to  Ddeon^  was 
not  sufficient  to  arrest  the  other  evidence,  and  prevent  its  going 
to  the  jury.  However  slight  the  evidence  might  have  been,  it 
might  have  had  some  weight  with  the  jury,  and  if  it  was  suflS- 
cient  to  have  raised  a  doubt  in  their  minds,  the  defendants 
might  insist  that  it  should  be  submitted  to  their  deliberation. 
The  judge  might,  if  he  had  thought  proper,  have  charged  the 
jury  that  the  evidence  was  slight,  or  entitled  to  no  weight ; 
still,  Kke  every  other  matter  of  fkct,  it  ought  to  have  been  left 
to  their  consideration. 

A.  Bleecker,  contra,  was  stopped. by  the  court 

Per  Curiam,  By  the  testimony  of  the  defendants,  it  appears 
that  the  note  had  been  bona  fide  transferred  to  a  third  person, 
to  whom  it  belonged,  and  the  suit  is  brought  bv  the  trustee  of 
such  third  person.  The  note  wtis  payable  on  demard,  and  the 
suit  brought  within  a  year,  so  that  it  must  have  been  transferred 
within  that  time.  It  may  hav^  been  endorsed  soon  after  its 
d&te,  and  as  the  transaction  was  in  EngJatidy  we  may  intend 
that  to  be  the  case,  as  no  evidence  to  the  contrary  has  been 
offered.  The  judge,  therefore,  waB  right  in  rejecting  the  proof 
offered  by  the  defendants,  as  to  a  seUoff  against  the  demand 
of  the  original  payee,  until  it  had  been  proved  that  the  note 
liad  been  transferred  for  a  fraudulent  purpose,  or  at  a  later 
period,  at  least,  than  was  tO  be  presumed  from  the  facts  which 
appeared,  (a) 

Rule  refused. 

(a)  S«e  2  Caines.  37S.    1  Johns.  Rep.  319.    Scmdford  v.  MktUs  Sp  another,  (4  Johm 
Rtp.  224.)     CCaUaghan  v.  Smcyer,  {6  Johns.  Rep.  118.) 


The  People  aorainst  R*  B.  CuRLmo* 


"^o 


THE  prisoner  was  convicted  at  a  court  of  Oyer  and  Terminer y     on  aa  ndict 
in  the  city  and  comty  of  New^York^  in  Jammry^.l80S,  of  ^^^'^^J!^ 
forgery.     The  indicttDeat  oonrtained  fo«r  oountS)  on  afbtged  b^the  mum^ 
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NEW-YORK,  check  on  the  Manhattan  Company,  signed  "  Daniel  Ludlow  fy 

May,  1806.     Q^j^    ^hc  first  count  charged  the  forgery  to  have  been  com- 

X^Tpeopls   mitted  with  an  intent  to  defraud  Daniel  Ludlow ,  *and  Daniel 

PUP  Ludlowy  junior.     The  second  count  charged  it  to  have  been 

iKo?"'*'    done  with  intent  to  defraud  the  President  and  Directors  of  the 

[  *  321 1       Manhattan  Company,     The  fourth  count  charged  the  uttering 

a  copartnership  of  the  chcck  scunter^  with  intent  to  defraud  Daniel  Ludlow. 

P^niUnt  m2  ^  ^^^  retum  to  the  certiorari^  directed  to  the  Court  of  Oyer 

ihkctors     of  and  Terminer,  the  counsel  for  the  prisoner  moved  in  arrest  of 

Mc  ManhattoH  judgment,  ou  the  following  grounds : 

wutdd^'that  it  !•  Because,  in  the  count  charging  the  forgery  with  intent  to 
was  not  necet-  defraud  the  drawers  of  the  check,  the  name  of  Ludlow  Daih^ 
tbe^namMoraii  wood  was  Omitted;  and  in. the  count  for  uttering  the  same, 
wSo  co^o'^  ^^^  intent  to  defraud  the  drawers,  the  names  of  Vaniel  Lud- 
Uw  ^paruier.  low,  junior,  and  Ludlow  Daihwood,  were  omitted. 
b«Sun  ^  M-  ^'  '^^^  counts  charging  the  forgery,  and  uttering  of  the 
pany.  *  ****'  check,  with  intent  to  defraud  the  President  and  Directors  of 
the  Manhattan  Company,  are  not  sufficiently  certain  and  de- 
scriptive of  the  persons  intended  to  be  defrauded. 

3.  The  act  incorporating  the  Manhattan  Company  is  a  pri- 
vate act,  and  was  not  spread  upon  the  record,  nor  given  in 
evidence ;  and  the  court  could  noi  judicially  take  notice  of  any 
such  company  under  that  name. 

Biker,  District  Attorney,  for  the  people. 

T.  A^  Emmet  and  Blake,  for  the  prisoner. 

Per  Curiam.  Though  the  forgery  was  of  the  copartnership 
name  of  Daniel  Ludlow  if  Co.',  it  was  not  necessary  to  state  an 
intention  to  defraud  every  individual  of  the  company  :  the 
omission,  therefore,  of  the  name  of  one  of  the  partners  in  one 
count,  and  of  two  of  them  in  another,  is  not  fatal.  By  our 
statute,  forgery  is  complete,  if  it  be  done  with  intent  to  defraud 
any  ^^  person."  Though  an  intention,  therefore,  may  have  ex- 
isted to  defraud  every  member  of  society  through  whose  hands 
the  check  passed,  nothing  more  was  required  than  that  any  one 
person,  thus  intended  to  be  defrauded,  should  be  designated. 
An  acquittal,  on  such  an  indictment,  will  always  be  a  bar  to 
another  prosecution  for  the  same  foreery,  though  laid  with 
intent  to  injure  some  other  person.  A  different  rule  would 
often  render  it  very  difficult  to  draw  a  correct  bill,  from  not 
[  *  322  ]  knowing  all  the  partners  *of  a  house.  This  is  a  reasona- 
ble course,  and  safe  for  the  prisoner.  All  he  can  require  is, 
that  the  nature  of  his  crime,  and  the  namtr  ^f  his  accuser,  be 
set  forth  with  sufficient  certainty.  Such  was  the  opinion  of 
the  twelve  judges,  (LoveWs  case,  1  Leach,  282.)  in  a  case 
somewhat  resembling  this.  What  does  the  prisoner  here  com- 
plain of?  He  does  not  deny  that  he  committed  the  offence 
with  the  intent  laid  in  the  indictment,  but  because  it  was  de« 
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signed  to  have  had  a  still  more  extensive  operation,  he  expects  NEW-YORK, 
to  be  dismissed  with  impunity.     The  reason  he  assigns  for  our  ^^^J^^^^!^ 
favorable  interposition  has  nothing  in  it  to  excite  much  sym- 
pathy, and  it  would  not  be  much  to  the  honor  of  those  who 
have  devised  the  mode  of  proceeding  in  criminal  cases,  if  we 
were  bound  to  listen  to  it. 

These  two  counts  being  good,  it  is  unnecessary  to  dispose 
of  any  objections  to  the  other,  because,  in  criminal  cases,  one 
good  count  is  sufficient  to  support  a  general  verdict  of  guilty, 
however  defective  the  others  may  be ;  for  the  reason,  no  doubt, 
that  the  prisoner  has  been  convicted  of  the  whole  matter  in- 
cluded in  the  good  as  well  as  bad  counts.  {Grant  v.  Astle^ 
Dotis^l  730.) 

Motion  denied,  and  judgment  against  the  prisoner. 


Iackson,  ex  dem.  Livingston,  against  Bryan. 

THIS  was  an  action  of  ejectment,  brought  to  recover  the  ^.entered  apo« 
possession  of  a  lot  of  land,  distinguished  by  lot  number  seven,  ^^J^^  ^  ^  * 
in  class  number  three,  of  the  house  lots  in  lot  number  seven,  ^on,  as  aTmere 
in  the  subdivision  of  lot  number  twelve,  in  the  sixteenth  allot-  <x:<jupant,  and 
ment  of  the  Kayaderosseras  patent.  n^emition  "'S. 

The  premises  originally  belonged  to  one  LoWy  and  after  his  f^^^  ^^  ^^^ 
attainder  were  sold,  m  1786,  by  the  commissioners  of  forfeitures,  i^u^h^^be^Mfd 
to  Henry  Livingstany  under  whom  the  lessor  of  the  plaintiff  '**  ^^  ^*»  ^ 
proved  his  title.  In  1775,  Ijow  permitted  one  Norton  to  occupy  JoidX' Und  to 
the  premises,  and  promised  to  pay  f5>r  the  impn  vements  if  he  ^.who brouj^iit 
chose  to  quit.  Norton  went  awigty  with  the  British  army  during  ejecimen?"  a- 
the  American  war,  and  died*.  In  1783,  his  fiimily  returned,  ^'"fiu^  c^ 
and  his  son  took  possession  of  the  premises.  In  Aprils  1787,  aft!^r  is' years' 
Henry  Liviiy^ston  gave  permission  to  Norton  to  sell  his  im-  possewion,  was 
provements  to  one  Morgan,  *and  that  Morgan  might  take  [*323] 
possession  of  the  premises,  and  erect  thereon  such  buildings  id*M  a*^Mii 
as  he  thought  proper.  .  Norton  accordingly  sold  his  improve-  from  year  to 
ments,  and  transferred  the  possession  to  Morgan,  who,  in  the  SuStoTnoUce 
same  year,  sold  them  to  the  present  defendant  for  one  hundred  to  quit,  (a) 
dollars.  The  permission  given  by  Henry  Livingston  to  Morgan 
was  in  writing,  but  contained  no  conditions,  or  any  reservations  xiif*^^^  ^i 
as  to  rent.  At  the  time  the  declaration  in  ejectment  was  served  iJJ^'/^bijJ^ 
on  the  defendant,  he  admitted  that  he  went  on  the  land  under  '*'***•  ^Q?fj!^ 
the  permission  of  Henry  Livingston ;  but  said,  that  having  been  TukZnrMSli^t 
in  possession  near  thirty  years,  he  meant  to  keep  it;  that  ptS^^V.'^Si 
the  lessor  of  the  plaintiff  had,  the  last  summer,  offered  to  give  *^g^'y*%j^ 
him  a  lease,  which  he  declined,  as  he  thought  his  title  as  good  •lyy^'y^ysj? 
as  that  of  the  lessor  of  the  plaintiff.  ioj?fal^%' 

The  cause  was  tried  at  the  circuit,  at  Saratoga,  in  June,  i^^^^X  " 

2S& 
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NBW-TORK,  1805,  before  Mr.  Justice  Spencer^  who  noosiiited  the  pWaliflrt 
^n^'- ^TiL    ^"  ^'^  giouiui  that  the  defendant  was  entitled  to  a- notice  to 
jADKsoir      ^ii*     A  motion  was  made  to  Ket  aside  the  nonsuit^  and  the 
„  V-  case  was  submitted  to  the  court  witboat  arcuineaij, 

Jg;  -Jj^*^  17  Thompson,  J.  The  title  of  the  lessor  of  the  plakitiff  to  the 
aXuu  iSk  jmek.  prmiises  in  question,  is  not.  denied,  and  the  only  point  raisbd 
oIlp/'i^fTi?!  for  decision  is^  whether  the  defendant  was  entitled  to  notiee  t9 
^^  ""'neZ'.  V^^i  P^^^  ^o  the  commenoement  of  the  action.  If  the  defend- 
A<?/96.  ant  is  to  be  considered  a  tenant  at  will,  it  has  been  settled  in 

this  courty  that  notiee  to  quit  was  not  necessary ;  if  he  is  to  be 
regarded  as  a  tenant  from  year  to  year,  notice  waa  re<|uisitc, 
unless  he  has  done  some  act  amounting  to  a  forfeiture  of  this 
right.  I  am  inclined  to  think,  that  the  defendant  can  certainly 
be  viewed  in  no  more  favorable  light  than  as  a  tenant  at  will. 
He  went  into  possession  as  a  mere  occupant,  by  permission  of 
those  under  whom  the  plaintiff  chtims ;  4kere  was  no  time  Kmitcd 
for  the  enjoyment  J  nor  any  rent  reserved  j  nor  has  any  ever^  been 
paid;  neither  was  there  any  stipulation  to  pay  him  for  bis  im- 
provements. Henry  LivinffSton,  under  whom  the  lessor  of  the 
.  plaintiff  claimed,  had.  stipulated  to  pay  Gideon  Morgan  (from 
whom  the  defendant  got  the  possession)  for  bis  improvements. 
And  it  also  appears,  but  from  the  defendant's  own  declaratiooe 
^  324  ]  ^'only,  that  Henry  Livingston  had  given  him  (tho  defendant) 
permission  to  take  off  whatever  he  put  on  the  land.  But  noth* 
ing  appears  to  show,  that  the  lessor  of  the  plaintiff  ever  gavts 
the  defendant  permission  to  occupy  the  premises,  or  made  any 
promise  to  pay  for  his  improvements.  Under  sveh  drcura-^ 
stances,  I  should  much  question  whether  the  defendant  oouM 
be  considered  even  a  tenant  at  will.  Admitting  him  to  hmve 
stood  in  that  relation  to  Henry  Livingston;  such  rdationship 
wns  destroj^e  1  by  the  conveyance  to  the  lessor  of  the  plaintiBl 
Courts,  it  is  true,  have  latterly  inclined  ag;iinst  construing 
estates  into  tmancies  at  will.  But  such  estates  are  recognized 
in  our  statute  book,  and  must  hax^e  been  recognized  by  this 
court,  in  the  decision  that  such  tenants  were  not  entitled  to 
notice  to  qait.  And  if  the  defendant,  in  the  present  case,  hasr 
any  greater  estate  than  a  tenancy  at  will,  I  should  be  at  a  loss* 
to  determine  what  would  be  an  estate  at  will,  though  it  be 
said  (3  Burr.  1609.  TKmminsy,  Rowlinson)  that  leases  at  will, 
according  to  the  strict  legal  notion  of  a  lease  at  will,  being  in 
the  country  found  extremely  inconvenient,  exist  only  notion-^ 
ally.  "  Yet,"  says  Mr.  Hargrove,  (Coke  Lift  56.  a.  note  3:) 
"  this  observation  means  not  that  estates  at  will  may  not  arise 
now  as  well  as  formerly,  but  only  that  it  is  no  longer  usual  to 
create  such  estates  by  express  words."  (See,  also,  3  Salk.  923. 
WoodfalU  188.)  Dt  Grey,  Ch.  J.,  ^ys,  (2  Black.  Re^.  1173.- 
Roe  V.  Lees.)  "  All  leases  for  uncertain  times  are  fnma  fiteie 
leases  at  will,  and  it  is  the  reservation  of  an  annual  rent  that 
turns  them  into  leases  from  year  to  year.  A  general  taking 
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under  another,  without  limitation  of  time,  or  reservation  of  an  NLW-itork 
annual  rent,  can  be  no  other  than  an  estate  at  will.''  (2  Sid.  153.  ^JJS^^jf^^ 
CartheWj  101.)     There  is  nothing,  in  such  cases,  to  aflbrd  an      Jackson 
implication  of  the  renovation  of  the  lease,  after  the  e:cpiration       j.  ^• 
of  a  former  time,  which  seems  to  be  the  basis  upon  which  the 
doctrine  of  tenancies  from  year  to  year  rests.  (1  Term  Rep.  162 
Right  V.  Darby.     4  Com.  Dig.  60.) 

But  admitting  the  defendant  to  have  been  a  tenant  from  year 
to  year,  I  should  think  that  he  had  forfeited  his  right  to  a  notice 
to  quit,  by  disclaiming  to  hold  under  his  landlord.  It  appears 
that  in  the  summer  previous  to  the  commencement  *of  the  r*325j 
present  suit,  the  lessor  of  the  plaintiff  offered  to  lease  the 
premises  to  the  defendant,  but  that  the  defendant  told  him  he 
did  not  thank  him  for  his  offer ;  that  he  had  as  good  a  title  as 
he  had. 

It  also  appears,  that  at  the  time  the  declaration  in  ejectment 
in  this  cause  was  served,  the  defendant,  afler  some  conversation 
with  the  witness  about  his  improvements,  declared  that  he  had 
been  in  possession  more  than  thirty  years,  and  that  he  meant  to 
keep  it.  This  declaration  was,  in  point  of  fact,  untrue,  for  he 
had  been  there  but  about  eighteen  years,  and  it  was  setting  up 
in  himself  a  possessory  title,  in  hostility  to  the  right  of  the 
lessor  of  the  plaintiff,  who,  upon  the  trial,  heclaimed  to  be  his 
landlord.  It  is  not  denied,  that  these  declarations  of  the  de- 
fendant, if  they  had  been  made  prior  to  the  commencement  of 
the  suit  against  him,  would  have  amounted  to  a  forfeiture  of 
his  right  to  notice  to  quit.  {Bull.  N.  P.  96.)  I  cannot  dis- 
cover how  their  being  made  aAer  the  conunencement  of  the 
suit  will  make  any  difference.  It  is  not  the  case  of  the  land- 
lord's giving  notice  to  quit  after  the  commencement  of  his  suit, 
where  notice  was  acknowledged  to  be  necessary ;  but  it  was 
deriving  testimony  from  the  confession  and  declarations  of  the 
defendant,  to  show  that  he  had  set  up  a  title  in  himself,  which 
was  at  war  with  the  one  he  claimed  upon  the  trial,  and 
thereby  placed  himself  in  a  situation  that  did  not  require  notice 
to  quit.  If  the  defendant  be  tenant  to  the  lessor  of  the  plain- 
tiff, he  is  made  so  by  operation  of  law,  and  not  by  any  con- 
tract between  the  parties.  There  was  nothing  to  prevent  the 
defendant  from  setting  up  a  title  in  himself,  which  he  did  by 
claiming  to  hold  by  virtue  of  thirty,  years'  possession.  His 
declarations  were  retrospective,  and  went  to  a  denial  that  the 
relation  of  landlord  and  tenant  ever  existed  between  him  and 
the  lessor  of  the  plaintiff,  and  that  he  intended  to  rely  upon 
his  adverse  possession.  That  the  confessions  of  a  party  were 
made  after  the  commencement  of  the  suit  can  be  no  objection 
to  their  admissibility  in  evidence  against  him.  My  opinion, 
therejfore,  is,  that  the  nonsuit  ought  to  be  set  aside,  and  a  new 
trial  awarded. 


^'Spencer,  J.     The  plaintiff  was  nonsuited  at  the  trial,  for       [*326] 
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*«E\v.YORR,  not  having  given  notice  to  quit.    After  the  service  of  the 
^^JjJjJfJ^  declaration   in  ejectment,  the  defendant  made  declarations 
Jacksoit      which  may  amount  to  a  disclidmer  of  the  title.     But  these  dec- 
V-  larations  cannot  aid  the  plaintiff.     He  ought  to  show  a  com* 

***'■  plete  right  to  the  possession,  prior  to  the  day  of  the  demise 
and  the  institution  of  the  suit.  It  appears  that,  in  the  summei 
before,  the  defendant  had  refused  a  lease  from  John  Living- 
iton,  saying  he  had  as  good  a  title  as  he  had.  This  evidence 
t  did  not,  at  the  trial,  nor  do  I  now,  think,  evidence  of  a  dis- 
claimer, because  the  defendant  entered  under  Henry  Living- 
ston, and  it  did  not  appear  that  he  had  any  information  of  the 
transfer  of  his  title  to  the  lessor.  When  a  party  who  is 
tenant  has  an  indubitable  right  to  notice,  and  it  is  sought  to 
deprive  him  of  it  on  the  ground  of  disclaimer,  he  ought  to  be 
made  conusant  of  the  right  of  a  third  person  demanding  his 
possession.  On  the  principle,  therefore,  that  the  defendant 
did  not  controvert  Henry  Livingston's  title,  and  was  a  stranser 
to  his  alienee,  I  do  not  think  that  what  he  said  was  such  sl  dis- 
claimer as  to  be  a  waiver  of  notice  to  quit,  if  by  law  he  was 
entitled  to  it.  This  presents  the  only  remaining  question, 
whether  the  estate  of  the  defendant  was  a  tenancy  at  will,  or 
for  years.  In  the  year  1788,  the  defendant  went  into  posses- 
sion, under  a  permission  given  by  Henry  Livingston,  with  leave 
to  erect  such  buildings  as  were  convenient.  After  so  long  a 
^  possession,  and  under  such  circumstances,  it  cannot,  I  think, 
be  doubted,  that  the  tenancy  would  be  from  year  to  year. 
Christian,  in  his  notes  to  Blackstone's  Commentaries,  (2  Black. 
Com,  147. 149.)  says,  "  A  lease  at  will  is  now  considered  a  lease 
from  year  to  year,  which  cannot  be  vacated  without  half  a 
year's  notice  to  quit,"  and  he  is  supported  by  the  text.  (3  Burr. 
1609.)  Tenancies  at  will  exist  nominally,  and  good  policy,  as 
well  as  common  justice,  seems  to  demand,  that  a  holding,  for 
an  indefinite  period,  should  be  construed  a  tenancy  from  year 
to  year ;  that  no  sudden  determination  of  the  estate,  by  the 
caprice  of  the  lessor,  should  immediately  dispossess  the  tenant : 
and,  more  especiallv,  when  he  is  in  possession,  not  as  a  tres- 
f  ♦  327  ]  passer,  *but  oy  right,  that  he  should  not,  without  the  least 
notice,  be  subjected  to  the  costs  of  a  suit  in  ejectment.  It  is 
true,  that  the  reservation  of  a  yearly  rent  is  one  of  the  criteria 
by  which  to  distinguish  a  tenancy  irom  year  to  year ;  but,  in 
good  sense,  the  landlord's  right  to  sue  for  use  and  occupation 
18  equivalent  to  an  express  reservation  of  rent.  I  am  still  of 
opinion  that  the  nonsuit  was  right,  and  that  the  plaintiff  should 
take  nothing  by  his  motion. 

Kent,  Ch.  J.,  concurred. 

Tompkins,  J.  I  concur  in  the  opinion  that  the  plaintifT 
ought  to  be  nonsuited.  As  the  defendant  held  the  premises 
by  permission  of  the  owner,  without  any  agreement  as  to  the 
tenure,  and  not  for  any  limited  period,  or  with  the  reservation 
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of  rent,  I  am  disposed  to  regard  him  as  tenant  at  will  merely.  Ninv-YORK^ 
The  question  then  occurs,  whether  such  a  tenant  is  entitled  to  s^^^^S^l^S^ 
not.^e  of  the  determination  of  his  landlord's  will,  before  he  db  St.  g»oii 
can  be  subjected  to  an  action  of  ejectment.     If,  in  the  deter-       sjom 
mination  of  that  question,  principles  of  policy  and  justice  are 
to  have  weight,  such  notice  will  be  deemed  indispensable  ; 
otherwise,  an  indigent  tenant  might,  at  the  arbitrary  discretion 
of  a  landlord,  without  a  moment's  warning,  at  an  inclement 
season,  and  under  circumstances  of  great  embarrassment,  be 
instantly  deprived  of  a  home,  or  submit  to  the  costs  of  an  ac- 
tion, ruinous  to  him.     But  upon  the  ground  of  authority  I  am 
inclined  to  think,  that  a  tenant  at  will  is  entitled  to  a  notice  to 
quit.     The  case  of  Parker ,  ex'dem.   Walker y  v.  ConstabUy  (3 
Wih.  25.)  where  this  point  Was  expressly  adjudicated  in  favor 
of  the  tenant,  has  not,  as  I  can  find,  been  overruled.     In  this 
case  a  notice  of  six  months  was  deemed  necessary.     So  where 
a  parol  lease  for  a  longer  term  than  three  years  is  made,  which 
the  statute  of  frauds  declares  shall  have  no  other  or  greater 
force  and  effect  than  a  lease  or  estate  at  will,  six  months  no- 
tice has  been  adjudged  necessary.     (JDo<»,  ex  dem.  Bigge,  v. 
Belly  5  Term  Bep.  471.)     The  same  motives  of  civil  conve- 
nience, which  have  induced  courts,  of  late  years,  to  construe 
estates  at  will  into  tenancies  from  year  to  year,  operates  '^ost      [  *  3S8  * 
strongly  in  favor  of  requiring  a  reasonable  notice  to  a  tenant, 
of  the  determination  of  the  will  of  his  landlord. 

It  is  nowhere  said  that  a  notice  is  not  necessary.  Elementary 
writers  concur  in  saying  that  notice  of  some  kind  is  necessary, 
and  the  true  rule  to  guide  us  is,  that  the  notice  must  be  reason- 
able. The  period  of  six  months  appears  to  me  to  comport 
with  that  rule ;  and  as  I  find  that  period  adopted  in  some  au- 
thorities, and  not  expressly  negatived  by  any,  my  opinion  is, 
that  it  ought  to  be  adopted  here. 

Livingston,  J.,  being  related  to  the  lessor  of  the  plaintiff, 
gave  no  opinion. 

Judgment  of  nonsuit,  (a) 

(a)  Jactfon,  ex  dem.  Van  AUn,v.  Rogtr9,  (1  Jt^uu.  Ca«e£.  33.)  JackMon,  ex  dem. 
Benion,  v.  Laughead,  (S  Jofuu,  Kep,  750  Jmsom,  ex  dem.  1)01,  v.  TyUr,  (2  Johns. 
RfTp.  4Ai.)    Jaeksoiif  ex  dem.  Carr,  v.  Green,  {4  Johns.  Rep,  186.  tl5.    6  Johns.  Rep. 


Leah  de  St«  Croix,  Widow,  &e.  against  3.  Sands. 

Same  against  Jackson. 

THESE  were  actions  to  recover  dower.  P.  W.  Raddiffy  fa  m  •ctwi 
for  the  demandant,' on  the  return  of  the  ^ond  cope,  moved  mJ^Tuliet!^ 
that  the  tenants  should  be  called  to  save  Sieir  defaults ;  that  tenant  mutt  ap 
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NEW-VOUK,  final  judgment  should  be  entered  up  against  them,  and  writs 
.^^i;^^,,^  of  seisin  and  inquiry  be  awarded. 

Dm  St.  Croix       -q  jj   Qgj^j^^  fo^  ^he  tenants,  thereupon  moved,  that  the 

SAUDI.       defaults  entered  at.  the  last  term  should  be  set  aside ;  so  that 

ST'tSe**  P**^  the  tenants  might  now  come  in  and  plead.     These  being  cross 

diepo9t,mihm  motions,  the  court  said  they  would  hear  that  of  the  tenants 

tenn  in   which  c^^f 
the  iifmmoiig  is 

returned,  oibor-  It  appeared  that  the  writs  of  dower  unde  nihU  habet^  were 
IST  be^ieJJ  r^^^rnablc  on  the  second  Ttusday  of  February  last,  at  which 
ed!^(a)  The  time  the  tenants  neglected  to  appear,  and  a  default  was  enter- 
^**  !Si«rbe  ®^'  ^"^  ^^®  grand  cape  issued.  Malcolm  bad  given  notice  to 
verified  bvaffi-  the  demandant's  attorney,  of  being  concerned  for  the  tenants; 
oSibere^rived^  but   had   neglected  to  enter   their  appearance   at   February  - 

and  be  put  in  on  term, 
the   quoario  die 

voti;  or  it  wiU  Coldetiy  on  the  same  side.  By  the  English  practice,  in  the 
Uwnwrt'^.**  prosecution  of  writs  of  right,  the  tenant  may  come  in  at  the 
(•)  Bee  Mm  rctum  of  the  grand  cape^  and  save  his  default,  by  casting  his 
^j^jj^rf*  *  t$soins^  and  on  making  his  excuse,  his  appearance  may  be  en- 
[  ^  329  ]  tered.f  Essoins  by  our  law  are  *^bolished.t  It  would  be  an 
iBc^OionReai  cxtrcmely  rigorous  practice  to  exclude  the  party  from  appear- 
iictuMw,  p.  21.  iug^  after  a  simple  aefault,  when,  in  ordinary  suits,  defaults  are 
t  Lw9,  vol.  1.  every  day  set  aside  upon  affidavits. 

r'qo.s."^!'  Rigg'9  in  reply.    The  affidavits  read  on  the  part  of  the 

tenants  are  insufficient.  The  notice  given  to  the  demandant's 
attorney  was  merely  that  they  had  retained  an  attorney  ;  still 
they  were  bound  to  appear  on  the  quarto  die  post,  in  February 
term.  The  object  of  the  writ  of  grand  cape  is  to  give  the 
tenant  an  opportunity  of  offering  some  legal  excuse  for  not  ap- 
pearing. These  legal  excuses  are  fixed  and  specific ;  they  are 
^XfiiAcHoru.  enumerated  in  Booth^^  such  as  want  of  summons,  imprison- 
^'  ment,  inundation,  tempests,  &c.    Common  excuses  are  not 

sufficient.     In  this  case,  no  legal  excuse  whatever  is  shown. 
It  is  merely  a  neglect  which  would  not  avail  in  a  common 
suit ;  and  in  this  action  the  tenants  are  entitled  to  no  particu- 
lar favor. 

Colden  then  oiTered  pleas  of  non  summons. 

P.  fV.  Radcliff  objected  to  receiving  the  pleas  of  non  sum- 
mons, as  the  parties  had  been  summoned  on  the  original  writ, 
and  their  default  entered. 

[Kent,  Ch.  J.     Cannot  the  tenant  plead  non  summons  1] 

P.  W.  Raddiff.     He  can  wage  his  law,  for,  though  abolished 

in  all  other  cases,  it  is  expressly  saved  by  the  statute  in  that  of 

^Lawso/N.Y,  11071  summons  in  real  actions. ||     But  wager  of  law  must  be  in 

▼ol.  1.  p.  367.     person,ir  and  a  plea  of  non  summons,  like  a  plea  in  abatement, 

»  Booth  84.      ™"^^  ^  verified  by  affidavit. 

Colden.  The  tenant,  in  waging  his  law,  upon  non  summons 
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must  have  eleven  persons  with  him  lo  swear  they  believe  what  new-ycrk, 
the  tenant  swears  to  be  true,t  and  we  want  a  day  given  to  us     ^^^'  *^^' 
for  that  purpose.  Ofkrseers  oi 

Riggs.    The  tenant  must  appear  and  make  his  oath  on  the  v. 

fiutrto  die  post;  and  then  a  day  may  be  given  him  to  bring  his  plaJti:"?!*^ 
compurgators.     This  being  a  dilatory  plea,  it  must,  according 
to  tne  statute,  be  verified  by  affidavit,  when  oflTered  to  the  ^  ^^^^'  ^ 
court,  and  before  it  can  be  received. 

Per  Curiam.     The  tenant  has  shown  nothing  to  the  court 
to  excuse  his  default    The  plea  cannot  be  received  unless 
*^erified  by  affidavit,  and  this  should  have  been  done  on  the       [  •  330  \ 
quarto  die  post.    The  demandant  must  have  the  effect  of  her 
motion. 

Judgment  for  the  demandant. 


The  Overseers  of  the  Poor  of  the  Town  of  New- 
burgh  against  The  Overseers  of  the  Poor  of 
the  Town  of  Plattekill, 

BY  the  return  to  the  certiorari  in  this  cause,  directed  to  the  An  order  for 
General  Sessions  of  the  Peace  for  the  county  of  Orange^  it  *•«  removal  oi 
appeared,  that  an  order  had  been  made  by  twojustices  of  the  qoasbed  by  ihe 
town  of  Newbtirgh,  for  the  removal  of  one  Tytomas  Hart^  a  JJ^^J'^^  ^ 
pauper,  from  that  place  to  the  town  of  Plattekitt;  and  that  iioevidci}ce.nor 
an  appeal  had  been  made  fi-om  this  order  to  the  Court  of  Gen-  ^  S^i  Se 
'  eral  Sessions  of  the  Peace,  by  whom  it  was  quashed,  with  pauper  had  a 

costs.  hH^Sim 

A  few  days  before  the  order  of  removal  was  made,  the  pauper  the    town    to 
came  to  Neioburgh^  and  staid  a  day  or  two,  when  he  was  sent  OTdcred**toTe 
by  one  of  the  overseers  of  Newburgh  to  Shavmngukk^  from  removed.     On 
whence  he  was  immediately  sent  back  by  a  pass  warrant  from  ^^*  ^^   Jjj 
two  justices  of  that  town,  to  Newburgh.     He  was  then  remov-  sessbns  was  af- 
ed,  by  the  order  now  in  question,  to  Plattekill     About  seven  f^J^^    ^ 
years  before,  he  had  resided  at  that  town  with  his  family.     He  allow  cosu  on 
left  that  place  afterwards,  and  it  did  not  appear  that  he  had  5*EJi*^s2j^ 
any  permanent  residence  anywhere.     The  order  of  removal 
recited,  that  the  pauper  had  no  legal  settlement  at  Newburgh^ 
and  had  produced  no  certificate  of  a  settlement  elsewhere,  and 
that  he  was  likely  to  become  chargeable,  &c. ;  that  the  pauper 
being  deranged  in  his  mind,  the  justices,  on  the  oaths  of  wit- 
nesses, and  due  proof  made  to  them,  adjudge  the  above  facts 
to  be  true,  and  that  the  last  place  of  residence  of  the  pauper 
was  at  Plattekill;  but  they  are  unable  to  learn  the  place  of 
bis  last  legal  settlement^  <Lc. 
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NEW  YORK,  FUky  for  the  plaintifis  in  error.  1.  This  is  not  Kuch  an  *or' 
Hay,  1806.  ^^  ^^^  ^^  appe&l  will  lie  from  it  to  the  sessions.!  It  is  a 
oiPtRiicicMtf  mere  P«**  warrant,  to  send  the  pauper  from  town  to  town. 
N&WBUROU  Where  a  pauper  is  a  mere  vagrant  or  transient  person,  without 
OTKRSKKRsof  ^^y  place  of  legal  settlement,  be  is  taken  and  sent  from  town 
pLATTEKiLL.  fo  towH,  bj  such  an  order,  but  no  appeal  will  lie  upon  it. 
\  Burrow's  Set'  2.  The  quarter  sessions  awarded  costs.  The  act  allows 
840^1  ^'*  ^^^^  ^^  ^^  cases  where  an  appeal  is  made  concerning  the 
PocrLauDtfiU.  Settlement^  of  a  pauper.  PlatlekiU  was  the  place  of  his  last 
£f*  ^-  ^>r-  residence,  not  of  his  settlement. 


B^g9  and  itoM,  (or  the  defendants.     By  Uie  7th  section  of 

vdL^' p!!^73'  ^^  ^^U^  any  stranger,  on  just  suspicion  ctf  being  likely  to  be- 

•ess.  i%  c.  184.'  come  chargeable,  may  be  removed.     If  his  last  place  of  legal 

'*  ^'  settlement  can  be  discovered,  he  is  to  be  sent  there ;  otherwise, 

I  Pace  076.      ^^  ^'^  place  he  last  came  from.     In  the  first  case,  an  express 

adjudication  of  the  fact  is  required,  and  the  order  -direets  him 

to  be  delivered  to  the  overseers  of  the  town  where  the  pauper 

had  his  last  place  of  settlement,  who  are  bound  to  receive 

such  pauper  under  a  penalty.     In  the  other  cases,  the  warrant 

is  to  deliver  the  person  to  the  constable  of  the  next  town. 

The  order  states  that  the  pauper  came  last  from  PlattekiU. 
The  fact  is,  that  he  had  been  sent  back  from  Shawungunk^  and 
the  overseers  of  Newburgh  sent  him  again  to  PlatttkiU.  The 
ordc3r  was,  therefore,  irregular.  Now,  if  an  appeal  will  not 
lie,  in  such  a  case,  to  s^  the  matter  right,  a  pauper  may 
be  sent  backwards  and  forwards,  like  a  shuttlecocki  with- 
out end.  By  the  ITtfa  section  of  the  act,  an  appeal  lies,  in 
every  case,  where  the  party  thinks  himself  aggrieved.  There 
is  no  distinction  of  cases ;  the  words  are  general.  Where  the 
expressions  are  so  general  and  explicit,  it  is  useless  to  refer  to 
British  adjudications  in  the  acts.  Pass^arders  there  stand  on 
a  different  ground  from  what  they  do  in  this  country;  but 
II  King  ▼.  even  in  England  an  appeal  lies  from  such  orders.  ||  The  pres- 
mOTw^srT^'  ^^  ^^^  order  oT  removal  is  not  in  the  form  of  an  order  for  trans- 
portation ;  it  is  directed  to  the  overseers  of  PladekiUy  who 
were  bound  to  receive  the  pauper  under  a  penalty ;  and  if  the 
r*^2]  judgment  of  the  sessions  is  reversed,  ^Plattekill  will  be  with- 
out remedy.  If  the  overseers  of  Newburgh  were  unable  to  find 
out  the  pauper's  last  place  of  settlement,  ix  to  pursue  the 
directions  of  the  act,  they  ought  to  have  kept  him,  and  not 
have  proceeded  in  this  irregular  manner. 

Costs  may  be  given  in  every  case  where  an  appeal  lies. 
Every  order  of  removal  whatever,  of  a  pauper,  and  every 
appeal,  must  relate  to,  and  concern  the  settlement  of  such  pau- 
per. This  is  the  fair  construction  of  this  section  of  the  act, 
and  the  only  one  that  can  give  it  its  proper  effect,  and  make  it 
faannonixe  with  the  other  parts  of  the  statute. 

Jonesy  in  reply.  This  was  a  mere  vagrant  passy  on  which 
no  appeal  will  lie ;  the  proceedings  of  the  sessions  were,  there- 
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fore,  coram  non  judice.    The  warrant  to  fasi  contains  nothing  new-tork, 
on  which  any  adjudication  can  be  made,  not  any  ground  on  sj^l^^l^ 
which  to  appeal.f    There  is  no  adjudication  of  a  settlement  $     UAz^m^Lh 
the  mentioning  the  town  where  tlie  pauper  last  resided,  amounts  j.^     ^'    ^ 
to  no  more  than  saying  he  came  last  from  that  town*    Th^  HAaTSHosvs. 
overseers  of  PlatieJcilly  therefore,  should  have  sent  him  to  the 
next  town,  in  the  manner  prescribed  by  the  act,  in  regard  to  658.      *' 
those  who  have  no  place  of  legal  settlement     The  pass  or 
order,  it  is  true,  directs  the  overseers  of  PlatteJciU  to  receive 
the  pauper,  but  the  act  says  it  may  be  directed  to  tbe  consta- 
ble of  the  next  town,  or  oihervnse. 

In  the  case  of  The  Overseers  of  Shavmngunk  against  7%e 
Overseers  of  MamakcUing^  decided  at  the  last  term,f  the  court  XAttU,&L 
did  not  consider  any  particular  form  necessary  in  these  orders. 
At  any  rate,  the  informality  was  not  sufficient  ffround  for 
quashing  this  order,  especially,  when  it  is  fairly  to  be  inferred 
from  the  facts,  that  PlatteJcUl  was  the  pauper's  last  place  of 
residence. 

2.  It  is  evident,  from  the  cases  which  have  been  cited,  that  a 
vagrant  pass  has  no  relation  to  a  settlement ;  and  is,  therefore, 
not  within  the  provision  of  that  part  of  tbe  act  which  authorizes 
the  sessions  to  award  costs. 


Per  Curiam.    The  order  was  properly  quashed  by  the  \ 
sions,  for  there  was  no  evidence,  nor  any  adjudication,  *that  the       [  *  333  ] 

Eiuper  had  a  legal  settlement  at,  or  came  usst  from,  PUttiekiU. 
y  a  liberal  construction  of  the  90th  section  of  the  act,  tbe 
sessions  are  authorised  to  allow  costs  in  such  cases.  The 
order  of  the  sessions  must  be  affirmed,  and  tbe  appellants  must 
pay  the  costs  of  this  appeal. 

Order  of  the  sessions  affirmed  with  costs. 


Maxwell  against  Robinson  &  Hartshorne. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the  .  A  poiicj  of 
22d  September^  1803,  upon  the  schooner  lAttle  Tom^  valued  at  lu^oeddiew^^ 
2,000  dollars,  "  on  a  voyage  from  New-TorJc  to  Barbadoes  and  "«>n  »  ^®OTJ 
1  market f  and  at  and  from  thence  to  Netc-Tork.^^  u> '^B^M^t, 

The  cause  was  tried  at  the  New-York  Sittings^  the  9th  Jan-  J^^J^^j 
uary,  1806,  before  Mr.  Justice  Livingston.  thatth^words' 

The  vessel  sailed  on  her  voyage,  and  arrived  at  Barbadoes  f^^^^^ 
m  safety,  and  not  finding  a  market  there,  proceeded  to  SatUa  bona^,  from 
Cruz,  after  stopping  at  one  or  two  other  places,  and  finding  no  J'^^ipjj!!^ 
market.  The  greater  part  of  the  cargo  was  sold  at  Santa  ^,^  onta  be 
Cruz;  but  not  bemg  able  to  sell  the  residue,  the  vessel  pro-  '^J^  '*'*^^ 
ceeded  to  &.  Thomas,  where  the  remainder  of  tbe  outward  He  may  wiTe 
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WEW-YORK,  cargo  was  sold,  and  after  taking  in  a  homeward  cargo,  she  set 

^^^J2^;*2S^  8**''  ^^^  New-  York.    The  vessel,  having  encountered  very  heavy 

Mai.wbll  gales  of  wind,  was  so  shattered  as  to  be  obliged  to  put  into 

„       ^-       ^  rforfolk  to  refit ;  and  the  present  action  was  brous^ht  to  recover 

RoBiirsoir  and  ^t  ^     ^  •  ''  ° 

iiARTSRORVE.  thc  aRiount  of  repairs. 

ari  at  one  W-      ^^^  plaintiff  offered  parol  evidence  to  prove,  that  according 

and',  and^^part  to  the  Understanding  of  merchants  and  persons  engaged  in  the 

aianoUier^iwUi  fVest-Indta  trade,  the  words  in  the  policy,  "to  Barbadoes  and 

DOMdof?"       a  market,"  gave  a  liberty  to  go  from  island  to  island,  in  the 

West  Indies,  and  to  sell  a  part  at  each,  until  the  whole  was 

disposed  of.    The  counsel  for  the  defendants  objected  to  this 

evidence ;  but  the  judge,  considering  the  word  "  market,"  as 

one  of  doubtful  signification,   admitted  the  proof     Several 

r  *  334  ]       merchants  and  ^underwriters  testified  that  these  words  had 

*been  used  in  policies  for  many  years,  and  that  they  always 

understood,  and  believed,  and  that  it  was  generally  so  received 

among  the  merchants  trading  to  the   West  Indies,  that  they 

gve  the  liberty  of  going  to  all  or  any  of  the  ports  in  the  fVesi 
dies,  and  to  touch  and  trade,  until  a  market  was  found  for  all 
the  cargo.  Some  of  the  witnesses,  however,  thought  the  liberty 
extended  no  further  than  to  one  port  beyond  that  named  in  the 
policy,  or  at  least,  that  afler  having  sold  a  part  of  the  cargo  at 
one  island,  the  insured  could  not  proceed  to  another,  and  be  pro* 
tected  by  the  policy.  The  jury  found  a  verdict  for  the  plaintiff. 
A  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
new  trial.  1.  Because  the  |iaro/ evidence  of  the  meaning  of 
words  in  the  policy  was  not  admissible ;  2.  If  it  was  admissible, 
it  was  insufficient. 

D.  J5.  Ogden,  for  defendants,  was  stopped  by  the  court. 

[Kent,  Ch.  J.  It  was  decided  in  1794,  that  the  words  used 
in  the  policy  allowed  the  insured  to  go  from  port  to  port  until 
he  found  a  market  for  his  whole  cargo ;  but  I  do  not  recollect 
the  name  of  the  case  at  present.] 

Harison,  for  the  plaintiff.  I  do  not  recollect  the  case  allud- 
ed to ;  but  I  shall  contend  that  ex  vi  termini,  these  words  give 
the  liberty  to  go  to  all  or  any  of  the  ports  in  the  West  Imliesj 
until  the  whole  cargo  is  sold.  I  should  suppose,  however, 
that  it  was  peculiar  to  policies  on  voyages  to  the  West  InJieSj 
in  reference  to  this  particular  course  of  trade. 

Per  Curiam,  By  the  words  in  the  policy,  to  Barbadoes  and 
a  market,  a  vessel  may  bona  fide  go  from  island  to  island  until 
her  whole  cargo  is  disposed  of;  but  we  do  not  mean  to  say 
that  the  same  construction  is  to  be  ffiven  to  a  policy  in  any 
other  trade  than  that  to  the  West  hdies.{a)  Our  opinion  is, 
that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

(a)  See  Cfa/tri  v.  HalUit  S^  Bownt,  (2  Johns,  Cotes,  299.) 
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NEW-YORK, 

May,  1806. 

•Ludlow  against  the  Columbian  Insu,rance  Company.  ""^^JJ^Il^^ 

Y. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  the  18th  ^^^'  "''  ^' 
o{  January,  1804,  on  goods  valued  at  860  dollars,  on  a  voyage  l^"'*"*^?  ®" 
from  NeW'YorJc  to  Newbern,  in  North  Carolina^  on  board  the  ^^York"*Z 
vessel,  called  the  Nantaskei.  ^'^fP^  "»J^- 

The  loss  was  thus  stated  in  the  declaration ;  ^^  that  the  said  vessel  stranded 
vessel,  on  the  first  of  February ,  1804,  when  on  her  voyage,  was,  "«  ^w^^Sl! 
by  and  through  the  force  and  violence  of  the  winds  and  waves  ing^aWe  to  gei 
and  currents,  and  by  the  perils  and  dangers  of  the  seas,  forced  heroff  immedi 
and  driven  upon  and  against  certain  shoals  and  reef5>,  and  by  fi^^^uiUie  ad. 
means  thereof,  the  said  goods  laden  on  board  of  the  said  jj^e  of  p«nom 
schooner,  were  then  and  there  wetted,  damaged  and  wholly  to  breX ap^ihe 
spoiled,  and  became  totally  lost,"  &c.  ^  da^J^Oer  ih** 

The  cause  was  tried  at  the  New-TorJc  Sittings^  on  the  4th  eS3g'  'wcr« 
of  January^  1806,  before  Mr.  Justice  Livingston.  d    *i""^[te° 

The  policy,  abandonment,  and  interest  were  proved.  The  .5?  at^'pubiic 
vessel  sailed  from  New-York  on  the  20th  of  January,  1804,  on  action.  The 
her  voyage  to  Newbern,  and  arrived  off  Occacoke  Bar,  on  the  bouSt*^*  the 
afternoon  of  the  31st  of  January,  A  signal  was  made  for  a  g«o3s5  and  the 
pilot,  to  conduct  the  vessel  over  the  bar,  which  lies  near  the  beeT'toi^^ITrf 
mouth  of  the  inlet.  SiT^^^wIds'^'to 

In  the  morning  of  the  next  day,  a  pilot  came  on  board,  who  Newtem.  Wy 
conducted  the  vessel  over  the  bar,  where,  on  account  of  the  ^f'®/*®^  ^^^' 
darkness  of  the  night,  they  came  to  anchor.  The  anchor  sold  by  ^aTe 
fouled,  and  dragged,  and  the  vessel  was  driven,  by  the  violence  R*^*2p'  ?"^ 
of  the  wind  and  current,  on  the  reef,  from  which,  by  cutting  ajjpeweSTto  be 
the  cable,  she  was  got  off,  and  was  driven  on  the  beach  at  »nJ"»*<J»  *hcre 
Occacoke  point.  In  drifting  over  the  reef,  the  vessel  lost  her  onhL^^cxtcnt*^ 
rudder  and  boat,  and  a  great  part  of  her  sheathing.  The  mas-  ^  ^*SJfl*'ih'* 
ter  went  to  SheU-Castle,  about  six  miles  distance,  to  gain  the^insured  had 
assistance  and  advice,  and  applied  to  the  deputy-marshal  of  no»igJ»noaban- 
the  district,  of  the  name  of  Wallace,  who  refused,  on  account  i<^.  To  juS!^ 
of  the  situation  of  the  vessel,  and  state  of  the  weather  at  that  anabandonmcm 
time,  to  furnish  lighters  *to  take  the  goods  out  of  her.  After  .  [  *  336  ] 
many  ineffectual  attempts  to  get  the  schooner  off,  the  master,  S»J^^e!j!S!d8 
with  the  best  advice  he  could  obtain  from  the  persons  there,  musi'be  deicn- 
had  the  cargo  unladen,  on  the  second  day  of  February,  and  S value.  The 
advertised  for  sale  at  public  auction,  for  the  benefit  of  all  con-  instired,  in  this 
cemed.  The  schooner  was  about  fifty  tons  burthen,  and  when  bSund  to  send 
the.  goods  were  unladen,  she  had  several  feet  of  water  in  her  <hc  goods  to 
hold,  occasioned  principally  by  the  surf  breaking  over  her  as  detiina?ion*  as 
she  lay.  The  master,  after  the  first  day,  did  not  apply  for  »he  arcideot 
lighters,  nor  endeavor  to  obtain  another  vessel  to  carry  the  mouih"*of^ the 
goods  to  Newbern,  though  lighters  might  have  been  obtained.  \J^^*  !^ 
The  vessel  belonged  to  Dewey  and  Stow,  who  were  also  the  hfvJr'bee"*obi 
consig7iees  of  the  goods.  Stow  was  on  board  of  the  vessel,  and  tained  to  trans 
Dewey  came  from  Newbern  to  Occacoke,  and  gave  directions  ^'^     *'*^' 
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MEW-YORK,  as  to  the  sale  of  the  vessel  and  cargo,  which  took  place  at  pub* 
^^2J[;Jf^  lie  auction,  on  the  13th  of  February,  Dewey  and  Stow,  the 
LuDiTow  owners  of  the  vessel,  attended  and  purchased  most  of  the 
i^'  Go  8^^^*  ^^^  ^^  ^^  opened  and  appeared  wet,  but  the  goods 
were  not  taken  out  or  examined,  but  were  all  sold  by  the 
package,  without  inspection.  In  consequence  of  a  favorable 
wind,  and  high  tide,  the  vessel  was  got  off,  and  the  goods  pur- 
chased at  auction  were  put  on  board  and  carried  to  Newlem. 
Occacoke  is  about  eighty  miles  from  Newbem,  about  six  miles 
from  Portsmouth,  and  the  same  distance  firom  Shell' Castle 
The  vessel,  in  going  up  to  Newbem,  leaked,  but  was  easily 
kept  free  by  the  pumps,  and  the  cargo  was  not  damaged.  It 
appeared  to  be  the  practice  to  sell  the  cargoes  of  stranded  ves- 
sels on  the  beach  at  Occacoke,  Lighters  may  be  obtained,  at 
regular  prices,  at  Portsmouth  and  Shell- Castle,  to  carry  goods 
to  Newbern,  or  to  other  places  in  the  vicinity. 

The  jury,  aAer  going  from  the  bar,  returned  into  court,  and 
asked  the  judge  whether,  if  Dewey  acted  with  good  faith,  but 
mistook  the  law,  respecting  his  obligation  to  carry  the  goods 
to  Newbem,  after  the  accident,  the  defendants  were  liable. 
The  judge  said,  that  if  the  jury  believed  that  Dewey  acted  with 
good  faith,  they  ought  to  find  for  the  plaintiff, 
r  *337]  *The  jury  found  a  verdict  for  the  plaintiff,  for  871  dollars 

and  83  cents. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  fc 
new  trial. 

Bogerty  for  the  defendants.  The  declaration  avers  a  total 
loss  of  the  goods,  by  their  being  wet  and  spoiled ;  but  the  evi- 
dence does  not  support  this  averment.  On  the  trial,  the  plain- 
tiff gave  no  evidence  whatever  of  a  loss  by  sea-damage,  but 
attempted  merely  to  prove  that  the  vessel  was  stranded,  and 
incapable  of  transporting  the  goods  to  their  place  of  destina- 
tion. If  it  were  intended  to  recover  for  a  total  loss,  occasioiied 
by  sea-damage,  it  should  have  been  proved  that  it  amountod 
to  more  than  50  per  cent,  of  the  value  of  the  goods.  The 
cause  of  loss  must  be  stated  according  to  the  truth  of  the 
case,  and  the  party  must  support  this  averment  by  correspond- 

t^«^jj^^«93,  ent  proofs.f 

^  •  «»•  I  »  Mere  stranding  is  not  a  sufficient  ground  to  recover  as  for  a 
total  loss  of  cargo.  It  must  be  followed  by  a  shipwreck,  or 
the  vessel  be  wholly  disabled  from  proceeding  on  her  voyage, 

xmrshau,^\^.  before  the  insured  can  have  a  riffht  to  abandon. J  Nor,  if  Uie 
goods  be  safe,  can  the  assured  abandon  unless  it  is  impracti- 
cable to  carry  them  to  their  place  of  destination.  It  is  the 
duty  of  the  assured  to  find  another  vessel,  if  one  can  be  ob- 

uiar»haii,jm.  tuincd  iii  u  roisonable  ttme.<^     In  the  present  case,  the  vessel 

m  am.  aoi,  ^yg^  stranded  at  the  mouth  of  the  river,  on  which  the  very 
port  of  dei^tination  lay,  at  a  short  distance  inland ;  and  light- 
ers were  easily  to  be  procured  to  carry  the  goods  to  Newbem 
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The  vessel,  in  fact,  a  few  days  after  the  accident,  was  got  off,  new-tobk* 
and  did  proceed  to  her  port  of  destination,  in  a  fit  condition  to  ^^^'^j^. 
carry  the  goods.  Ludlow 

The  gMds  laid  eleven  days  without  any  survey  of  them  ^  ^'  ^ 
having  t^en  made ;  and  were,  afterwards,  purchased  at  auction  ^'  "'* 
by  the  consignee^  and  sent  in  the  same  vessel  to  Newbem. 
The  proceedings  relative  to  the  sale,  show  a  great  want  of  good 
faith ;  and  an  attempt  to  recover  of  the  defendants,  under  such 
circumstances  of  suspicion  and  gross  mismanagement,  ought 
not  to  be  countenanced. 

*TAc  court  stopped  Bogerty  and  desired  the  counsel  for  the  [*338]  ■ 
plaintiff  to  begin. 

Hopking  and  Brinckerhoff.    The  averment  of  the  loss  is 
made  in  the  usual  manner,  where  it  arises  in  consequence  of 
itranding^-f    Where  a  total  loss  is  averred,  you  may  recover  iMar»haU,s&5 
for  a  partial  loss ;  and  in  cases  of  stranding,  you  may  recover  ^^^'      *'  ^*' 
for  a  partial  loss.     The  declaration  states  Uiat  the  goods  were 
wet,  and  there  is  proof  that  some  were  wet ;  and  in  this  view 
the  extent  of  damage  is  immaterial.     The  declaration  and 
proofs  do  not  vary.|    The  insured  may  abandon  whenever  any  tMarMtiaa,&9S. 
of  the  losses  or  perils  mentioned  in  the  policy  happen.^    He  ^^*'  ^*' 
is  bound  to  make  his  election  without  delay,  and  to  give  notice  ^arshaU,4Si 
to  the  insurer.  II      When  the  abandonment  is  once  made,  the 
property  remains  afterwards  at  the  risk  of  the  insurers,  and  the  ^Marshaii, sio. 
master  and  consignee  are  considered  as  their  agents.  IT    It  is 
not  always  easy  to  determine  when  itranding  is  such  a  loss  as  \;niiS^^*  im, 
will  justify  an  abandonment.  Com.  v.  jkoWw- 

•*  •'  ton    4*   HarU' 

[Livingston,  J.  There  can  be  no  doubt,  if  the  goods,  in  j^JJ^,*^™^ 
consequence  of  stranding,  be  deteriorated  to  more  than  half  I8O6.  '  ' 
their  value,  that  the  insured  may  abandon.] 

Stranding,  with  some  loss  or  damage,  is  a  cause  for  aban- 
donmentft  1*^^  mere  innavigability  of  the  vessel  is  not  al-  tt  >  Emtrigtm. 
ways  a  ground  of  abandonment ;  but  shipwreck  is  so,  though  ^^'  ^^^' 
in  fact  there  is  no  loss  of  the  goods.  In  this  case,  the  innavi* 
gability  arising  from  the  stranding,  and  attended  with  some 
damage,  is  equivalent  to  a  shipwreck,  and  affords  an  equally 
just  cause  for  abandoning  the  property. 

Whatever  the  master  does,  bcnajide,  though  he  mistake,  is 
i>indiiig  on  the  underwriters. |^  If  all  the  ficts  be  duly  ex-  4«b*1  m""**^'' 
amined,  it  will  appear  that  every  thing  in  this  case  has  been 
done  with  good  fiuth,  and  that  there  is  no  ground  for  the  im- 
putation of  fraud.  In  regard  to  the  stranding,  or  accident  it- 
self, no  fraud  is  pretended.  The  determination  to  break  up 
the  voyage,  on  that  event,  was  made,  after  a  deliberate  consul- 
tation with  the  most  respectable  people  at  the  place,  and  pur- 
suant to  their  advice.  If  the  opinion  thus  formed  was  incor- 
rect in  point  of  law,  still  it  ought  to  *be  binding.  Efforts  were  [  *  339  ] 
made,  without  effect,  to  get  the  vessel  off.     It  was  necessary 
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NEW-YORK,  lo   decide   speedily,  without  waiting  for  the  possible   result 
^a^'^^^r  '^^^  proceedings  relative  to  the  sale  of  the  property,  were  con 
LuoLow      ducted  according  to  the  uniform  ifsage  and  custom  of  the  place, 
Co    li   Co    ^  similar  cases.     It  was  made  at  the  usual  place,  after  a  public 
notification  of  ten  days,  and  under  the  direction  of  a  public  offi- 
cer of  the  district ;  the  goods  were  sold  to  the  highest  bidder. 
Selling  goods  by  invoice  or  package,  is  a  customary  mode. 

[Spentcer,  J.  The  goods  having  been  sold  to  the  consignee^ 
can  they  be  considered  as  purchased  by  him  in  any  other 
character  than  that  of  consigiuCj  and  for  the  use  of  the  con- 
signor 1] 

That  the  owners  or  consignees  purchased  the  goods  affords 
BO  objection.  There  is  no  principle  of  policy  nor  reason  that 
prevents  the  consignee  from  bidding  at  a  public  auction.  It  was 
beneficial  to  all  persons  interested,  as  it  tended  to  raise  the 
price.  As  the  continuation  of  the  voyage  depended  on  the 
condition  of  the  vessel,  not  on  that  of  the  goods,  it  was  un- 
necessary to  open  them  before  the  day  of  sale.  It  was  better 
to  sell  them  by  the  package,  than  by  the  piece.  In  short, 
there  is  nothing,  in  the  whole  course  of  the  business,  but  what 
was  usual,  proper,  and  most  for  the  interest  of  those  con* 
cerned. 

Per  Curiam.  There  was  not  sufficient  proof,  in  this  case,  of 
a  loss  or  deterioration  of  the  goods  to  more  than  half  their 
value,  in  order  to  entitle  the  plaintiff  to  recover  for  a  total  loss. 
The  only  evidence  of  any  loss  or  damage,  is  the  result  of  the 
sale  of  the  goods  at  OccacoTce^  which  ought  not  to  be  the  cri- 
terion ;  since  it  was  made  without  any  previous  sur\'ey  of  the 
goods,  or  any  inspection  or  disclosure  whatever,  of  the  extent 
of  the  damage.  Yet  the  consignee  was  present,  and  the  goods 
were  in  safe  keeping  twelve  days  before  the  sale,  so  that  they 
might  have  been  thoroughly  examined.  The  case  is  not  free 
from  suspicion  of  fraud,  arising  from  the  conduct  of  the  con- 
signee in  forcing  the  sale  of  the  goods,  and  becoming  the  pur- 
chaser of  a  great  part  of  them,  at  an  enormous  discount.  If 
[  *  340  ]  it  be  alleged  *that  the  loss  was  total  in  a  technical  sense, 
from  the  inability  of  the  vessel  to  transport  the  goods  to  iVet{^- 
iem,  the  contrary  is  proved,  for  it  appears  that  the  consignee, 
who  was  the  purchaser,  had  the  goods  transported,  immedi- 
ately after  the  sale,  to  Newhem^  without  any  difficulty,  where 
he  sold  them  for  his  own  benefit,  but  for  how  much  does  not 
appear.  Carrying  goods  from  the  beach  up  to  Netobemj  by 
lighters,  does  not  appear  to  be  unusual  or  improper,  and  Occa* 
coke  bar  may  be  considered  as  the  mouth  of  the  harbor.  We 
are  clearly  of  opinion,  that  the  plaintiff  has  rot  made  out  a 
case  of  total  loss,  and  that  the  verdict  must  be  set  aside,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 


OF  THE  STATE  OF  NEW-YORK.  340 

MEW-TORK 


Waring  against  Warren. 

THIS  cause  came  before  the  court  on  a  writ  of  error j  from    A  party  is  not 
the  Common  PUas,  or  Mayor's  Ck)urt  of  the  city  of  JVcv-ForAr.  SS^^'aVpS' 

An  action  of  trover^  for  certain  goods  and  chattels,  had  been  unless  tiie  up' 
prosecuted  in  the  court  below,  by  the  defendant  in  error,  |i5?^*^h?m'ioiiM 
against  the  plaintiff  in  error.     The  defendant  below  pleaded  tor    that   por- 
the  general  issue,  and  a  verdict  was  found  for  the  plaintiff,  KSionT  of  a 
From  the  hill  of  exceptiotis^  tendered  by  the  defendant  below,  tenaot,  or  party 
s^ed  "and  sealed  by  the  judge,  the  following  fiicts  appeared.  ^^  S^wfre" 
On  the  trial,  one  Gilbert^  who  was  a  deputy  sheriff,  was  sworn  ccived  in  evi 
as  a  witness,  and  proved,  that  in  1798,  by  virtue  of  an  execu-  of  hS  dtie^^? 
tion,  directed  to  the  sheriff  of  the  city  and  county  of  Nevn  ter,  if  against 
York,  he  took  the  goods  and  chattels  of  one  Stephen  Nocus^  IheplT^nmak! 
and  sold  them  at  auction,  at  which  sale  the  plaintiff  below  be-*  ing;  such  decia- 
came  the  purchaser  of  the  goodsy  corresponding  with  tiie  de-  '^^'^'^'' 
scription  of  those  claimed  by  the  plaintiff,  and  which  were 
specified  in  a  paper  produced  by  the  witness.     The  witness  or 
sheriff  made  a  copy  from  the  paper,  which  contained  an  ac- 
count of  the  articles  purchased  by  the  plaintiff,  and  a  receipt, 
which  was  ^delivered  to  the  plaintiff.     The  witness  was  then      [  *  341  1 
asked  what  were  the  contents  of  that  paper.     The  defend- 
ant's counsel  objected  to  the  question,  on  the  ground  that  the 
f)laintiff  ought  to  produce  the  paper  itself,  or  show  it  to  be 
ost.     This  objection  was  overruled  by  the  court  below,  who 
permitted  the  witness  to  give  evidence  of  what  the  paper  con- 
tained.    The  goods  in  question  were  proved  to  have  been  in 
possession  of  Mrs.  Nocusj  who  was  the  wife  of  Stephen  Nocus^ 
and  the  mother  of  the  plaintiff  below,  from  the  time  of  sale, 
until  she  intermarried  with  the  defendant.     The  plaintiff  then 
offered  to  prove  that  Mrs.  Nocus,  previous  to  her  marriage  with 
the  defendant,  had  repeatedly  declared  that  the  goods  in  ques- 
tion belonged  to  the  plaintiff,  and  were  not  her  own.     This 
was  objected  to  on  the  part  of  the  defendant,  but  was  admit- 
ted by  the  court.     The  defendant  then  offered  to  prove  that 
Mrs.  Nocus  had,  at  other  times,  before  and  since  her  marriage 
with  the  defendant,  acknowledged  that  the  goods  were  her 
own  property,  and  did  not  belong  to  the  plaintiff;  but  this  evi- 
dence was  overruled  by  the  court.     It  was  also  proved  that  the 
?laintiff,  after  purchasing  the  goods,  delivered  them  to  Mrs. 
focus^  his  mother,  as  a  loan  for  her  accommodation. 

It  appeared  that  Mrs.  Nocus  married  the  defendant  in  Pe- 
cember,  1800,  and  the  goods  in  question  were  soon  after  re- 
moved from  her  house  to  that  of  the  defendant,  where  they  have 
remained  to  the  present  time.  The  defendant's  wife  died  in 
June,  1804,  and  the  plaintiff  below  brought  his  suit  the  Octo* 
her  following. 
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NEW-rORK,      The  particular  errors  assigned  were,  1.  That  the  {larol  evi- 
.J^^jy- .  dence  of  the  written  paper  ought  not  to  have  been  admitted  ; 
Wariko      2.  The  evidence  of  the  declarations  of  Mrs.  iVbcia ,  made  pre- 
▼•  vious  to  her  marriage,  was  improperly  received ;  3.  The  testis 

ARRKff.     jjjQjjy  offered  by  the  defendant  ought  not  to  have  been  re- 
jected. 

Woodsy  for  the  plaintiff  in  error.  The  witness  referred  to  a 
paper,  or  written  instrument,  delivered  to  the  plaintiff,  and  it 
f  *  342  J  must,  therefore,  be  presumed  to  be  in  his  ^possession.  The 
general  rule  on  this  subject  is,  that  no  parol  evidence  of  a 
written  deed  or  instrument,  in  existence,  and  in  the  power  of 
the  party,  will  ever  be  received,  but  the  original  must  be  pro- 
duced. This  rule  cannot  be  dispensed  with,  unless  the  on* 
ginal  is  shown  to  have  been  lost,  or  in  the  hands  of  the  ad- 
verse party,  who  has  refused  to  produce  it,  on  notice  given 
him,  for  that  purpose.  The  reason  of  the  rule  is  too  obvious 
to  need  any  argument  or  illustration.  The  instrument  i« 
higher  and  better  evidence,  and  by  its  production,  further  light 
might  have  been  thrown  on  this  case. 

Mrs.  Nocua  was  no  party  to  the  suit,  but  a  third  person,  and 
the  declarations  of  a  third  person  can  never  be  admitted  as  evi- 
dence against  the  party.  Yet  the  court,  afler  allowing  the 
plaintiff  to  give  evidence  of  her  declarations  at  one  time,  re- 
fused to  permit  the  defendant  to  give  evidence  of  what  she 
had  declared  at  another.  If  what  she  said  at  one  tinM 
was  proper  evidence,  her  declarations  at  another  time,  in  rela 
tion  to  the  same  transaction,  must  be  equally  proper.  At  any 
rate,  the  evidence  offered  by  the  defendant  was  material,  in 
order  to  show  that  the  subsequent  declarations  of  Mrs.  Nocum 
contradicted  those  made  by  her  at  a  former  period,  uid 
thereby  to  diminish  the  credit  which  mi^t  be  attached  to 
them. 

Evertson^  contra.  The  paper  mentioned  by  the  witnesi^ 
was,  in  fact,  a  mere  memorandum  of  the  sale,  which  he  held 
in  his  hand  to  refresh  his  memory.  The  original  was  an  in- 
ventory of  the  goods,  taken  by  the  witness  previous  to  the  sale, 
and  which  was  before  the  court.  The  paper  in  question  was 
an  extract,  or  copy  from  that  inventory,  of  such  articles  as  were 
purchased  by  the  plaintiff,  with  a  mere  receipt  at  the  bottom. 
Why  require  the  production  of  a  copy^  when  the  originai  was 
before  the  court.-* 

Mrs.  Nocut  had  married  Waring^  who  thus  derived  a  title  to 
the  goods  from  her,  and  which  he  held  adversely  to  Warren^ 
from  whom  Mrs.  Noais  derived  her  right.  It  is  precisely  the 
same  as  if  the  action  was  against  Mrs.  Nocus.  In  her  decla- 
rations made  prior  to  her  marriage,  she  was  disinterested 
[*343]  in  saying  the  property  belonged  to  her  son;  but  *subse- 
quently,  she  must  be  considered  as  interested.  The  declarations 
of  a  party  holding  adversely,  are  never  received  to  support  the 
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Gaiitx. 


title  under  which  he  claims ;  though  they  may  be  received,  new-yorr 
when  against  it.  (2  Term  Rep.  63.  Davits  v.  Pearce,  1  Es-  JJJ^^;^^ 
pinasse^f  Cases,  458.  Walker  v.  BroadsHck.)  Th*  Pjcopi  ■ 

[Spencer,  J.  In  actions  of  ejectment  that  rule  is  constant- 
ly adopted.] 

Per  Curiam.  It  was  not  necessary  to  produce  the  paper. 
It  was  sufficient  for  the  plaintiff  to  show  that  he  had  purchas- 
ed the  goods  at  auction.  It  was  a  paper  with  which  the  de- 
fendant had  nothing  to  do,  and  which  the  plaintiff  was  not 
bound  to  produce.  If  the  defendant  wished  it,  he  ought  to 
have  taken  the  proper  steps  for  that  purpose,  by  giving  notice 
to  the  opposite  party  to  produce  it,  or  that  parol  evidence  would 
be  given  of  its  contents.  The  objection  was  properly  over- 
ruled. The  court  below  were  also  right  in  rejecting  the  evi- 
dence offered  by  the  defendant,  of  the  declarations  of  Mrs. 
Nocus  made  subsequently  to  her  marriage,  for  she  was  then 
interested  to  maintain  her  own  possession,  and  to  support  her 
title. 

Judgment  affirmed.(a) 

{a)  See  S  Day't  Rep.  328.     Younff  v.  Vredenberg,  anU,  159.    Kenny  v.  Clarkeon  and 
Vanhome,  poet,  S85.    Jackson,  ex  dem.  Griswold,  v.  Bard,  (4  Johne,  Rep,  290.) 


The  People  against  Gaine. 

THIS  was  an  action  on  a  bond  with  a  special  condition,  and 

reaches  assigned,  &c.    The  jury  had  assessed  the  damages 

•i>  the  full  amount  of  tlie  penalty.     The  question  submitted  to 

ine  court  was,  whether  the  plaintiffs  were  entitled  to  interest 

Uom  the  tvile  of  the  verdict  to  the  day  of  taxing  the  costs. 

Woodworthf  Attorney  General,  for  the  people. 

Harison,  for  the  defendant. 

Per  Curiam.  In  all  cases  where  the  defendant  applies  to 
set  aside  a  verdict,  and  thereby  delays  the  plaintiff,  interest  is 
ai%arded ;  provided  the  cause  of  action  be  such  as  to  carry  in- 
ter^t.  In  this  case,  there  ha«r  been  no  delay  created  by  the 
del^ndant,  and  the  verdict  is  for  the  full  amount  of  the  penal- 
ty.   Interest  ought  not,  therefore,  to  be  allowed. 

Rule  refii6cd«(a) 

(a)8w  Vrtieiib€fgy.HiaUettJ^MMMte,{lIohn9.Ca$u,t1,) 


Where  dam* 
affes  are  aMen* 
ed  by  a  jury  to 
the  mil  amount 
of  the  penalty 
of  a  bond,  and 
judj^ent  bat 
not  been  delay- 
ed by  the  de- 
fendant,no  inter- 
est is  allowed. 
In  all  cases  afler 
vn-dictf  where 
proceedings  are 
stayed  on  ai>- 
plication  by  tne 
defendant,  in- 
terest is  allow- 
ed for  the  time 
iadgmcnt  is  de 
layed. 
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CASES 

ARGUED  AND  DETERMINED 

IV  THK 

Siititfnif  ®otttt  of  ^^ntfUainvt 

OF  TBK 

STATE  OF  NEW-YORK, 

* 
IN   AUGUST   TERM,   \S   THE   TIIIRTT-FIR8T    TEAR   OF   OUR 

INDEPENDENCE. 


Van  D/ck,  qui  tam,  &c.  against  Van  Beuren  and 

VOSBURGH, 

irnu.  action  on  THIS  was  an  action  of  debt,  brought  by  the  plaintiff  qnt 
prevau^^didi^  tom,  &c.,  to  Fccover  the  penalty  given  by  the  9th  section  of 
pertyandmain-^  the  "  act  to  prevent  and  ptifiish  champerty  and  maintenance. (a) 
itt^n^'a  pre^  The  declaration,  after  reciting  the  statute,  states,  that  one 
.««d«?«/«,&c.,  ]\faria  HerJcemery  unjustly  pretending  a  right  and  title  to  one 
wh^re  the'de^  Undivided  ninth  part  of  sundry  lots,  pieces  or  parcels  of  land, 
of  ****,if™^J,ch  ^-^J  'y*"g  '"  ^^  ^^^"  ^f  Kind^rhooic,  in  the  county  of  Co/um- 
p^endel  tide,  bia,  after  the  publishing  of  the  said  act,  to  wit,  &c.,  on  the 
cS7'**11u  ^he  ^^^  ^^y  ^^  February,  1800,  at,  &c.,  bargained  and  sold  to  the 
ri^h/and  tiUe  defendants  the  same  right  and  title  to  one  undivided  ninth  part 
*°artlcuia?^  ten*  ^^  ^^^  ^^^  '^^^'  *'^*»  of  which,  &c.,  neither  she,  the  said  Maria 
without "spwi-  Herkemer,  nor  any,  nor  either  of  her  ancestors,  nor  those  by 
cis6^  uantit^r  ^'*^™  ^^^  claims  the  same,  was  or  were  in  possession,  nor  of 
bonuSs,  and  the  the  reversion  or  remainder  thereof,  nor  received  the  rents,  &c., 
[  *  346  ]  *nor  were  the  said  defendants,  or  either  of  them,  in  possession 
grantor  has  a  1^  of  the  said  lots  at  the  time  of  the  said  bargain  and  sale,  &c., 
^AsessTolTo^a  R^  which  the  said  defendants  sufficiently  knowing,  took  and 
part,  and  a  part  accepted,  (fec.  Contrary  to  the  form,  &c.  The  plaintiff  aver- 
Sou^***^aiioiher  red  the  value  of  the  premises  to  be  3,000  dollars.  The  defend-  , 
P«^  o(^.«anj«  ants  pleaded  nil  deoent.  The  cause  was  tried  at  the  Circuit 
actual  occupa*  Court,  in  Albany,  the  6th  o(  September^  1800,  before  Mr.  Jus- 

adveweiyto'^the      The  following  Were  the  material  facts  proved  at  the  trial. 

f[rantor,yettak- 

ng  such  a  deed       (a)  Greenlea/'s  edition  of  the  Iaiws  of  AVtc-  York,  vol.  2.  p.  40.    It  is  the  8Ui  MCtioa 

V  not   mamte-  of  the  act  in  the  Revised  Lau-M,  vol.  1.  p.  32o. 
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The  plaintiflf  and  his  brother  had  lived  on  Dc  Brutj*s  paten t,     ALBANY, 
of  which  the  lots  mentioned  form  a  part,  ever  since  the  year  -^"S"***  '^ 
1752.     They  had  been  in  the  undisturbed  possessi(»i  of  the     VaitDtcx 
patent,  and  had  built  a  iarm-house,  barn,  (&c.  upon  it,  and  had         ^• 
cleared  in  several  parts  about  120  acres,  and  exercised  various  &^Vosburgh. 
acts  of  ownership  over  it.     The  plaintiff  and  another  person 
took  possession,  about  six  years  since,  of  No.  1,  in  the  7th  ^^whereS^ 
allotment  of  the  division  of  a  part  of  the  said  patent,  made  in  P^°"*?    T?f 
1793,  by  enclosing  it,  and  leased  out  parcels*  of  the  said  lot.       S^*^<2f  advice 

The  deed  of  Maria  Ilerkemer  to  the  defendants  was  dated  ^counsel,  and 
the  8th  o(  February y  1800,  by  which,  in  consideration  of  375  circumsiances*' 
dollars,  she  bargained,  sold  and  released  to  them,  as  tenants  ^^    ^^^^   ^^^'^ 
in  common,  all  her  right,  title,  &c.  to  a  certain  parcel  or  right  iiiU!Dtiontopur^ 
of  land,  belonging  to  her,  in  De  Bi^uy**  patent,  and  "  compre-  chase  a  pretend, 
hended  within  the  lands  possessed  by  the  Van  DycJc  family, 
and  as  might  be  more  fully  seen  by  the  will  of  Stephanus  Van 
Ahn^mndG  the  17th  of  May  ^  1740."    It  was  objected,  that  this 
description  was  variant  from  that  contained  in  the  declaration ; 
but  parol  proof  was  admitted,  though  opposed,  tliat  subsequent- 
ly to  the  deed,  the  defendants  had  declared  that  they  claimed  a 
ninth  part  of  the  said  Siephanus  Van  Aleuts  right  in  De  Bruy^s 
patent,  as  well  of  all  the  lands  possessed  by  the  Van  DycJcs,'aB 
of  the  residue.   Before  the  defendants  made  the  purchase,  they 
were  informed  by  the  plaintiff,  that  he  and  Henry  Van,Dyck 
claimed  the  whole  share  of  Stephanus  Van  Alen,  and  the  de- 
fendants were  warned  not  to  make  the  purchase.    The  deicnd- 
ajits  replied,  that  they  were  advised  by  counsel  that  they  might 
purchase,  *and  that  there  was  no  dispute  about  it.    One  of  the      [  *347  J 
defendants  had  declared  to  two  of  the  witnesses,  that  in  case 
they  lost  the  land,  they  were  not  to  pay  Mrs.  H.  any  thing. 

The  defendants  read  in  evidence  the  will  of  Siephanus  Van 
Alen,  dated  the  17th  of  May^  1740,  by  which  he  devised  all 
nis  lands,  &.C.,  in  De  Bruy^s  patent,  to  his  three  sons,  equally, 
in  fee,  with  a  proviso,  that  they  pay  to  his  four  daughters,  and 
to  his  granddaughter  MariBy  esich  12/.  ]0«.,  within  six  years 
after  the  death  of  his  wife,  on  condition,  that  if  they  or  either 
of  them  fail  to  pay  the  said  sums,  the  said  daughters  and  grand- 
daughter shall  each  have  in  fee  one  eighth  of  all  the  lands  ber 
queathed  to  the  son  in  default.  He  further  dedred  his  sons^ 
in  case  any  of  his  daughters  were  inclined  to  purchase  of  them 
the  lands  in  De  Bmy*s  patent,  for  a  living  for  herself  and 
family,  to  let  such  daughter  have  it  at  the  same  price  at  which 
the  sons  had  it. 

Two  of  the  sons  died  about  54  years  ago,  under  age  and 
without  issue.  Maria  Herkemer^  who  was  the  granddaughter 
mentioned  in.  the  will,  married,  and  her  husband  died  about 
ten  years  ago.  For  many  years  before,  and  ever  since  the 
death  of  her  husband,  she  has  resided  out  of  the  state.  The 
deed  for  her  right  in  De  Bruy^s  patent  was  executed  in  Canada^ 
and  the  defendants  gave  their  notes  for  the  consideration 
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ALBANY,     money.     At  the  time  of  executing  the  deed,  the  defendants 

Aoguit,  1806.   ^g,.^  allowed  45  dollars  for  the  trouble  of  coming  to  Canada^ 

""vaTdycT^  and  wished  a  greater  allowance  because  they  should  expend  a 

b'  good  deal  of  money  at  law  in  getting  the  land.     Mrs.  H.  said 

.v^VosBORGH.  she  had  a  good  right  to  the  land,  but  the  Van  Dyeks^  being  in 

possession,  intended  to  keep  her  out.     The  plaintiffs  claimed 

under  the  will  of  Stephanus  Van  Alen^  and  in  right  of  their 

mother  Hyletje,  one  of  the  daughters,  all  the  lands  in  the 

patent ;  and  they  claimed  to  hold  by  a  construction  which 

gave  them  the  whole.     A  grandson  of  Stephanus  Van  Alen 

and  his  heirs  had  cut  wocncI  on  the  undivided  part  of  the 

patent  for  many  years.     About  three  years  ago,  Isaac  Van 

Alen^  who  possessed  a  piece  of  land,  laid  out  in  one  of  the 

divisions  of  the  patent,  under  Maria  Herlcemer,  was  requested 

y  ^  ^48  ]      by  the  plaintiff  to  give  up  *the  possession,  which  he  refused, 

as  he  meant  to  buy  it.     The  plaintiflf  desired  him  not  to  do  so, 

as  he  intended  to  go  to  the  agent  of  Maria  Herkemer,  and  buy 

it  for  himself.     The  plaintiff  also  asked  one  of  the  defendants 

if  he  would  take  5007.  for  his  bargain,  which  he  refused. 

Fourteen  years  ago,  a  piece  of  land  was  held  in  the  patent  by 

a  person  as  tenant  to  one  who  married  a  granddaughter  oi 

Stephanus  Van  Alen.     It  was  further  proved,  that,  in  1787, 

the  plaintiff  admitted  the  right  of  a  daughter  of  Stephanus  Van 

Alen  and  of  Maria  Herkemer  to  the  lands  in  the  patent. 

In  the  year  1720,  a  division  of  part  of  the  patent  was  made, 
and  in  1752,  another  division  of  a  part ;  and  the  residue  was 
divided  in  1793.  The  lots  composing  the  old  farm,  possessed 
by  the  plaintiff  and  his  brother,  were  laid  out  for  them  in  1752, 
and  the  residue  of  the  lands  in  dispute  were  laid  out  in  1793, 
for  the  representatives  of  Stephanus  Van  Alcn,  except  two  lots 
laid  out  in  1720  and  1752,  two  thirds  of  which  the  plaintifl 
took  possession  of  about  ten  years  ago,  and  the  residue  has 
been  more  than  thirty  years  past  in  the  possession  of  the  children 
of  Stephanus  Van  Alen^  the  son  of  the  testator. 

The  judge  told  the  jury,  that  the  possession  of  one  tenant 
in  common  was  the  possession  of  the  other,  unless  it  appeared 
otherwise.  That  the  plaintiff's  possession  having  been  so  long, 
and  he  having  received  the  rents  solely  for  himself,  was  proof 
that  he  held  in  his  own  right,  and  adversely.  That  the  plain- 
tiff's case,  according  to  the  evidence,  was  complete ;  but  if 
the  jury  thought,  from  the  evidence  of  the  plaintiff's  declara- 
tions, that  he  meant  to  acknowledge  the  title  of  Mrs.  Herke- 
mer,  and  that  he  held  for  her,  then  they  ought  to  find  a  verdict 
for  the  defendants,  otherwise  for  the  plaintiff.  The  jury  found 
a  verdict  for  the  plaintiff  for  four  hundred  dollars. 

There  had  been  a  former  argument  of  the  motion  for  a  new 
trial,  when  the  judges  were  equally  divided  in  opinion.     A 
change  having  taken  place  afterwards  in  the  bench,  it  was 
agreed  that  the  cause  should  be  argued  a  second  time. 
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.On  the  second  argument,  fVilltams  and  Hoffman  were  for     Albany, 
•the  defendants,  and   Van   Vechten  and    Van  Nes$  for  the  ,^^^;J^ 
plaintiff.  Vah  Dtck 

WiUiam^y  for  the  defendant. (a^     The  deed  or  contract  must  Van  Bevrki 
be  truly  and  correctly  stated  in  tne  declaration,  and  a  variance  ^  ^^'^'^q'V 
between  that  and  the  proof  will  be  fatal.     On  this  point,  there      L     ^^^  J 
was  no  difference  between  an  action  on  this  and  on  any  other 
penal  statute.     The  same  rules  that  were  required  in  regard 
to  the  statute  of  usury,  or  any  other  penal  statute,  were  ap- 
plicable to  this  case.     In  cases  upon  such  statutes,  a  variance 
between  the  date  of  the  contract,  as  laid  in  the  declaration, 
and  the  one  proved,  had  been  held  fatal. f     Here  the  declara-  t  Cowper,  671. 
tion  stated  the  conveyance  to  be  on  the  first  of  February,  and  qy^J^^  j^l 
it  appeared  in  evidence  to  be  dated  the  8th  of  February,     As  las,  665.  JBnt- 
the  measure  of  damage  in  this  case  depended  on  the  value  of  ^  ^'^^Ihi 
the  premises  at  the  time  of  sale,  the  day  was  material.;^     The  note  in  the  last 
subject,  or  premises  conveyed,  ought  also  to  be  clearly  and  Swes  «ince**and 
precisely  laid  in  the  declaration.     If  there  be  any  uncertainty  the  distiuciion. 
in  this  respect,  parol  proof  cannot  be  admitted  to  alter  or  en- 
large the  grant,  and  thereby  to  increase  the  liability  of  the  de-  f^,^KifJ^ani 
fendants.     The  parol  evidence  to  explain  what  part  the  de-  Barws  v.  HUi 
fendants  claimed  was  inadmissible.  ^Stvk^cJ^!^', 

2.  As  to  the  title  of  the  defendants.  By  the  devise  over  in  n. 
the  will  of  Siephamis  Van  Alen,  Maria  Ilerkemer  became  en- 
titled to  a  ninth  part ;  and  though  it  may  be  contended  on  the 
other  side  that  the  second  clause  in  the  will  defeats  the  opera- 
tion of  the  first,  and  that  a  trust  was  created  which  survived  to 
Cornelius,  and  that  a  deed  from  him  was  to  be  presumed;  yet 
from  the  terms  of  the  will  and  the  evidence,  the  inference  was  ' 
the  reverse.  There  was  no  evidence  of  her  paying  any  part 
of  the  legacy,  and  the  presumption  of  law  must  be,  that  she 
entered  under  her  own  right  to  an  undivided  ninth. part,  to 
which  she  was  entitled  by  the  will,  rather  than  under  the  ope- 
ration of  the  second  clause.  All  her  acts,  too,  are  evidence  that 
she  entered  as  a  tenant  in  common  under  the  will. 

*3.  To  create  a  lawful  impediment  to  her  conveying,  there      [  *  350  ] 
must  be  either  an  actual  or  presumptive  ouster :  The  co-tenants 
have   never   been  turned    out   of  possession,  and   the   pos- 
session of  Hyletje,  one   of  the   daughters,  must   be  consid- 
ered as  a  holding  for  the  benefit  of  all  the  co-tenants.§      A  1;^^*^'  '^ 
bare   entry  on  another,  without   actual  expulsion,  will    not  Shackuum.  s! 
create  a  disseisin,  so  as  to  prevent  the  possession  of  one  co-  ®-  *  •^^-  ^^' 
tenant  from  enuring  to  the  benefit  of  the  other.  ||     There  can  ■  /^  ,ec  398 
be  no  such  thing  as  a  parol  disseisin  by  a  mere  adverse  claim. IT  1  SaUc,fA&, 
The  court  ought  not  to  presume  a  fact,  so  as  to  subject  the 
defendants  to  a  penalty.     It  is  the  province  of  the  jury  to  pre-  \^^iS^^\ 
^ume  an  ouster;  here  it  was  not  lefl  to  them ;  and  if  the  court 

(«)  The  argument  havinc:  been  opened  at  a  lerai  prior  to  the  rommencement  of  these 
i^Tlfl,  I  did  not  hear  it.  The  substance  is  here  given  front  some  loose  notes  ftin  shed 
I  f  a  friend. — Reporter. 
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ALBANY,  refuse  a  new  trial  on  that  presumption,  they  will  take  the  qoc^ 
,^^^^^j!^^  tion  of  fact  from  the  decision  of  a  jury.     It  is  fairly  to  be  in* 

Vah  Dyck  ferred,  from  the  fects  in  the  case,  that  Mrs.  Herkemer  was 
,,     ^'  under  age  when  her  aunt  entered  ;  if  so,  the  entry  would  enure 

Van  Beorxit    ^     ,        .®      /.^  ,  '  '  ' 

Sl  Vosburgh.  to  her  benefit,  j 
7  Term  Rev       ^^  laches  cau  be  imputed  to  Mrs.  Herkemer,  that  she  has 

586.  m  jSoi  not  exercised  her  right  within  due  time,  for  she  has  been 

Temm  tt^*  ^"^  of  the  state^opd  during  her  absence  her  right  would  be  saved. 

'~'^'    '  The  actual  posi^ession  of  the  Van  Dycks  has  been  confined 

to  120  acres,  until  within  a  few  years,  and  at  the  time  of  the 

trial  they  were  not  in  possession  of  more  than  310  acres.  Now 

Mrs.  Herkemer  could  never  be  disseised  of  that  part  which  the 

I  6  Camyn**  plaintiff  has  never  possessed.^     She  could,  therefore,  l^ally 

D^.  8emn,  F.  ^Qj^y^y  {j^j  rjg}j|  ^q  g^jh  part  of  the  land  as  was  not  in  actual 
adverse  possession.  The  deed  must  be  construed  as  intending 
to  convey  her  right  only  to  such  part  as  was  not  possessed  by  the 
plaintiff.  If  a  deed  be  susceptible  of  different  interpretations, 
that  ought  to  be  adopted  which  will  give  it  effect.  If  the 
parol  evidence  be  rejected,  there  is  no  difficulty  in  giving  this 
construction  to  the  deed.  To  extend  the  title  by  construction 
or  parol  evidence,  so  as  to  make  the  grantor  liable  to  a  penalty, 
is  unnecessary  and  unreasonable.  The  expression  is  general, 
and  it  is  fair  to  refer  it  to  what  was  actually  possessed  by  her 
own  tenant.     If  the  deed  be  construed  to  extend  to  her  right- 

f  ^351  ]  ful  estate  only,  *then  there  can  be  no  ground  for  this  action 
The  reference  to  the  will  of  Stephanus  Van  Alen  shows  mere 
ly  that  Mrs.  H.  intended  no  more  than  to  convey  her  right 
and  title  to  whatever  she  might  lawfully  claim  under  that 
'  will.  Besides,  the  devise  to  Mrs.  If.  was  a  Uen  on  the  land, 
and  the  plaintiff  took  it  with  that  lien,  which  may  be  a  proper 
subject  of  conveyance,  as  in  the  case  of  mortgages  and  other 
liens. 

4.  Another  objection  is,  that  the  scienter  was  a  material  fact, 
which  ought  to  have  been  left  to  the  jury,  and  it  was  not  sub- 
mitted to  their  consideration. 

Van  Vechten  and  Van  Ness,  for  the  plaintiff.  1.  The  pur-- 
chase  is  the  basis  of  this  action  ;  the  time  is  immaterial.  The 
declaration  states  all  material  facts.  The  offence  consists  in 
purchasing  land,  the  title  to  which  the  defendants  knew  was 
in  dispute.  If  the  objection  had  been  made  at  the  trial,  it 
might  have  been  obviated.  It  ought  not  to  prevail  here. 
The  day  need  not  be  precisely  laid,  though  it  may  be  mate- 
rial to  prove  the  day  at  the  trial,  in  order  to  ascertain  the 
damage.  In  case  of  bonds,  notes,  and  other  written  con- 
tracts, where  the  paper  is  in  the  party's  possession,  the  instru- 
ment must  be  truly  and  accurately  set  forth.  In  other  cases, 
this  is  not  required.  The  reason  why  the  exact  day  must  be 
proved  as  laid  in  the  declaration,  in  cases  of  usury,  is,  be- 
cause the  offence  is  taking  money  for  the  "orbearance  from  a 
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certain  day  to  a  certain  day ;  the  day  is  material,  as  there     aiaant, 
may  be  various  contracts  on  aifferent  days,  which  would  create  ,^^^^^^J^ 
distinct  offences.     Here  there  can  never  be  another  action  for     vau  dtck 
the  same  offence.     The  deed  is  merely  evidence  of  the  pur-  ^^^  beurkit 
chase.     Becanse  the  date  is  different  from  that  stated  in  the  d&VosBURGH. 
declaration,  it  does  not  follow  that  it  is  the  true  one,  for  it  may 
have  b^en  antedated.     But  it  is  a  sufficient  answer  to  say  that 
the  plaintiff  was  a  stnmger  to  the  deed,  and  ought  to  be  ex- 
cused for  any  inaccuracy  as  to  its  date.f  se^'Stw^'j^!*' 

2.  The  deed  was  for  the  right  of  the  grantor,  without  specify-     "  ^"^' 
ingthe  quantity  of  land ;  it  therefore  becomes  necessary  to  resort 

to  parol  evidence  of  the  quantity.   The  *value  of  the  landcould       [  *  353  ] 
not  be  ascertained  without  showing  the  quantity,  and  that 
could  be  proved  only  by  parol  evidence.    The  general  descrip^ 
tion  in  the  deed  rendered  such  proof  necessary.     If  the  quan- 
tity could  not  be  ascertained  by  the  deed,  it  must  be  proved 
aliunde.    Can  it  be  permitted  tlwt  a  party  should  intrench  him* 
self  in  general  expressions,  and  evade  the  provisions  of  a  high- 
ly beneficial  statute,  by  using  general  werds  of  description 
under  which  may  be  comprehended  some  trifling  interest  of  tho 
grantor  that  he  might  lawfully  convey  ?     If  this  be  allowed, 
Uie  act  may  always  be  eluded,  and  the  oldest  and  best  estab- 
lished titles  to  land  be  brought  into  litigation  with  immunity. 
The  purchase  being  the  gist  of  this  action^  the  quantum  was  mat- 
ter to  enable  the  jury  merely  to  ascertain  the  damages.;!:  In  an-  01*^5 ^'^pjjjl' 
other  point  of  view,  the  evidence  became  necessary  to  repel  an  u,  1  HawSTe. 
objection  of  the  defendants,  that  the  recovery  was  to  be  limit-  J^;J^^^^JJ;,^,^ 
ed  to  the  small  quantity  of  land  possessed  by  Isaac  Van  Alen.  of  this  action, 

3.  As  it  has  been  already  decided  by  the  court,  that  Mrs.  an<Jthcmtf«c« 

»-«■  .  •     •  1         necessary       to 

U,  was  not  a  tencmt  tn  common^  it  is  unnecessary  to  argue  that  soimort  it,  see 
point.^  It  appears  from  the  facts  stated  in  the  case,  that  fly-  J^j  ^J^^j^' 
letje  did  make  her  election  as  to  taking  the  land  in  lieu  of  the  c.  86.'  p.  ^9! 
legacy.     She  and  her  children  took  possession  of  her  share  or  '^^  ^ 

P'^'/T-       W     .A.U..U  '      .W  •     r  JSeelCa.W. 

4.  It  n  objected  that  the  recovery  m  this  case  is  for  more  6'i,VanDvckr, 
than  the  plaintiff  was  entitled  to,  as  other  persons  possessed  ^y^^^^^ 
some  shares  which  ought  to  have  been  deducted.     Some  of 

these  had  been  transferred  to  the  Van  DycJcs.  The  quantum 
to  be  recovered  was  a  question  for  the  jury,  and  if  they  have 
found  a  trifling  sum  too  much  or  too  little,  their  verdict  ought 
not  to  be  disturbed.  It  does  not  appear,  however,  but  that 
they  did  make  the  proper  deductions. 

5.  The  proof  of  ouster  was  strong  and  decisive.   The  opijiion 
of  the  judge  on  that  point  w^s  correct,  and  it  was  his  duty  to 

state  it  to  the  jury.||  ISee  1  Cmmg, 

6.  The  entry  of  the  plaintiff  would  be  effectual,  though  Mrs. 

H.  were  out  of  the  state,  or  an  infant.     For  the  statute  *mere-       [  *  353  ] 
ly  saves  the  right  of  entry  in  the  person,  and  it  is  not  transfer- 
able.    The  saving  is  to  the  parties  only,  or  their  heirs,  and  not 
to  their  assigns.     A  feme  covert  may  be  disseised.lT  1 1  Lmn.  is& 
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ALBANY,        7.  The  court  cannot  so  construe  or  modify  the  deed  as  to 

August,  1806.   make  it  relate  to  the  possession  of  Laac  Van  Alen  only.     In 

^"vANDfcir'  this  way  the  statute,  which  is  made  to  protect  terienants^^  and 

V.  in  aid  of  the  common  law  for  the  prevention  of  litigation  and 

fe^VosBURGH.  fraud,  would  be  entirely  defeated.     In  regard  to  this  statute,  it 

is  not  necessary  that  the  deed  should  be  good,  or  bad,  in  toto. 

86.  T  *14.  10  It  may  be  good  in  part,  and  void  in  partf    Though  the  deed, 

Coke,  48.  therefore,  may  be  good  as  to  a  small  part,  still  it  is  bad  as  to 

the  residue,  and  that  is  sufficient  to  sustain  the  verdict. 

M.  13.  F^.Heh.      8.  Admitting  the  legacy  to  have  been  a  Ken  on  the  land, 

M.  3  Cokeros.  which  is  very  questionable,  yet,  as  the  money  paid  by  tlie 

o!u^£iu.^m.  defendants  was  much  more,  it  is  evident  that  it  was  not  their 

intention  to  buy  a  mere  lien.     At  best,  it  was  a  chose  in  action^ 

or  conditional  limitation,  which  was  not  assignable.     Besides, 

admitting  Mrs.  H.  had  a  right  of  entry  for  tlie  non-payment  of 

the  legacy,  still  it  was  a  disputed  right,  and  so  within  the 

statute.     But  after  fifty  years  have  elapsed,  the  law  will  presume 

that  the  legacy  was  paid. 

9.  The  applicatiAi  to  counsel,  so  far  from  being  an  excuse 
to  the  defendants,  shows  that  they  knew  the  title  was  disputed, 
and  that  they  only  wanted  the  advice  of  counsel  how  they 
might  evade  the  statute.  The  language  of  the  deed,  as  well 
as  the  whole  conduct  of  the  defendants,  manifest  a  contrivance 
to  elude  the  penalty  of  this  act.     The  scienter  was  clearly  and 

.  indisputably  proved,  and  the  whole  evidence  in  the  cause  was 
fairly  left  to  the  jury. 

10.  That  the  declaration  is  against  the  defendants  jointly y  is 
no  objection.  The  plaintiff,  being  a  stranger  to  the  deed,  is 
not  bound  to  declare  according  to  the  exact  rights  of  the  par- 

Sf*  Tlf^ii^*  ties.§  The  declaration  is  for  a  joint  purchase,  and  so  was  the 
P6  T.  W  '  *'  fact.  Where  the  offence  is  one  *and  single,  and  cannot  be 
[  *  354  ]  severed,  an  action  will  lie  against  two  or  more  who  join  In 
I  rowper,^{\,  committing  it.|| 

Hoffman,  in  reply.  The  offence  created  by  the  act  is  not 
merely  the  taking  of  a  deed.  A  contract  or  agreement  for  Uie 
purchase  of  the  pretended  title  is  equally  an  offence.  It  is 
not  true,  that  if  the  plaintiff  fail  in  the  present  action,  the  ac« 
will  be  evaded.  An  evasion  of  this  action,  and  of  the  act,  an 
different  things/ 

This  sort  of  action  is  not  entitled  to  any  particular  favor 
and  the  plaintiff  ought  to  be  bound  to  the  strict  rules  of  plead 
ing.  He  might  have  declared  generally  ;  he  has  chosen  to  de- 
clare on  a  bargain  and  sale,  and  to  rest  himself  on  a  particulai 
deed,  the  date  and  contents  of  which  he  has  set  forth.  He 
was  not  bound  to  set  them  forth ;  but  if  he  will  undertake  to  dc 
so,  he  must  prove  the  deed  exactly  as  stated.  Where  the  op- 
posite party  is  in  possession  of  a  deed,  the  plaintiff  need  not 
make  a  profert,  but  he  ought  to  state  that  fact  by  way  of  ex- 
cuse. The  act  renders  the  date  of  the  deed  material,  and  the 
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apparent  date  is,  prima  facie^  the  true  day  of  delivery,  unless     Albany, 
the  contrary  be  shown.     If  there  were  a  diJBference,  it  should    ^"«^'  ^^^• 
have  been  so  stated  in  the  declaration.     The  statute  against  ^^ylTDfcir' 
chumperty  is  entitled  to  no  more  favor  than  that  against  usury,         ^• 
or  other  penal  statutes.      In  actions  on  such  statutes,  courts  ^^yotlviaa 
always  hold  the  plaintiff  to  strict  proof     Thus,  in  the  case  of 
fViboTiy  qui  tarn,  v.  Gilbert jf  the  declaration  described  the  .^^    AP«tf 
parish  as  Saint  Ethelbug,  e^nd  it  being  proved  that  its  real  ssi.^ 
name  was  Saint  EtheUmrffaj  the  variance  was  held  fatal.    The 
plaintiff  should  have  declared  that  the  defendants  purchased 
all  the  pretended  right  of  Mrs.  HerJcemer,  and  then  averred 
that  she  had  no  right,  &c.|      The  scienter  is  the  essence  of  tiBViner,!^ 
the  offence,  and  the  subsequent  declarations  of  the  defendants  **'  ^' 
are  no  evidence  of  a  scienter  as  to  the  purchase  of  cne  ninth. 

2.  Mrs.  HerJcemer  does  not  pretend  to  claim  the  one  ninth  as 
devised  under  the  will,  and  the  parol  proof  was  inadmisnble. 

It  may  be  requisite,  in  order  to  ascertain  *the  damages,  but       [  •  355 1 
parol  proof  can  never  be  received  to  vary  the  construction  and 
affect  the  operation  of  a  solemn  deed. 

3.  Again,  here  is  an  action  against  the  defendants  yotnJy  for 
H  joint  offence,  when  the  statute  mentions  only  a  several  offence. 
Every  man  must  be  responsible  for  his  own  acts.  The  scientia 
of  one  man  is  not  the  scientia  of  another.  Though  two  ard 
joined,  yet  one  is  liable.  The  statute  speaks  of  the  offenders 
as  single  or  separate ;  it  uses  the  words  buyer  or  seller,  and  the 
buyer  or  taker  incurs  the  penalty.    Separate  actions  might  have 

been  brought.^    The  defendants  are  tenants  in  common,  and  (  Cowper,  610. 
are  not  liable  for  a  joint  penalty.      Suppose  that  twenty  indi- 
viduals had  purchased  as  many  parcels  of  land,  and  had  taken 
but  one  deed.     If  the  action  is  brought  against  all,  one  might, 
on  failure  of  the  rest,  be  made  liable  for  the  whole. 

4.  The  rule  as  to  a  deed,  being  void  in  part,  and  void  m  totOy 
does  not  apply  to  the  present  case.  Where  a  deed  on  the 
face  of  it  is  void  in  part,  it  is  void  in  toto  as  an  annuity  deed  ; 
but  this  is  by  statute.  Deeds  for  the  purpose  of  maintenance 
were  void  at  common  law,  before  the  statute  of  Henry  VIII. 
Deeds  for  champerty,  &c.  are  not  made  void  bv  the  statutd 
against  champerty.  They  are  void  by  common  law  as  being 
maintenance.  The  case  cited  in  Twwm?s  case,  was  that  of  a 
fraud  against  the  statute  of  5  Mizabeth.  So  that  where  a 
deed  is  to  be  made  void  by  common  law,  it  may  stand  as  to 
mch  part  as  is  not  against  the  statute.  Would  this  deed  ' 
have  been  valid  at  common  law  i  The  possession  of  one  ten- 
ant m  common  is  the  possession  of  all.     Have  the  Van  Dycks, 

in  regard  to  the  whole  1,200  acres,  ousted  or  diueised  Mrs. 
Herkemer  7    The  ouster  or  disseisin  must  be  actual  and  coex- 
tensive with  the  whole  1,200  acres,  otherwise  the  plaintiff  can- 
not claim  by  actual  ouster.     Disseisin  was  a  crime  at  common  ^iaSTc'.&Li 
law,l|  and  was  not  to  be  extended  beyond  the  actual  possession  3,4.  '  ' 
or  improvement  of  the  land,    ''^he  possession  in  such  case  is      f  *356 1 
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not  conslructive.  Where  the  party  is  in  actual  possession  an* 
der  a  kgat  titky  it  may  be  extended  by  construction ;  but  where 
be  has  no  legal  title,  there  can  be  no  constractire  possession. 
Constructive  possession  is  matter  of  law ;  actual  possession  is 
matter  of  &ct.  If  the  legal  title  to  any  part  be  in  the  defend- 
ants, they  liave  the  constructive  possession  of  all  the  land  not 
in  the  actual  possession  of  the  plaintiff  who  claims  merely  by 
possession.  Until  six  or  seven  years  since,  no  more  than  120 
acres  were  actuatty  possessed  by  the  Van  Dycks.  Such  a  pos- 
session can  never  deprive  Mrs.  Herkemer  of  her  right  to  sell 
her  legal  estate.  By  her  tenant  Isaac  Van  Ahn,  Mrs.  Herke-- 
mer  was  in  actual  possession  of  part  of  the  land  ;  her  deed, 
therefore,  will  operate  to  convey  so  much  at  least.  If  the  deed 
be  valid  so  far,  it  is  not  within  the  statute.  Why  give  land 
by  construction  to  the  plaintiff,  rather  than  to  Mrs.  Herkemer 
who,  being  in  possession  of  a  part,  under  a  legal  title,  has  a 
flurer  claim  to  have  her  possession  extended  by  construction  ? 
As  the  scienter  constitutes  the  essence  of  the  offence,  it  was 
the  peculiar  province  of  the  jury  to  decide  upon  iV  If  the 
judge,  by  deciding  on  that  iact,  as  well  as  on  that  of  the  ovisier 
of  Mrs.  Herkemer  J  has  withdrawn  it  from  the  consideration  of 
the  jury,  the  court  ought  to  grant  a  new  trial,  that  the  jury 
may  pronounce  upon  what  is  so  material  in  this  action. 

THOBfPsoBT,  J.  On  the  argument  of  the  present  motion,  a 
great  variety  of  questions  have  been  presented  to  the  consider- 
ation of  the  court.  I  shall,  however,  confine  myself  to  one  or 
two  of  them,  which  go  most  directly  to  the  merits  of  the  case, 
and  which,  in  my  judgment,  are  sufficient  to  warrant  the  grant- 
ing of  a  new  trial. 

This  action  was  brought  against  the  defendants  on  a  penal 
statute,  for  purchasing,  .as  is  alleged,  the  pretended  right  of 
Maria  Herkemer  in  Se  Bruy*s  patent,  and  which  she  claimed 
under  the  wiH  of  &epkmnus  Van  Alen,  It  becomes  necessary, 
therefore,  to  tnqnire,  whether  Mrs.  Herkemer,  at  the  time  she 
executed  the  deed  in  question,  had  any  right  or  *'title  to  lands 
in  De  Brmfe  ptttent  which  she  could  convey. 

[Here  the  judge  stated  the  clauses  in  the  will.] 

it  appeaora  from  the  case,  that  as  lately  as  the  year  1799,  the 
plaintiff  said  he  was  willing  to  pay  Mrs.  Herkemer  the  Irgncy 
given  her  by  the  will,  which  was  equivalent  to  an  acknowledg- 
ment that  it  oever  had  been  paid,  and  by  the  operation  rf  the 
will,  the  title  aad  right  to  one  eighth  of  the  land  became  vested 
in  Mrs.  Herkemer.  It  is  said,  however,  that  the  plaintiff 
claimed  title  to  the  land  under  his  mother,  who  was  one  of 
the  dau^ters  of  &ephanus  Van  Alen^  and  under  that  clause 
in  the  will  which  it  is  contended  gives  to  any  of  the  daughters 
the  right  of  electing  to  purchase  the  land.  It  is  of  but  little 
importance,  as  it  respects  the  present  suit,  under  what  title  the 
plaintiff  claims,  or  whether  that  title  be  valid  or  not,  provided 
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ihe  land  was  actually  occupied,  and  the  possession  held  ad- 
versely to  Mrs.  Herk€m€r^8  claim.  But  if  Mrs.  Herkemer  was 
in  possession,  either  by  herself  or  her  tenant,  or  if  the  lands 
were  unoccupied,  there  can  be  no  doubt  the  defendants  have 
not  incurred  any  penalty  in  purchasing. 

That  Mrs.  Herkemer  had  possession  of  some  land  within  De 
Bmy^s  patent,  is  not  denied,  hmc  Van  Alen  was  a  tenant 
under  her,  though  the  quantity  of  land  occupied  by  him  does 
not  appear,  but  it  was  deemed  of  some  importance  by  the 
plaintitf,  because  he  expressed  a  wish  to  purchase  it  from  Mrs. 
Herkemer^  and  declared  bis  intention  to  apply  to  her  agent  for 
that  purpose.  Here  was  another  recognition  of  Mrs.  Herke^ 
mer^i  right  in  the  patent.  The  deed  given  to  the  defendants 
would  unquestionably  vest  in  them  Mrs.  Herkemer^s  title  and 
right  to  all  the  lands  possessed  by  her  tenant.  But  it  is  said 
the  deed  goes  further,  and  includes  lands  in  the  possession  of 
the  Van  Jjycks.  The  description  of  the  premises,  as  contained 
in  the  deed,  was  general,  because  Mrs.  Herkemer^s  claim,  under 
the  will  of  Stephanus  Van  Alen^  was  that  of  an  undivided  right, 
and  as  a  \enant  in  common  with  her  co-devisees,  as  appears 
from  the  will.  This  will  account  for  that  part  of  the  descrip- 
tion which  *9peaks  of  land  possessed  by  the  Van  Dyck  family. 
If  the  Van  Dycks  had,  by  lapse  of  tin^,  or  otherwise,  acquired 
an  exclusive  and  adverse  possession  to  a  given  portion  of  the 
lands  of  Stephanus  Van  Ahn  in  this  patent,  so  as  to  prevent 
the  operations  of  the  deed  from  Mrs.  Herkemer^  as  to  that  part, 
this  would  not  vitiate  the  deed  with  respect  to  the  other  lands 
where  no  such  impediment  existed.  It  cannot  be  pretended, 
that  if  A.  should  convey  to  B.,  by  metes  and  bounds,  200  acres 
of  land,  and  on  a  survey  it  should  be  ascertained,  that  10  acres 
were  held  adversely  by  D.,  that  the  deed  would  be  void  as  to 
the  residue.  Ttie  judgment  of  law,  I  apprehend,  upon  such  a 
case,  would  be,  to  pronounce  the  deed  inoperative  as  to  the 
land  held  adversely,  and  good  as  to  the  residue.  (13  Vin,  58.) 
The  seme  rule  of  construction  must  be  applied  to  the  case  be- 
fore us.  That  the  deed  will  be  operative  upon  the  land  in 
possession  of  haac  Van  Akn^  is  indisputable.  How  much 
that  was,  is  not  shown.  It  may  be  equal  to  Mrs.  Herkemer^i 
rigkt  in  the  whole  patent.  But,  from  aught  that  appears,  the 
deed  will  attach  to  a  much  greater  quantity ;  for  the  right  of 
Stepkantu  Van  Alen  in  De  Bruy*s  patent  was  1 ,200  acres  of 
land,  and  an  adverse  possession  in  the  Van  Dycks  is  shown 
only  to  about  430  acres ;  and  it  does  not  appear  but  that  the 
residue  may  be  unoccupied,  and  might  be  legally  conveyed. 

The  circumstance  of  the  defendants'  having  purchased  under 
the  bona  Jide  advice  oS  counsel,  goes  very  far  to  remove  any 
criminal  intention  from  the  transaction;  and,  in  a  doubtful 
ease,  is,  I  think,  entitled  to  considerable  weight,  for  the  pur- 
pose of  showing  a  want  of  the  scienter  required  by  the  act,  in 
order  to  subject  a  party  to  the  penalty.     It  is  true  that  the  de^- 
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fendanU  were  apprized  that  the  pkiotiff  was  in  possession  of 
a  part  of  the  land,  but  they  also  knew  that  Mrs.  Uerkemer** 
claim  was  only  as  a  tenant  iq  oommon ;  and  they  probabljr 
were  informed  by  their  counsel,  that  the  possession  of  one 
tenant  in  common  was  the  possession  of  all,  and  therefore  Mrs. 
Ilerkemer  was  so  far  in  possession,  that  she  might  legally  con- 
vey even  that  occupied  by  the  Vcui  Dycks.  The  threats  on 
the  part  of  the  Van  Dycks  to  ^prosecute  the  defendants  if  they 
purchased,  are  not  entitled  to  much  consideration ;  for  they 
had  good  reason  to  conclude  that  those>  menaces  originate^ 
from  an  extreme  anxiety,  on  the  part  of  the  Van  DycJcsj  to  make 
the  purchase  themselves.  Under  these  circumstances,  I  cannot 
think  the  defendants  have  subjected  themselves  to  the  penalty 
which  has  been  recovered  against  them.  My  opinion,  there- 
fore, is,  that  a  new  trial  ought  to  be  granted,  with  costs  to 
abide  the  event  of  the  suit. 

ToMPKiN«»,  J.,  concurred. 

Kent,  Ch.  J.  Several  grounds  are  taken  in  support  of  the 
motion  : — 

1.  It  is  alleged  that  there  is  a  fatal  variance  between  the 
deed  stated  in  the  declaration,  and  the  deed  exhibited  on  the 
trial,  as  to  the  date  and  the  description  of  the  land.     The 
deed  produced  bears  date  on  the  8th  of  January y  1800,  e 
the  declaration  states  the  bargain  and  sale  to  have  been  on 

1st  of  February  following.  But  the  declaration  does  not  unc 
take  to  say  that  the  deed  was  dated  on  the  1st  of  Febru- 
and  does  not  in  terras  contradict  it ;  for  the  sale  may  have  been 
on  the  1st  of  FebrtLary^  notwithstanding  that  the  deed  had  an 
antecedent  date.  The  two  facts  do  not  necessarily  contradict 
each  other,  and  it  was  not  incumbent  on  the  plaintiff  to  have 
stated  precisely  the  date  of  the  deed,  nor  its  commencement, 
for  he  is'  presumed  to  be  a  stranger  to  it,  and  so  it  was  held  in 
the  case  of  Partridge  v.  Strange  and  CroJcer,  Plowden^  77.  b. 
Dyery  74.  S.  C.  In  respect  to  the  description  of  the  land,  the 
deed  was  sufficiently  set  forth,  and  there  is  no  absolute  vari* 
ancc.  The  declaratioa  states,  that  Maria  Herkemer  pretended 
a  right  to  07ie  ninth  of  sundry  lots  or  parcels  of  land  in  Kinder^ 
hooky  and  sold  the  same  ;  and  this  deed  is  for  all  her  right  and 
interest  in  and  to  a  tract  of  land  being  in  De  Bruy^s  patent  at 
Kinderhooky  without  stating  precisely  the  amount  of  her  right. 
All  her  righty  as  stated  in  the  deed,  may  well  be  intended  to 
apply  to  her  claim  to  a  ninth  party  as  stated  in  the  declaration ; 
and  as  the  plaintiff  was  a  stranger  to  the  contract,  *it  was  suf- 
ficient if  he  stated  the  substance.  The  gist  of  the  action  con- 
8i>t''d  in  selling  a  pretended  title.  The  amount  of  the  right 
da  tnol  v\as  only  matter  of  damages. 

2.  The  next  objection  is  to  the  competency  of  parol  proof 
of  Maria  Ilerkcnnr's  claim  to  one  nii\th,  as  stated  in  the  deda* 
ration.  But  tliis  objection  does  not  appear  to  me  to  be  weJ* 
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taken ;  for  the  testimony  did  not  go  to  vary  or  extend  the  deed. 
The  deed  was  for  all  her  right,  without  specifying  the  extent 
or  quantity  of  it,  and  the  parol  proof  was  to  show  what  was  the 
quantity.  This  proof  was  necessary  for  the  purpose  of  esti- 
mating the  value  of  the  land,  sold  by  the  deed.  The  jury, 
without  this  evidence,  would  not  have  had  any  rule  for  the 
assessment  of  damages.  If  this  proof  was  to  be  excluded,  a 
general  conveyance  of  riffht,  without  mentioning  the  extent  of 
it  would  completely  elude  the  provisions  of  the  statute. 

3.  But  a  more  serious  doubt  is  raised  as  to  the  illegality  of 
^he  deed,  because  it  was  proved  that  Maria  Herkemer  was  in 
possession,  by  her  tenant,  Laac  Van  Alen,  of  some  lands  in 
De  Bruy*s  patent,  which  had  belonged  to  the  estate  of  SU" 
phanus  Van  Alen;  and  it  is  further  urged,  that,  except  as  to 
the  lands  in  the  actual  and  adverse  possession  of  the  Van 
Difcksj  an  ouster  of  Mrs.  Herkemer^  as  to  the  residue,  was  not 
to  be  presumed.  As  to  the  question  whether  Mrs.  Herkemer 
was,  or  was  not,  to  be  adjudged  out  of  possession  at  the  time 
of  the  execution  of  her  deed,  of  all  the  lands  in  De  Bruy*s 
patent,  claimed  under  Stephanus  Van  Ahn^  the  tenancy  of 
Isaac  Van  Alen  excepted,  I  had  supposed  it  would  not  a^in 
have  been  agitated  after  the  decisions  of  this  court  in  April 
term,  1801,  and  May  term,  1803,  on  the  same  question,  in  a 
controversy  respecting  the  same  deed,  between  L.  if  H.  Van 
Dyck  and  the  defendants.  (1  Caines,  84.)  It  will  be  sufficient 
to  observe,  that,  if  the  facts  in  this  case  are  substantially  the 
some  with  those  in  the  former  cases,  I  shall  consider  myself  as 
bound  by  those  decisions.  I  have  carefully  compared  the  facts, 
and  there  does  not  appear  to  *me  to  be  any  material  difference, 
as  far  as  they  relate  to  the  ouster  of  Mrs.  Herkemer.  It  is  stated 
in  the  present  case,  that  the  plaintiff  and  his  brother  claimed 
the  lands  in  De  Bruy^s  patent,  under  the  will  of  Stephanus 
Van  Alen^  and  in  right  of  their  mother  Hyletje,  and  that,  under 
that  will,  fkey  claimed  all  the  lands  in  the  patent  derived  from 
Stephanus  Van  Alen,  and  that  the  lands  they  held  were  on  a 
construction  of  the  will  that  gave  them  the  tvhole ;  that  the 
share  o[  Stephanus  Van  Alen  amounted  to  1,200  acres,  chiefly 
pine  land ;  that  the  plaintiff  and  his  brother  have  lived  on  the 
land  ever  since  the  year  1752,  claiming  and  using  it  as  their 
own,  and  from  time  to  time  extending  their  improvements  and 
enclosures,  and  that,  for  years  antecedent  to  the  date  of  the 
deed,  they  had  430  acres  in  different  parcels  in  the  patent 
under  enclosure  and  occupation.  These  facts,  in  connection 
with  the  other  &cts,  that  Maria  HerkernerU  right  accrued  54 
years  before  the  death  of  her  uncles,  and  that  she  had  been 
married  at  least  40  years  before  the  date  of  the  deed,  and  had 
never  possessed  or  enjoyed  any  part  of  the  lands  in  the  patent, 
or  the  rents  or  profits  thereof,  except  a  small  and  recent  posses- 
sion taken  under  her  by  Isaac  Van  Alen^  fiirnish,  in  my  opinion, 
data  equally  strong  with  those  in  the  former  cases,  to  presume 
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^^J^II^^^IJ^  conclusion  is  now  to  be  adopted. 
Vav  Dyck         With  respect  to  the  possession  of  her  tenant,  it  was  matter 

V  ■  BED&xir  ^^  evidence  whether  the  general  sale  of  all  her  right  in  the 

&  VosBCRGH.  patent  was  intended  to  operate  only  upon  the  parcel  of  land 
possessed  by  Van  Ahn.  The  words  of  the  deed  are  not  so 
confined ;  she  grants  all  her  interest  in  that  tract  of  land,  in 
the  patent  now  comprehended  within  the  lands  possessed  by  the 
Van  Dyck  famih.  This  description,  by  the  terms  of  it,  refers 
not  to  Isaac  ran  Alen^s  lot,  but  to  lands  possessed  by  the 
Van  Di/cks,  and  the  better  construction  is,  that  the  possession 
of  Van  Akn  did  not  pass.  The  suggestion  that  Van  Aleuts 
lot  was  surrounded  by  lands  possessed  by  the  Van  Dyck  family, 
does  not  appear  to  be  warranted  by  the  case ;  it  is  a  forced  and 

f  *  362  ]  unnatural  construction  •of  the  meaning  of  the  description ;  and 
if  we  resort  to  parol  proof,  it  is  clear  that  Mrs.  Herkcmer  meant 
to  convey,  and  the  defendants  to  purchase,  lands  possessed  and 
held  adversely  by  the  Van  Dyck  family.  The  words  of  the 
deed  are  susceptible  of  this  definition  and  location,  and  if  it 
were  admitted  that  there  was  an  ambiguity  as  to  the  lands  in- 
tended, it  is  at  least  an  ambigtntas  latens,  which  is  explainable 
by  parol  proof;  That  the  deed  was  intended  to  convey^'a 
ninth  of  the  Van  Dyck  possessions,  was  not  disputed  upon  the 
trial.  Its  beiQg  limited  to  Isaac  Van  Alen^s  possession  made 
no  pai:t  of  the  defence,  but  the  defendants  set  up,  at  the  trial, 
the  right  of  Mrs.  Herkemer^  under  the  will  of  her  grandfather, 
to  an  undivided  ninth  part  of  his  estate  in  the  patent ;  and 
from  the  deed  itself  and  their  declarations,  made  before  and 
after  its  execution,  it  was  a  clear  and  undoubted  fiict  that  the} 
claimed  under  it  the  possession  of  the  Van  Dycks, 

But  admitting  the  deed  to  have  embraced  the  possession  of 
her  tenant,  and  to  have  been  so  far  valid,  that  will  not  afiecl 
the  plaintiiTs  right  of  action.  The  statute  cannot  be  eluded 
by  fraudulently  associating  with  a  pretended  title  to, one  farm 
a  valid  one  to  another.  As  the  statute  has  only  superadded 
to  the  common  law  offence,  the  penalty  of  forfeiture  of  the 
value  of  the  lands  sold  under  the  pretended  title,  it  may  per* 
haps  be,  that  the  deed  is  left  to  its  operation  at  common  law, 
by  which  it  would  be  good  as  to  one  title  and  void  as  to  the 
other. (o)  Admitting  the  deed  to  receive  this  construction,  it 
appears  to  me  to  be  a  point  immaterial  in  the  oase.  Whether 
the  possession  of  Van  Alen  be  or  be  not  included  in  the  deed^ 
it  was  manifestly  intended  to  embrace  a  ninth  of  the  Van  Dyck 
possessions,  and  is  equally  within  the  letter  and  spirit  of  the 
act.  A  party  can  never  be  admitted  to  defbat,  or  defy,  the 
provisions  of  the  statute  by  cunning  and  contrivance.    Our 

(a)  See  Kenison  v.  Colty  S  £09^9  Ren.  fSS.  in  (he  coDStniction  of  the  r^^ttrf  ad 
that  a  deed  mieht  be  void  as  to  the  transMr  of  the  ship,  it  migiM  be  cood  for  tin  yijuwia 
of  the  moaey  thereby  intended  (o  be  secured:  and  see  Ley**  JZcp.  19.  Moto/t  v.  JU«At 
<8  Term  Rtp,  411.)    Bat  see  2  Erans'e  Potkier,  App.  p.  18. 
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manners  and  state  of  society  have,  no  doubt,  greatly  diminished     ALBANY, 
the  terrors  of  this  species  of  maintenance,  but  the  mischiefs  of    August^jaw 
the  fraud  accompanying  such  acts 'remain  in  full  force.     The    yan  dick 
policy  of  the  act  may  change ;  but  its  construction  cannot.  ^     ^• 
The  evil  *intended  to  be  prevented  is  described  in  elevated  &^Vosburou. 
and  solemn  language,  in  the  old  books :  "  When  many  thought      [  *  363  J 
they  had  title  or  right  unto  any  land,  they,  for  the  furtherance 
of  their  pretended  right,  conveyed  their  interest  in  some  part 
thereof  to  great  persons,  and,  with  their  countenance,  did  op- 
press the  possessors."  (1  Le<m.  167.) 

It  was  further  objected,  that  the  suit,  being  for  a  penalty, 
ought  not  to  have  been  brought  against  the  defendants,  yotn%, 
as  they  are  not  answerable  for  each  other's  intentions,  and  as 
they  attempted  to  take  as  tenants  in  common.  But  this  was  a 
singled  offence,  committed  by  a  joint  act,  and  the  statute  gave 
but  one  forfeiture  or  penalty.  Nothing  is  more  common  than 
to  join  several  defendants  in  one  qui  tnm  suit  or  information 
upon  a  penal  statute,  and  the  defendants,  even  in  the  action  of 
debt,  may  plead  nil  dehent^  or  not  guilty,  at  their  election,  and 
they  ought  to  sever  in  their  pleas,  if  the  nature  of  their  defence 
require  it.  {HawTc.  b.  2.  c.  26.  s.  66,  67,  68.  Bvll.  N/P.  197.) 
The  offence  here  was  in  its  nature  single,  and  the  penalty  con- 
sequently single ;  though  the  defendants  united  in  committing 
it,  it  was  still  but  one  offence.  (Catop.  612.^  The  leading  case 
under  the  statute  of  32  Hen.  VIII.  c.  9,  or  which  our  act  is  a 
copy,  is  that  of  Partridge,  qui  tam,  &c.,  v.  Strange  end  CroJcer^ 
.and  which  is  so  fully  and  carefully  reported  in  Phwdtn.  That 
was  a  suit  against  two  defendants  for  the  like  offence,  and, 
notwithstanding  a  variety  of  objections  were  taken  to  the  ac- 
tion, it  appears  that  the  one  now  under  consideration  wholly 
escaped  the  attention  of  the  learned  iserjeants,  who  managed, 
that  cause,  and  I  cannot  but  conclude  that  it  must  be  deemed 
without  foundation.  The  operation  of  the  deed,  upon  the  face 
of  it,  being  to  create  an  estate  in  common,  makes  no  difference. 
The  pretended  title  did  not  pass  at  all,  but  the  criminal  act 
Was  equally  joint,  as  it  was  done  by  one  and  the  same  joint 
purchase.  If,  however,  we  were  to  allow  weight  to  this  objec- 
tion, it  is  a  sufficient  answer  to  say,  that  it  cannot  arise,  or  be 
iadmitted  under  the  present  motion  for  a  new  trial,  (fl) 

*If  it  we  e  true  that  the  scienter  was  not  submitted  to  the  [  *  35 1  * 
jury,  I  should  be  very  unwilling  to  uphold  the  verdict,  but  the 
case  does  not  warrant  that  inference.  The  evidence  of  the 
intent  of  the  party  was  full  and  complete.  The  act  was  com- 
mitted afler  warning  given,  and  was  done  upon  the  advice  of 
counsel,  which,  though  it  might  palliate,  can  never  be  penfiit- 
ted  to  justify  an  offence  against  the  laws.    When,  therefore, 

(«>  Li  Bnmard  v.  Cfwttingf  in  the  Exehequer  Chamber,  (d  B09,  f^  PuU^  2i5.)  in  an 
iction  against  two  proctors,  for  acting  as  such  without  having  obtained  and  entered  a 
tcr^rato  according lo  the  statnte,  brought  by  a  common  iniormer,  to  recover  the  pen- 
lAy,  It  \\;x%  lieid  that  two  proctors  could  not  be  sued  together  for  one  offence. 
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ALBANY,     the  judge  told  the  jury,  that  the  plaintiff's  case,  aocording  to 
'^^^'J^l  his  evidence,  was  made  out,  he  told  them  what  was  no  more 
than  palpable,  as  to  the  qtu>  animo  of  the  parties.  In  ray  opinion, 
therefore,  the  motion  for  a  new  trial  ought  to  be  denied. 

Livingston,  J.,  and  Spencer,  J.,  having  been  counsel  in  the 
cause,  gave  no  opinion. 

New  trial  granted. 


Cheviot  against  Brooks. 

icr^of**!!  "rip  THIS  was  an  action  of  assumpsit  The  cause  was  tried  at 
took  on  hoard  the  Ncw^YorJc  Sittings^  the  11th  day  of  Decemifr,  1804,  before 
Tc.,H^N^'  Mr.  Justice  Ldvingston.  The  agent  of  the  plaintiff  delivered 
Orleans,  to  bo  to  the  defendant,  who  was  master  of  the  ship  Patdina,  at  iVet^- 
iv'^Kwi  and  Orleans,  three  barrels  of  cochineal,  the  property  of  the  plain- 
si^ed  bi'iis  of  tiff,  to  be  delivered  to  him  at  New-Yorky  <&c.,  paying  freight, 
S'hrkepf,  &c.  The  defendant,  on  the  15th  of  June,  1799,  signed  lour 
Accompanied  '  bills  of  lading,  ouc  of  which  he  retained.  The  cochineal  was 
iomary****pro!Si  stated  to  be  shipped  for  the  account  and  risk  of  the  plaintiff, 
of  neutral  prop-  and  to  be  delivered  to  him  at  New^YorJc.  An  invoice  of  the 
which  hrrefus-  co^hincal,  and  proof  of  the  ownership,  made  before  the  Ameri- 
ed  to  take  the  can  vicc-cousul  at  New-OrUans^  (there  being  no  consul  there,) 
Sr!?oya^"i2l  ^'^  ^  consular  certificate  in  the  usual  form,  were  delivered  at 
[  *  365 1  ^^^  *same  time  to  the  defendant,  for  the  purpose  of  proving 
ship  was  cap.  the  property  in  case  of  necessity.  The  defendant  refused  to 
^m^uh*^  m  ''®^'^®  ^®  cochineal,  or  to  sign  the  bill  of  lading,  until  he  was 
ea'^ms*  look  fumished  with  such  proof  of  the  property.  The  Paulina  sailed 
p^rs  relative  ^^^  New-OrUaus  for  New-Yorky  the  18th  June,  and  was  cap- 
to  the  ship  and  turod  the  16th  July,  by  an  English  privateer,  and  sent  to  New 
f.l'FiK-iilS'-i  Providence,  where  she  arrived  the  22d  July.  The  captors  seized 

tvere  iiDeiiea  as,.  /  ii..  ii  i  %       • 

Spanish  prop,  the  Ictter-bags  and  ship's  papers,  broke  open  the  trunks  m 
were  thirty  dS?  8®'"'^'*  ^^  papers,  and  carried  all  they  could  find  on  board  of, 
fercnt  ship-  the  privatecr.  The  Paulina  and  her  cargo  were  libelled  in  the 
K^iSfi  ma  Vice-Admiralty  Court,  at  Nassau,  as  Spanish  property.  The 
claim  in  behalf  defendant  put  in  an  answer  and  claim,  under  oath,  in  which, 
and^  hiran-  ^^^  Specifying  the  names  of  several  shippers  and  consignees 
swer  to  the  of  the  goods,  he  says,  <'  that  the  three  barrels  of  cochineal  were 
SjdSKhad  P"*  ^^  ^^^^^  ^y  *  **'•  J^^^  Freret,  and  that  the  defendant 
sijped  no  bill  was  to  dclivcr  them  to  a  Mr.  Pierce,  who  was  a  passenger  on 
c^'/fMSSf'that  ^^^y  and  resided  at  New-York,  and  since  the  arrival  of  the 
it  belonged  to  Poulina  at  Nossou,  had  proceeded  for  that  city.  That  the 
pas9enger7"and  claimant  did  uot  sigu  any  bill  of  lading  therefor,  and  cannot 
UdronetoiV.  take  upon  himself  .to  say  whose  property  they  are,  having 
wptuW*^t*he  nierely  received  them  into  his  state-room,  and  was  to  deliver 
nve  a  parUcu-  them  to  the  Said  passenger,  who  was  to  pay  him  a  considera- 
tar  account  of  ^^^^  thercfor."  It  further  appeared,  from  the  admiralty  pro- 
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ceedings  at  Nassau^  that  the  defendant  had  answered  various     4LBANY, 
interrogatories,  in  which  he  mentioned  the  names  of  the  pas-  ^^^^^li^^ 
sengers  and  Tarions  particulars  concerning  them  and  the  goods      chetxot 
on  board,  and  of  bills  of  lading ;  but  said  nothing  of  the  cochi-  ^- 

neal,  nor  of  any  bill  of  lading  therefor.  The  court  acquitted  ^^ 
the  Paulina  and  the  greater  part  of  the  cargo,  being  satisfied  *•  owncm  and 
it  was  neutral  property,  and  ordered  further  proof  as  to  some  u^'ot^^^oods. 
shipments  of  money  claimed  as  neutral,  but  condemned  the  ^fSec"'^  SS 
three  barrels  of  cochineal  as  lawful  prize,  being  the  only  part  of  wM^coiStemn- 
the  cargo  that  was  condemned.  It  appeared  also  that  a  com-  ***'u-^!?.  *!^ 
mission  to  obtain  further  proof  as  to  the  property  was  sent  to  ^due  beine 
New-  YorlCy  but  nothing  was  done  as  to  the  cochineal.  or*dcuSn«i*S 

*The  declaration  contained  counts  on  the  bill  of  lading  for  **'  r  **3(}6*'i 
not  delivering  the  cochineal,  and  a  special  count  on  the  whole  furtiLr  proof. 
case.     The  defendant  pleaded  non  assumpsit.  '«»  .«»    wiion 

The  judge  charged  the  jury  that  it  was  a  question  of  good  hw*"nepiigrnce 
faith  between  the  parties,  and  that  if  they  believed  that  the  andmisconduct, 
loss  of  the  plaintifTs  property  had  been  occasioned  by  the  jSe^propcrty'S 
fraud  or  design  of  tj|e  defendant,  they  ought  to  find  a  verdict  ]?•  but  giving  a 
for  the  plaintiff;  but  if  they  believed  that  the  defendant  was  h,  b^'Tnst 
innocent  of  any  fraudulent  intent,  and  that  the  loss  had  hap-  jiuencc  of  which 
pened  through  mere  forgetfiilness,  mistake,'  or  unintentional  cd^if  wMlhi!Jid 
default  on  his  part,  they  ought  to  find  for  the  defendant.  That  ^^^J^  ^m  n?' 
as  all  his  papers  had  been  taken  from  him,  it  was  to  be  pre-  ^0!?^}^  be' thai 
sumed  that  the  defendant  had  forgotten  that  he  had  signed  *5P*'*^li'^}!!5 
the  bills  of  lading.  That  it  »ras  the  duty  of  the  captors,  \\^ed  a  bill  of 
accordmg  to  the  prize-act,  to  deposit  all  the  papers  with  the  ia<»'ng,  »»^d  his 
register  of  the  admiralty,  where  they  might  and  ought  to  have  j\Slfy\he  con- 
been  examined  by  the  court.  That  if  the  papers  relative  to  J'J^*^'*'"/.  "* 
the  cochineal  were  found  in  the  register's  office,  thev  ought  to  be^8dd°ihat°he 
have  been  considered  as  evidence  in  the  cause,  though  not  f*'*''l*^??r'  ^ 
exhibited  by  either  party.  So  that  the  misconduct  or  inatten-  in^^tx^id^,  no 
tion  of  the  defendant  was  not  the  cause  of  the  loss  of  the  evu'«n<*e  of 
property,  but  rather  the  misconduct  of  the  captors  or  the  court,  Uona/nTyiect"' 
m  not  depositing  the  papers  in  the  admiralty,  or  in  not  referring 
to  them.  The  jury  found  a  verdict  for  the  defendant.  A 
motion  was  made  to  set  aside  the  verdict  as  against  evidence, 
and  for  the  misdirection  of  the  judge. 

i9.  Jonesj  for  the  plaintiff.     It  is  the  duty  of  a  master,  in 
case  of  capture,  shipwreck,  or  any  other  accident  or  event,  to 
use  his  best  exertions  to  protect  and  preserve  the  property 
intrusted  to  his  care.     To  make  him  liable  in  case  of  loss,  it  is 
not  necessary  that  his  conduct  should  be  fraudulent.     He  is 
considered  as  a  carrier  for  AtVe,  and  answerable  for  ordinary 
neglect.f    He  is  responsible  for  every  injury  and  loss  that  may  t  Ji>nf*s  Lam 
happen  to  the  goods,  and  which  might  have  been  prevented  f^^jjlf"**^' 
by  human  foresight  or  care.f    It  is  not  a  question  merely  of 
good  faith,  but  of  due  diligence   and   care.     Here  was  an  tAbbott,i96. 
express  contract  to  protect  the  property;  for  the  defendant 
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ALBANY,     refused  to  receive  it  until  he  was  furnished  with  ^itecessai; 

-^•HPM^  1W6-  documents  to  prove  its  neutrality.  Yet,  in  his  answer  befofe 
the  Court  of  Admiralty,  he  deliberately  swears  that  he  never 
signed  a  bill  of  lading  for  the  plaintiff's  goods.  He  has  thvs 
violated  his  contract.  It  is  no  excuse  for  him  to  say  that  he 
had  forgotten  that  he  had  s^ed  any  bill  of  lading,  or  that  Us 
papen  were  taken  from  him.  In  all  cases  of  accident,  inde- 
pendent of  his  special  contract,  the  master  is  considered  as  the 
agent  of  the  owner,  and  is  bound  to  use  due  diligence  and 
care.  Here  he  has  not  only  been  remiss,  negligent  and  inac- 
tive in  the  performance  of  his  duty;  but  he  has  been  active  to 
the  prejudice  of  the  plaintiff.  Had  he  told  the  simple  truth, 
that  he  had  forgotten  whether  he  had  signed  the  bill  of  lading 
or  not,  or  who  was  the  owner,  and  had  referred  to  his  papers  in 
the  hands  of  the  captors,  the  property  might  have  been  liberat- 
ed, or  detained  only  for  further  proof.  But  he  voluntarily 
swore  to  a  fact  not  true,  and  thereby  furnished  the  very  grouna 
of  condemnation  ;  for  the  property  is  stated  by  the  Coort  of 
Admiralty  as  without  any  proof  whatever  of  its  character,  and 
under  those  suspicious  circumstances,  it  could  hardly  escape 
condemnation.  The  plaintiff  has  suffered  an  injury,  for  which 
he  has  no  remedy  except  against  the  defendant;  and  it  is 
important  and  salutary  that  such  agents  should  be  held  to  a 
strict  performance  of  their  duty. 

Hawes  and  Hoffman,  for  defendant.  No  authority  has  been 
cited  for  the  position  which  has  been  advanced,  that  it  is  the 
duty  of  the  master,  in  case  of  capture,  to  put  in  a  claim  of 
property.  By  the  capture,  which  is  a  peril  of  the  sea,  the  con* 
tract  between  the  master  and  the  consignee  was  at  an  end.  If, 
before  that  event,  he  was  answerable  as  a  carrier  for  hire,  fer 
ordinary  neglect;  yet  after  the  capture,  he  can  be  considered 
only  as  common  baileej  and  responsible  merely  for  gross  neghcty 
or  a  breach  of  good  faith.  This  responsibility  no  longer  arises 
out  of  the  contract.  What  has  been  the  conduct  of  the 
defendant  in  this  case  ?  The  Paulina  was  a  general  ship,  and 
there  were  above  thirty  different  shippers  of  goods.  All  his 
papers  were  taken  from  him  by  the  captors,  and  it  is  not  to  be 
presumed  that  he  ever  saw  them  afterwards.  It  may,  there- 
[*36d]  fore,  well  be  supposed  *that  he  had  forgotten  that  he  bad 
signed  a  bill  of  lading  for  the  cochineal,  as  well  as  the  name 
of  the  consignee.  There  could  certainly  have  been  no  inten- 
tional concealment  of  the  truth ;  for  he  had  no  possible  motive 
to  commit  fraud.  He  was  bound  to  answer  the  interrogatories 
according  to  his  best  recollection  and  belief.  If  he  has  acted 
according  to  the  best  of  his  ability ;  if  he  has  made  the  best 
use  in  his  power  of  the  faculties  with  which  nature  has  endow- 
ed him,  it  is  all  that  can  be  required  of  him.  He  has  not  been 
guilty  of  negligence.  It  was  a  defect  of  memory,  a  misfortune 
for  which  he  is  not  answerable.     Admitting  that  he  ought  to 
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hafe  inquired  after,  or  referrod  to  the  papers  in  the  hands  of  aLBAni', 
the  captors,  yet  does  it  appear  that  the  plaintiff  has  s^uttained  ^"g^**/  '^^6 
any  injury  from  his  neglect  to  do  so  ?  To  entitle  the  plaintiff  ^""chbviot" 
to  recover,  it  ought  to  be  shown,  not  only  that  the  defendant  v. 

has  been  guilty  of  neglect^  but  that  the  plaintiff  has  suffered  a  "^o<>- 
damage  in  consequence  of  that  neglect.  Did  the  answer  of 
the  defendant  afford  any  justifiable  ground  of  ccndenuiation  to 
the  Court  of  Admiralty  ?  It  was  a  case  for  further  proof.  If 
the  defendant  had  said  positively  that  it  was  the  property  of 
an  enemy^  it  would  have  been  a  dear  case  for  condemnation ; 
but  not  when  it  is  stated  to  belong  to  a  particular  person  by 
iiamei  and  a  resident  in  New-  York.  If  the  Admiralty  Court 
illegally  condemned  the  {property,  the  plaintiff  should  have 
appealed  from  the  sentence.  The  defendant  cannot  be  respon- 
sible for  their  conduct 

Tompkins,  J.,  delivered  the  opinion  of  the  court.  The  only 
question  which  it  is  material  to  determine  in  this  cause,  is, 
whether  tlie  jury  ought  to.  have  been  directed  to  inquire  of, 
and  decide  upon,  the  negligence  of  the  master.  Fraud  and 
design  in  the  defendant  were  submitted  to  the  jury,  and  their 
verdict  ought  to  put  at  rest  the  question  of  good  faith. 

The  duty  of  the  defendant,  as  master,  with  regard  to  the 
protection  of  the  goods,  did  not,  in  my  opinion,  cease  with  the  • 
capture.  He  ought,  pursuant  to  his  duty,  to  have  contributed 
his  exertions  to  rescue  the  property  from  condemnation,  by 
interposing  a  claim,  and  exhibiting  in  support  of  it  the  docu- 
ments with  which  he  had  been  furnished  for  the  protection  of 
his  ecu-go.  If,  by  negligence  in  the  performance  *of  this  duty,  [  *  369  ] 
the  proprietor  of  the  goods  sustained  damages,  the  master  is, 
and  ought  to  be,  responsible  to  the  extent  of  the  amount  ^^  j  -,  j 
such  damage.|  In  this  instance,  it  is  unnecessary  to  inquire  ^sMm^tu,  is? 
whethei  the  conduct  of  the  master  was  imprudent  or  negligent, 
if  the  damages  sustained  did  not  result  from  his  conduct.  The 
disclosure  he  made  was,  undoubtedly,  to  the  best  of  his  recol- 
lection, correct,  and  he  was  deprived  of  the  means  of  ascertain- 
ing the  mistake.  The  statement  relative  to  the  cochineal, 
though  erroneous,  furnished  to  the  oourt,  before  whom  the 
proceedings  were  pending,  no  legal  cause  for  condemnation. 
The  condemnation  of  this  part  of  the  cargo,  therefore,  cannot 
be  ascribed  to  the  mistake  of  the  master,  but  must  have  pro- 
ceeded from  some  other  cause.  He,  therefore,  ought  not  to 
be  responsible  in  damages  for  a  mistake  which,  in  contempla* 
tion  of  law,  could  have  produced  no  injury  to  the  plaintiff,  and 
arose  from  a  condemnation  that  must  be  presumed  to  have 
been  founded  on  other  reasons  than  those  furnished  by  the 
facts  stated  by  the  master. 

But,  admitting  the  eontxanr  position,  I  am  not  disposed  to 
mnpute  negligtuce  to  the  defendant.  Admit  that  he  acted  in 
good  faith,  and  to  the  best  recollection  he  had  relative  to  the 
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property,  which  the  rerdict  of  the  jury  has  established,  I  am 
of  opinion  no  de&ult  or  negligence  is  imputable  to  him.  The 
owners  of  the  cargo  were  numerous;  the  documents  upon 
which  he  relied  to  establish  the  ownership  were  improperly 
withheld  from  him;  and  his  sole  dependence,  as  to  the  facts 
necessary  to  support  the  claim  he  had  interposed,  was  on  the 
accuracy  of  his  memory.  If  this  failed,  in  tne  peculiar  situa- 
tion in  which  he  was  placed,  after  exerting  it  in  good  faith,  it 
would  be  severe  to  ascribe  a  failure  in  memory  as  to  facts,  for 
the  correctness  of  which  the  recollection  of  the  master  was 
not  relied  upon,  but  written  evidence  fiirnished  for  the  purpose, 
of  which  he  was  deprived,  to  any  default  or  negligence  in  him. 
The  opinion,  therefore,  of  the  court  is,  that  the  verdict  ought 
to  stand. 

Judgment  for  the  defendant 


[*370] 


C.Jbe\n^  in  in- 
lolvcnt  circum- 
•tancesy  on  the 

14lh  November. 
1903,  assiffnea 
over    a   bill  of 

ading  of  goods 
at  sea  to  JL  in 
tnist  Tor  m.,  a 
buna  fdt  credi- 
tor, provided^ 
that  in  case  H. 
saod  him,  then 
the  property 
was  to  go  to  T. 
On  the  14tfa  of 
thcevJbw,  C. 
became  a  bank- 
rapt,  and  bis  as- 
signees brought 
an  action  oflro- 
1MT  to  recover 
the  goods  in  tho 
hands  of  /.  It 
«rai  held,  that 
the  assignment 
was  aooamtory 
preference  giv- 
en to  M.,  on  the 
eve  of  and  in 
oont«mplation 
of  bankruptcy, 
and  therefore 
vctL 


*Ogden  &  Thomas,  Assignees  of  W.  &  D.  A.  Cum 
MINGS,  Bankrupts,  against  A.  Jackson. 

THIS  was  an  action  o(  trover.  At  the  New- York  Sittings^ 
on  the  15th  of  December y  18Q4,  a  verdict  was  taken  for  'the 
plaintiffs,  by  consent  of  counsel,  subject  to  the  opinion  of  the 
court  on  the  following  case: — 

W.  if  i>.  A.  Cummings,  the  bankrupts,  in  the  month  of 
August  J  1803,  before  any  act  of  bankruptcy  had  been  commit- 
ted by  them,  shipped  a  quantity  of  rice  and  other  articles  to 
their  correspondents  at  Cape  Pranfoisy  for  sale  and  returns. 
On  the  14th  of  November^  1803,  they  assigned  the  original  bill 
of  lading,  and  invoice  of  the  goods  so  shipped,  by  endorsing 
the  same  in  the  following  words :  "  For  a  valuable  considera- 
tion, we  hereby  assign  over  all  our  right,  title  and  interest,  of, 
in,  and  to  the  within  invoice  (bill  of  lading)  to  Amasa  Jack- 
Sony  These  were  delivered  to  the  defendant  with  a  letter,  on 
the  same  day,  in  which  they  requested  him  to  use  his  discretion 
as  to  insurance,  &c.,  and  aflcr  paying  himself  out  of  the  pro- 
ceeds, such  expenses  as  may  have  necessarily  accrued,  to  pay 
to  the  Manhattan  Company^  on  their  account,  720  dollars  and 
95  cents,  or  any  part  thereof  which  may  be  in  his  hands,  and 
to  pay  over  the  balance  to  Mr.  Thomas  CummingSy  of  Georgia^ 
on  their  account.  In  a  postscript  to  this  letter,  the  Cummtngs 
say,  "  Our  account  w^ith  the  Manhattan  Company  is  overdrawn 
720  dollars  and  95  cents ;  this  is  intended  to  secure  them,  let 
our  business  take  what  turn  it  may ;  unless  they  sue,  and  then 
you  can  pay  the  whole  of  the  money  to  Thomas  Cummtngs.'*^ 

The  defendant,  under* the  assignment,  received  the  return 
cargo,  shipped  the  17th  November^  1803,  which  he  had  caured 
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16  be  insured,  and  for  the  net  proceeds  of  which,  remaining  in 
his  hands,  this  action  was  brought.  The  Manhattan  Company^ 
being  informed  of  the  assignment,  *iand  upon  the  defendant's 
agreeing  to  pay  them  as  soon  as  the  proceeds  came  into  his 
hands,  redelivered  some  plate  deposited  with  them  as  security, 
and  which  belonged  to  the  wife  of  one  of  the  bankrupts,  hav- 
ing been  settled  on  her  by  marriage  articles.  The  bankrupts 
were  indebted  to  Thomas  CummingSy  of  G^orgia^  to  a  greater 
amount  than  the  proceeds  of  the  cargo  assigned  to  the  defend- 
ant. On  the  14th  December^  1803,  a  commission  of  bank- 
ruptcy issued  against  W.  ^  D,  A.  Cummings,  who  were  duly 
declared  bankrupts,  and  on  the  20th  February,  1804,  the 
plaintiffs  were  appointed  assignees. 

Pendleton,  for  the  defendant.  The  objections  to  the  validity 
of  this  assignment  must  arise  out  of  the  law  of  bankruptcy; 
for  if  not  void  by  that  law,  it  must  be  considered  as  valid,  it 
being  regular,  and  in  the  usual  mode  of  transferring  property  at 
sea.  The  decisions  which  have  taken  place  on  this  subject 
require  some  evidence  of  fraudulent  intention,  or  a  contempla- 
tion of  bankruptcy  at  the  time  of  the  transfer.  The  only  evi- 
dence of  such  intention  or  view  on  the  part  of  the  bankrupt, 
was  the  simple  fact  that  the  assignment  was  made  on  the  1 4th. 
November,  1803,  and  that  the  act  of  bankruptcy  was  on  the 
day  of  December,  after. 

[Livingston,  J.  Are  we  not  to  presume  that  the  jury  did 
find  that  the  assignment  was  made  in  contemplation  of  bank- 
ruptcy ?] 

The  verdict  was  taken  by  consent,  and  with  a  view  to  bring 
the  question  before  the  court,  whether  the  mere  circumstance 
of  an  assignment  to  a  particular  creditor,  while  the  party  was 
insolvent,  was  sufficient  to  render  such  assignment  void.  A 
debtor  who  is  insolvent  may,  in  consequence  of  the  pressure  of 
a  particular  creditor,  be  induced  to  discharge  the  debt,  or  give 
security.!  Lord  Mansfield  says,  "  A  debtor  may  prefer  a  par- 
ticular creditor,  though  he  cannot  assign  over  to  him  the  whole 
of  his  estate,  for  that  would  be  to  defeat  the  bankrupt  law. 
And  the  master  of  the  rolls,  in  the  case  of  Small  v.  Dudley, % 
observed,  that  a  trader  may  be  so  circumstanced  in  regard  *to 
some  one  creditor,  that  he  honestly  may,  nay,  ought  to  give 
him  the  preference. 

That  the  notes  of  the  Oummings  were  protested  at  the  banks 
at  the  time,  could  not  be  considered  as  conclusive  evidence  of 
insolvency,  so  as  to  destroy  the  assignment.  Where  a  creditor 
presses  and  threatens,  and  the  debtor  gives  security,  it  is  valid, 
though  done  on  the  very  eve  of  bankruptcy.^ 

Colden,  for  plaintiffs.  As  nothing  appears  to  the  contrary 
in  the  case,  the  court  are  to  presume  that  the  jury  had  evidence 
before  them  to  support  their  verdict ;  for  if  the  assignment  was 
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not  made  iq  contempJation  of  bankruptcy,  it  must  have  been 
considered  as  valid,  and  the  plaintiffs  would  not  have  been 
entitled  to  a  verdict.  Though  insolvency  per  sty  may  not  be 
sufficient  evidence  of  fraud,  where  there  is  an  absolute  assign- 
ment, yet,  in  the  case  of  a  conditional  transfer,  revocable  by 
the  party,  it  is  otherwise.  Here  the  assignment  was  conditional; 
the  defendant  was  to  pay  over  the  proceeds  to  the  bank,  pro- 
vided they  did  not  sue;  but  in  case  they  did,  then  the  property 
was  to  go  to  TAomot  Cummings.  The  defendant  had  no 
authority  to  make  any  agreement  or  arrangement  with  the 
Manhattan  Companuy  but  was  to  hold  the  pjroperty  according 
to  his  trust.  The  bankrupts,  or  their  assignees,  might  have 
revoked  that  trust,  in  case  the  Manhattan  Company  had  though', 
proper  to  commence  a  suit  against  them.  It  is,  in  fact,  a  mere 
agreement  to  pay  or  assign  over  the  property ;  there  was  no 
absolute  transfer  or  actual  delivery  of  it  fiul  under  what 
circumstances  was  this  assignment  made  ?  It  does  not  appear 
that  the  bankrupts  were  pressed  by  the  Manhattan  Company^ 
nor  ^yas  the  assignment  made  to  them  in  consequence  of  any 
threats ;  On  the  contrary,  in  case  Ihey  sued,  the  property  was 
to  go  to  Thomas  CummtngSy  another  creditor,  who,  so  kr  from 
pressing,  must  have  been  wholly  ignorant  of  the  circumstances 
of  the  bankrupts,  and  of  the  assimment  thus  intended  for  his 
benefit.  It  was,  then,  a  mere  voluntary  act  of  the  party,  and^ 
therefore,  void  as  against  the  creditors  in  general. 

^Pendleton,  in  reply.  This  case  certdnly  comes  before  tlie 
court  on  a  verdict  taken  by  consent,  though  the  counsel  on 
the  other  side,  having  been  very  recently  engaged  in  the  cause, 
may  not  know  the  fact.  The  verdict  was  a  mere  matter  of 
form,  and  it  was  agreed  that  no  objection  should  be  made  to 
the  form  of  action.  It  was  intended  to  submit  the  single  ques- 
tion, whether  the  bare  fact  of  insolvency  would  invalidate  a 
security  given  to  a  bona  fide  creditor.  That  there  was  no  ac- 
tual delivery  of  the  property  makes  no  difference ;  an  order  to 
pay  out  of  a  particular  fund,  or  an  agreement  to  assign,  gives 
an  equitable  lien.f  Nor  does  the  circumstance  of  the  transfer 
being  revocable  vary  the  nature  of  the  case. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  From  the 
manner  in  which  this  case  is  presented,  we  are  unable  to  per- 
ceive that  a  jury  has  passed  on  the  question,  whether  the  as- 
signment was  made  in  contemplation  of  an  act  of  bankruptcy, 
iSw.  and  to  give  a  preference  to  individual  creditors. 

I  shall,  therefore,  now  assume  the  question  to  be,  whether 
the  facts  stated  in  the  case  were  in  point  of  law  such  as  would 
warrant  a  jury  in  inferring  the  assignment  to  have  been  made 
with  those  views. 

The  defendant  can  be  considered  in  no  other  light  tlian  a 
voluntary  agent  for  the  creditor,  T.  Cummings^  with  respect  to 
whom  it  does  not  appear  that  he  had  urged  the  bankrupts  for 
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securitj,  or  that  he  even  knew  of  the  assignment.     Courts  of    ALBANY, 
law  consider  the  property  of  the  bankrupt  completely  at  his    -^"«»>»^  i^oG 
disposal  before  an  act  of  bankruptcy  committed,  so  far  as  to    oodes  and 
protect  a  creditor  in  the  receipt  of  money  or  the  acquisition  of      Thoma* 
goods,  if  done  in  the  usual   course   of  business ;  indeed,   if      jACKsnn 
money  be  obtained  or  security  given  when  a  bankruptcy  is  in- 
evitable, and  even  contemplated  by  the  bankrupt,  such  acts  are 
valid  if  the  effect  of  measures  taken  by  the  creditor.     It  will 
not,  however,  be  permitted  that  a  person,  insolvent  at  the  time, 
and  contemplating  an  act  of  bankruptcy,  should  parcel  out  his 
estate  to  such  creditors  as  he  may  see  fit  to  prefer ;  this  is  op- 
posed to  the  very  genius  of  the  bankrupt  laws,  which  proceed 
upon  a  principle  •of  equality  and  a  just  distribution.!    I^  can-      [♦  ci    , 
not  be  expected,  in  general,  that  any  other  evidence  should  be  H  ^^-  - ' 
offered  of  the  intention  of  the  bankrupt  in  parting  with  his  pretiani}.      i 
property,  than  circumstances  clearly  indicating  an  approaching  ^''7^]^^,*  * 
bankruptcy,  and  that  the  transaction  is  out  of  the  tuual  course  jRbp.m  &.<mi'^ 
of  trade  ;  and  in  this  case  the  stopping  of  payment  and  insol-  J;      jSj^ 
vency   are  controlling  circumstances.     The  language  of  the  iSSmm      v. 
memorandum  to  the  assignment,  in  addition  to  those  fiicts,  is  ^"*^  fwu* 
proof  of  a  contemplated  bankruptcy ;  they  say,  " This  is  in-  i'hTium  *! 
tended  to  secure  them,  let  our  business  take  what  turn  it  may."  ^J^^^^IJ^ 
If  the  cause  rested  solely  on  the  circumstances  of  the   C^m-  v.  Te$Hpf^ 
mings  at  the  time  of  the  assignment,  and  the  manner  in  which 
that  took  place,  I  should  think  a  jury  might  well  pronounce  it 
to  be  fraudulent  and  void. 

This  case  presents  the  most  decided  marks  of  a  voluntary 
preference  by  the  defendants,  on  the  eve  of  a  bankruptcy  and 
in  contemplation  of  it,  to  favored  creditors,  and  this  proof 
stands  unexplained  and  uncontradicted  by  the  bankrupts. 
Notwithstanding  some  loose  cases  upon  this  question,  I  am 
disposed  to  say,  in  the  lans^uage  of  Lord  Mansfield^  that  ^'  it 
never  entered  into  the  mind[  of  a  judge,  to  say  that  a  man  in 
contemplation  of  an  act  of  bankruptcy,  could  sit  down  and 
dispose  of  his  effects  to  the  use  of  different  creditors." 

I  have  not  taken  notice  of  the  debt  due  to  the  bank^  be- 
cause they  had  a  pledge  for  it ;  it  is  true,  they  gave  it  up  on 
the  defendant's  undertaking  to  pay  them  out  of  the  proceeds 
of  the  cargo,  but  that  arrangement  can  have  no  bearing  on  this 
question.     The  plaintiffs  must  have  judgment. 

Livingston,  L,  gave  no  opinion. 

Judgment  for  the  plaiBtifis.(a) 

(a)  M*Menomy  i>  Ttntnterui  v  Ferrers ^  (3  Johtu.  Rep.  71.)  SamU  and  others  v. 
CodWise  Sp  oikert.  (4  Johns,  Rep.  636.)  Phanix  ▼.  Assignees  of  L^raham,  (5  Johns. 
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NoBToH  *C  LINTON  and  Norton  against  Hart. 

Hakt. 

THIS  was  an  action  of  debt^  on  a  bond  with  a  special  con 
£1/ ba*pwii  dition.  The  cause  was  tried  before  Mr.  Justice  lAvingstony at 
■urn  to  Ci^N.,  the  New-York  Sittings,  on  the  3d  January,  1805. 
^re,  wiiwS  The  defendant  executed  a  bond  to  the  plaintiffs,  on  the  2d 
•ix  moDths,  cer<  June,  1797,  for  the  penal  sum  of  3,520/.  After  reciting  that 
^e%  to^hSexJl  ^^^  defendant  had,  for  the  consideration  of  760/.,  on  the  2d 
cuted  and  re-  June,  1797,  conveycd  by  indenture  a  certain  parcel  of  lands  to 
perfm  the'tiiie  ^^^  plaintiffs,  and  that  by  omissions  and  errors  in  the  descrip- 
to  certain  lands  tiou  of  the  premises  contained  in  the  title-deeds  of  the  defend- 
tocI?N.**'3[W  ^^^y  the  deeds  were  defective  and  uncertain,  so  that  it  did  not 
vears  aAer  the  appear  that  he  had  any  title  to  3,520  acres,  parcel  of  the 
c^me  forfeited]  premises,  the  condition  of  the  bond  declared,  that  if  the  de- 
H.  became  in'  fendant,  within  six  months  from  the  date  thereof,  should  pro- 
£*ned''£t''d^  curo  to  be  made  a  good  and  sufficient  title  in  fee  simple, 
charge  under  &c.  for  the  said  3,520  acres,  to  the  plaintiffs,  their  heirs 
MUiuMactSi  ^^d  assigns,  &c.,  from  all  persons  claiming  any  right  or  title  to 
brought  against  the  premises,  and  free  from  encumbrances,  &c.,  then  the  bond 
Srthu'b:S?i{wastobevoid,&c. 

was  held  that  it  The  defendant  pleaded  non  est  factum,  upon  which  issue  was 
provable  under  joined,  and  the  plaintiffs,  according  to  the  statute,  entered 
the  act,  and  that  their  suggestion  upon  the  roll,  that  the  bond  was  upon  condi- 
wL  dis^!r^  tioi))  which  they  set  forth,  and  assigned  the  breaches  that  the 
firom  iL  defendant  did  not,  within  six  months,  &c.,  procure  such  a 

title,  &c. 

On  the  trial  of  the  cause,  the  defendant  offered  in  evidence 
his  discharge  under  the  insolvent  act  of  this  state.  The  coun* 
set  for  the  plaintiffs  objected  to  the  evidence,  as  the  discharge 
could  not  bar  their  demand.  The  judge  admitted  the  evi- 
dence, though  he  expressed  an  opinion  that  the  certificate  did 
not  bar  the  demand  of  the  plaintiffs.  The  discharge  was  in 
the  usual  form,  and  given  on  the  2d  November,  1799. 

It  appeared  in  evidence,  though  objected  to,  that  the  de- 
fendant, when  he  applied  for  his  discharge,  did  not  represent 
[  *  376  ]  «||ie  demand  of  the  plaintiffs  among  the  debts  due  and  owing 
by  him ;  and  that  the  debts  of  the  petitioning  creditors  ex- 
ceeded three  fourths  of  the  debts  due  by  the  defendant  only 
120  dollars. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed  the 
damages  on  the  breaches  assigned,  to  6,771  dollars  and  S3 
cents,  being  the  amount  of  the  consideration  Ihoney  with  iii- 
terest. 

On  a  case  in  which  the  above  facts  were  stated,  the  defend- 
ant moved  for  a  new  trial.  1.  Because  the  discharge  under 
the  insolvent  act  was  a  legal  bar  to  the  demand  of  the  plain- 
tiffs, and  evidence  to  do  troy  the  eflcct  of  thai  discharge  wa9 
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improperly  admitted ;  2.  That  the  rule  of  damages  laid  down     Albany, 
by  the  judge,  and  adopted  by  the  jury,  was  incorrect.  y^^^^^^J^ 

Evertson,  for  the  defendant     Courts  are  always  disposed, so  ^  nortoh**** 
iar  as  is  consistent  with  established  principles,  to  include  all  v. 

debts  within  the  insolvent's  discharge.     The  present  debt  is       Hart. 
certainly  within  the  reason  of  the  cases  that  have  been  decided 
on  this  point ;  the  bond  was  forfeited  two  years  before  the  de- 
fendant was  discharged.     If  a  bond  be  forfeited,  though  no 
damages  be  incurred  or  liquidated,  the  debt  may  be  proved 
under  the  commission  of  bankruptcy ;  and  if  it  can  be  proved, 
it  is  discharged  by  the  certificate.f    Lord  Kenyon  adopted  the  f  7  Term  lUp, 
distinction  of  Lord  Hardwicke^  in  the  case  ex  parte  Groome ; J  ^jjj^^*^**" 
if  a  bond  be  forfeited  at  law,  though  in  equity  the  money  is  '^*    '  ' 
not  then  payable,  the  court  will  avail  itself  of  the  debt  at  law,  xiAthfru,U6. 
to  protect  the  party  who  is  in  conscience  entitled.     Though 
the  sum  which  the  party  ought  to  pay  be  wicertain^  still,  if 
there  be  a  legal  remedy  before  the  bankruptcy  happens,  the 
debt  may  be  proved  under  the  commission.^    So  in  the  case  a  3  Term  Bn- 
of  a  bail-bond  forfeited,  Lord  Mansfield  decided  that  though  y^;^^*^^ 
the  party  was  liable  for  no  more  than  the  damages,  yet  there    ''^'^* 
being  a  debt  due,  it  was  discharged  by  the  bankrupt's  certifi- 
cate. ||     So  where  a  bond  is  given  to  replace  stock  at  a  partic-    I  Ccwper^ 
ular  day,  if  forfeited  before  tlie  bankruptcy,  the  debt  may  be  ^^iivv.Air. 
proved,  though  the  rule  of  damages  must  be  the  price  of  stock 
on  the  day.     In  *case  of  a  covenant  of  warranty  in  a  deed,  it       [*377] 
has  been  already  settled  by  this  court,  that  the  rule  of  damages 
is  the  consideration  monev  and  interest  ;ir  and  the  rule  in  the  irsCotM^iii. 
present  case  is  precisely  the  same.     The  language  of  the  insol-  ^^  ^-  ^"^ 
vent  law,  and  of  the  law  relative  to  bankrupts,  is  the  same  in 
regard  to  what  debts  are  to  be  discharged.     The  case  of  HaU 
ten  V.  iSpeyerf  t  in  this  court,  was  a  special  action  on  the  case  tt  Anu,  p.  37. 
for  the  misconduct  of  an  agent,  who  had  received  money  of 
his  principal,  to  be  laid  out  in  a  particular  manner,  and  the 
principal  and  interest  being  considered  as  the  clear  rule  of 
damages,  the  bankrupt  was  held  to  be  discharged. 

Sanford  and  Harison,  for  the  plaintiffs.  The  only  question 
is,  whether  the  defendant  is  discharged  from  the  debt.  It  is 
agreed  on  all  hands,  that  if  the  debt  could  have  been  proved, 
it  was  discharged.  To  make  a  debt  provable,  it  must  be 
such  a  debt  as  the  creditor  can  swear  to.  II  the  amount  or 
real  debt  depend  on  extraneous  circumstances  of  which  the 
creditor  is  ignorant,  he  cannot  make  the  affidavit.  The  peti- 
tioning creditors  are  required  by  the  act,  to  make  oath  to  the 
amount  of  the  debts  due  to  them.  How  can  the  party  swear 
to  a  penalty  ?  If  he  cannot  make  affidavit,  he  cannot  prove 
his  debt.  The  cases  cited  were  those  in  which  the  party  could 
prove  a  precise  debt,  by  calculation,  according  to  a  settled 
rule.  In  regard  to  annuity  bonds,  stock  to  be  delivered,  &c., 
th'5  English  courts  have  settled  rules  of  calculation,  by  which 
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ALBANY,    the  amount  eao  be  asoeitained.    There  is  an  establislied  cri* 
^^^^^*J^^  terion,  that  cannot  be  Taried  by  any  acts  of  the  party.     In  the 
Clihtoii  ud  case  of  Hodgson  v.  Bell,  there  was  an  indemnity  bond  for  the 
NoRTOM      preciae  sum  due/and  the  creditor  must  have  been  able^  from 
Hart.       his  owa  knowledge,  to  swear  to  the  amount.     It  does  not  ap* 
pear  from  the  case  of  Goldiftg  v.  Barlow ,  what  was  the  nature 
of  the  original  suit,  whether  debt,  case,  or  tort ;  it  must,  how- 
ever, as  the  party  was  held  to  bail,  have  been  for  a  sum  cer* 
tain,  since  the  creditor  by  the  stat.  of  George  II.  is  required 
to  make  affidavit  of  his  debt,  before  he  can  hold  the  defendant 
to  bail.   In  the  case  oi  Hntienv.  Speyer,  also,  there  was  a  sum 
certain,  a  clear  rule  of  damages,  the  principal  and  interest  due 
[  *  378  ]      to  the  plaintiff.   *To  make  a  debt  provable,  it  must  be  capable 
of  being  ascertained  without  the  intervention  of  a  jury.     Tres- 
pass for  mesne  profits^  or  trover^  cannot  be  proved  before  a  ver- 
110^*"'  ^'  dictf     In  cases  of  debts  arising  by  forfeitures,  a  just  distinc- 
'     '  tion  may  be  made  between  those  which  are  securities  in  effect^ 

for  the  principal  and  interest  of  a  specific  sum  of  money,  and 
those  for  the  performance  of  some  collateral  act,  or  the  enjoy- 
ment of  some  collateral  object.     In  the  latter  case,  the  damage 
actually  sustained,  and  not  the  penalty,  ought  to  beLConsidered 
the  reiJ  debt ;  if  so,  it  could  not  be  proved,  unless  ascertained 
Jli^iiote  **^  before  the  bankruptcy.^    There  is  no  case  to  be  found  where 
BromH'9  C.  O.  ^  bond  of  indemnity,  merely  collateral,  has  been  considered  as 
ii*.  provable.     It  is  not  the  circumstance  of  a  bond's  being  for- 

feited, that  ought  to  make  it  provable,  but  the  contract,  or 
nature  of  the  condition  which  has  been  broken.  Here  was  a 
condition  or  contract,  to  perform  a  certain  thing  within  six 
months.  On  the  face  of  the  bond  there  is  no  rule  for  calcu- 
lating the  damages.  In  an  action,  the  amount  of  the  damages 
would  vary  according  to  circumstances,  or  evidence  of  the  de- 
fects in  the  conveyance.  If  the  defect  were  trifling,  or  affected 
only  a  small  part  of  the  land,  a  jury  would  be  justified  in  giv- 
ing small  damages  in  proportion.  The  court  always  look  to 
the  condition  of  the  bond,  to  see  if  it  affords  an  invariable 
rule,  where  the  sum  must  be  payable  at  all  events,  or  whether 
it  be  variable  and  depending  on  intervening  circumstances. 
In  all  cases  there  must  be  a  rule  and  basis  of  calculation  within 
the  power  and  knowledge  of  the  plaintiff.  Suppose  the  de- 
fendant had,  in  fact,  though  unknown  to  the  plaintiffs,  pro- 
cured the  deeds  to  be  executed  and  recorded,  so  as  to  perfect 
the  title,  they  would  be  entitled  only  to  nominal  damages.  It 
is,  therefore,  such  a  demand  as  requires  the  intervention  of  a 
jury.  The  rule  taken  by  the  jury  in  assessing  the  damages  in 
this  cause  wm  correct,  because  the  defendant  offered  no  evi- 
dence to  show  that  he  had  made  good  the  title ;  it  was  the 
same  as  if  there  had  been  a  failure  of  title.  But  it  does  not 
follow  from  this,  that  the  rule  was  certain,  and  must  exist  at 
[  *  379  ]  all  events,  unchangeable  *by  any  circumstances  wliich  the  de 
fendant  might  have  shown  to  the  jury. 
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EoertioUy  in  reply.  There  is  no  dispute  about  principles. 
The  difficulty  is  in  their  application.  The  decisions  as  to  prov- 
ing a  penalty  where  the  bond  is  forfeited,  have  in  some  degree 
differed ;  but  the  later  adjudications  are  clear  and  positive : 
the  case  of  Hodgswi  v.  Bell  is  directly  in  point.  But  waiving 
the  penalty,  the  contract  or  condition  itself  furnishes  a  rule  for 
ascertaining  the  damages,  which  was  adopted  by  the  jury.  As 
the  condition  was  not  performed,  there  was  a  failure  of  title, 
and  the  consideration  money  and  interest  then  became  the 
measure  of  damage,  to  the  amount  of  which  the  plaintii!s  might 
have  sworn.  The  case  for  mesne  profits  is  an  action  of  tort, 
not  of  contract. 

LrviNGSTON,  J.,  delivered  the  opinion  of  the  court.  We 
are  of  opinion  that  the  bond  being  forfeited  prior  to  the  assign- 
ment, and  the  sum  due  being  capable  of  liquidation  by  the 
party's  own  oath,  this  demand  was  barred  by  the  discharge. 
For  aught  that  appears,  there  was  a  total  failure  in  the  per- 
formance of  the  condition ;  and  the  consideration  received  by 
Harty  with  interest,  would,  conformably  to  our  decision  in 
StaatsY.  Executors  of  Ten  Eycky  (3  Caiw€5,  111.)  be  the  rule  of 
damage.  It  does  not  appear,  nor  are  we  to  suppose,  that  cir- 
cumstances existed  which  might  vary  this  rule,  or  lessen  the 
damages.  It  is  sufficient  to  see  that  here  was,  prima  facie,  a 
debt  susceptible  of  an  easy  liquidation ;  if  we  look  further,  no  de- 
mands whatever  sounding  in  damage^  will  be  barred,  because 
they  may  vary  more  or  lesa  according  to  circumstances  ;  and 
thus  every  claim  for  goods  sold,  or  for  work  and  labor  without 
an  agreement  as  to  price,  would  still  be  open  against  the  in- 
solvent, though  it  is  well  known  that  the  law  as  to.  them  is  oth- 
erwise settled. 

The  omission  to  insert  the  plaintiffs  as  creditors  in  the  inven- 
tory is  not  fatal  by  the  act  under  which  this  discharge  was  ob- 
tained. {Lester  v.  Thompson  fy  White,  ante,  p.  300.)  By  the 
last  insolvent  act,  a  ^au/fuZen^  concealment  of  creditors  renders 
a  discharge  void ;  but  this  provision  not  being  in  the  former 
law,  it  is  too  late  now  to  take  advantage  of  it.  There  must 
be  a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted. 


ALBiNY, 
Angust,  1806. 

IIabrisov 

V. 

M'Intobr. 


•Harrison  against  M'Intosh. 


[♦480, 


THIS  cause  came  before  the  court  upon  a  tvrit  of  error  from  in  replevin,  the 
the  Court  of  Common  Pleas  of  the  county  of  Cayuga.  wi^Trth  "S 

The  plaintiiT  in  the  court  below  stated  in  his  plaint  that  title  aud  allege 
the  defendant,  in  the  26th  March,  1804,  in  the  house  ot  the  Jfe^'**??  ^ 
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ALBANY,     plaintiflf,  in  the  town  of  Aiireliuiy  Ac,  took  the  goods  and 
^^^^^^^fj^^^  chattels  of  the  plaintiflf,  &c.,  (being  articles  of  household  furni- 
ture enumerated,)  and  unjustly  detained  them  against  surety 
and  pledges*,  &c. 

The  defendant  pleaded,  1st  That  the  goods,  &c,  were  the 
seised,  or  the  property  of  onc  Edmund  Kingy  and  traversed  that  the  property 
Vicaofpnpeny  WHS  in  the  plaintiff;  2d.  That  before  the  taking,  to  wit,  on  the 
"»  *  **.''*^'  '•  day  and  year  aforesaid,  at  the  place  aforesaid,  the  plaintiff,  for 
Ibaiementl^aDd  thc  purposc  of  defrauding  the  defendant,  and  to  prevent  him 
eaiiUesihe  par-  ffQi^^  distraining  the  said  goods,  dec,  for  rent,  &c.,  did  wilfully 
wiib^t  ^  ui  aid  and  assist  to  carry  away,  from  a  certain  messuage  or  dwell- 
X^^V'  ^^i  ^  ing-house  in  AureliiUy  before  that  time  let  by  the  defend- 
piyiosuchphMi  aut  as  landlord  to  the  said  Edmund  King,  (leaving  the  rent 
that  the  de^nd-  ^f  forty  dollars  due  and  unpaid,)  the  same  goods,  &c.,  n&hich 
bouse'^^ui  Uie  wcrc  liable  to  be  distrained  for  the  same  rent,  and  did  con- 
hS'^'lff  dl^  *'  **  ^^^'  them  in  the  house  of  the  plaintiff,  to  prevent,  &c.,  and 
licaiion  staTi^  that  the  defendant,  by  virtue  of  the  act  concerning  disire$$esj 
thai  ih«  goods  and  for  the  betier  security  and  more  easy  recovery  of  rents,  &c.t 
cT'ihe  V^afDUff  well  acknowledges  the  taking  the  said  goods,  &c.,  as  a  distress 
by  fi.  for  safi^  for  rent,  &c. 

tim?thepiaintlff  The  plaintiff  replied  to  the  first  plea,  (protesting  that  the 
ha3  a  tpeciai  property  of  the  goods  was  in  the  plaintiff,  &c.)  that  the  de- 
5!2S^'^^withou°  fondant,  in  the  mght-time,  on  the  day,  &c.,  at,  &c.,  did  break 
iitaiinjf  that  B.  and  enter  the  plaintiff's  house,  &c.,  and  take  the  said  goods,  ttc^ 
ly,  ^JuthontJ?  ^ud  Concluded  with  a  verification,  &c.  2d.  That  before,  &c. 
lo  make  the  de-  the  Said  goods  wcrc  delivered  to  the  plaintiff  by  one  Timothy 
posit,  ii  18  a  .  jj^^j^^^  safely  and  securely  to  keep,  and  that  the  plaintiff  had 
v/^ij^Sh-fr*"  ^  special  property  in  them,  &c.,  and  tendered  the  general  issue 
«*^ir«rf^ 'to  ^^  ^^^  country.  To  the  second  plea,  the  plaintiff  replied,  1st 
045.  »vi#*«  ▼!  That  l\\e  forty  dollars  rent,  at  the  time,  &c.,  was  not  in  arrear 
JSJI'Si.  and  unpaid,  &c.,  and  thereupon  tendered  an  issue  tothecoun- 

f*381 1       try  ;  2d.  Aficf  protesting  that  he  *did  not  knowingly  and  wil- 
Y*\'^-^  iu  ^"^'y  assist  to  take  and  carry  away  the  goods,  &c.,  or  conceal 
IMS.  11.^.36.*  them  to  prevent  the  distress,  &c.,  he  says  that  the  defendant, 
in  the  night-time,  at,  &c.,  broke  and  entered  the  house  of  the 
plaintiff,  and  took  the  goods,  &c.,  and  this  he  was  ready  to 
verify,  &c. 

To  these  replications  there  were  special  demurrers  by  the 
defendant.  The  causes  of  demurrer  to  the  first  replication 
assigned  were,  1.  That  the  plaintiff  neither  confessed  nor  de- 
nied a  material  fact  traversed  by  the  defendant  in  his  pleas,  to 
wit,  that  the  property  of  the  goods  was  not  in  the  plaintiff;  2. 
That  the  replication  was  a  departure  from  the  plea,  and  that 
the  plaintiff  ought  to  have  taken  issue  on  the  traverse ;  3. 
That  he  had  introduced  new  matter  totally  immaterial  and  ir- 
relevant, in  determining  the  right  of  property,  &c. ;  4.  That  thc 
issue  on  i  material  fact  between  the  parties  could  not  be  joined 
on  such  a  rcpl.cation  ;  5.  That  the  replication  was  ins^ufficient, 
and  wanted  form,  dec.  The  causes  of  demurrer  to  the  second 
replication  were,  let.  That  the  replication  was  u  departure 
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from  the  plea,  and  issue  ought  to  have  been  taken  on  the  titL* 
verse ;  2.  That  it  did  not  appear  by  the  replication  what  prop- 
erty, if  any,  the  said  Brawn  had  in  the  goods ;  3.  That  new 
matter  was  introduced,  which  concluded  with  an  issue  to  the 
country  instead  of  a  verilBcatipn  ;  4.  That  the  replication  was 
insufficient,  and  w^anted  form,  dLC. 

The  following  causes  of  demurrer  were  assigned  to  the  first 
replication  to  the  second  plea:  1/Tbat  in  the  first  part  of 
the  replication,  issue  was  taken  on  a&ct  not  material ;  2.  That 
the  plaintifi*  had  taken  issue  that  the  forty  dollars  of  rent  were 
not  in  arrear  and  unpaid,  but  has  not  denied  that  there  was  a 
less  sum  due,  &.c. ;  3.  That  the  plea  is  insufficient,  &c.  As  to 
the  demurrer  to  the  second  replication  to  the  second  plea,  the 
following  causes  were  assigned  :  1.  That  it  does  not  deny  the 
material  allegations  in  the  avowry  ^  nor  sufficiently  answer  them, 
but  introduces  new-matter  irrelevant,  &c.;  S.  That  issue  can- 
not be  joined  on  any  material  fact ;  3.  That  the  replication  is  in- 
sufiicient,  and  wants  form,  (tc.  To  this  there  was  ^  joinder  in 
demurrer  *on  the  part  of  the  plaintiff.  The  court  below  consid- 
ered the  replications  of  the  plaintiff  insufficient,  &c.,  and  that 
the  plea  in  bar  to  the  avowry  and  cognizance  were  also  insuffi- 
cient, and  they  gave  judgment  that  the  plaintiff  take  nothing 
by  his  plaint  and  declaration ;  that  the  defendant  go  without 
day,  <Lc.,and  have  a  return  of  his  goods,  d^c,  irrepleviable,  &c., 
and  awarded  a  writ  of  inquiry  as  to  the  damages,  which  were 
assessed  at  seven  dollars,  &c.,  with  costs,  &c. 

Hopkins^  for  the  plaintiff  in  error.  The  pleadings  on  the 
part  of  the  defendant  are  inartificial  and  informal. 

1.  The  avowry  is  not  well  pleaded.     It  does  not  correspond 

with  the  act  on  which  it  is  founded. f  It  admits  a  distress  made    t  SeeUihand 
off  the  premises ;  it  ought,  therefore,  to  have  stated  that  it  was  vol.  i.  p!?3S^ 
done  in  the  day-time^  &c.,  in  the  manner  prescribed  by  the 
act.     The  title  of  the  avowant  ought  to  be  set  forth  fully  and 
particularly.     This  is  an  indispensable  rule  in  all  avotDries."^ 

2.  It  must  be  admitted  that  plea  of  property  in  a  stranger 
is  a  good  plea  ;  but  the  replication  states  that  the  distress  was 
made  in  the  night'time^  and  by  breaking  open  the  plaintiffs 
house.  Every  distress  must  be  made  in  the  day-time.^  An  S^''^-^<i^.« 
irregular  distress  can  give  no  title.  It  is  a  perfect  nullity,  and, 
therefore,  the  pfuty  distraining  is  a  trespasser.  He  has  no  right, 
therefore,  to  avail  himself  of  a  plea  of  property  in  a  stranger. 
The  avowry  admits  that  the  plaintiff  was  in  possession,  and  the 
court  may  look  to  that  part  of  the  record  in  support  of  that 
fiu^t.  The  power  or  right  of  replevin  is  not  confined  to  the 
general  property,  or  to  me  absolute  owner ;  a  person  having  a 
special  property  as  a  bailee,  may  maintain  replevin. 

Emotty  for  defendant.  If  either  of  the  pleas,  the  avowry,  or 
the  property  in  a  stranger,  be  good,  the  judgment  must  stand. 
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[*383] 


It  is  essential  that  the  plaintiflf  in  replevin  should  have  a  righi 
of  property  ;  and  it  is  alw^iys  a  good  plea  that  the  property  is 
Harrisoit  in  another  person.  The  replication  does  not  answer  or  con- 
tradict the  plea.  It  state?;  only  that  the  defendant  broke  open 
the  house  of  the  plaintiff  in  the  night-time,  and  •took  away  the 
goods.  This  is  no  answer  to  the  jSea ;  for  it  does  not  follow 
that,  because  the  manner  of  taking  was  uniawfiil  or  irregular, 
the  property  was  in  the  plaintiff  Admit  this  replication  to  be 
good,  the  real  owner  might  afterwards  bring  his  action,  and  the 
defendant  could  make  no  defence.  If  the  defendant  be  a  tres- 
passer, the  plainlifr  has  a  remedy  against  him.  It  cannot  affect 
the  present  question. 

There  are  distinct  replications,  and  each  mast  stand  or  fall 
by  itself.  The  facts  contained  in  one  replication  cannot  be 
adduced  to  supply  the  defects  in  another.  If  one  be  bad,  it 
must  be  overruled,  and  tfie  judgment  must  stand.  The  re})li- 
cation  to  the  first  plea  is  essentially  bad,  and  thongh,  on  demur* 
rer,  every  fact  well  pleaded  is  admitted,  yet,  if  the  plea  be  bad, 
nolhinff  is  admitted.  The  ohjections  to  the  second  replication 
are  well  taken.  It  sets  up  new  matter,  and  concludes  to  the 
country,  which  is  obviously  an  ertoneous  conclosion.  Again  * 
the  plaintiff  should  have  taken  issue  on  the  fact  of  a  riglit  of 
property  in  a  stranger.  If  he  meant  to  rely  on  a  special  prop- 
erty in  himself,  he  ought  to  have  gone  further,  and  have  stated 
a  right  of  property  in  Brown,  and  that  it  was  delivered  to  the 
plaintiff,  and  remained  for  safe  keeping  at  the  time  of  the  dis- 
tress. For  it  might  be  that  Brown  had  no  property  whatever 
in  the  goods,  and  so  could  transfer  no  special  property  to  the 
plaintiff,  or  that  the  special  property  that  once  existed  had 
ceased  at  the  time  of  the  distref^s.  If  the  plaintiff  in  replevin 
cannot  show  a  property  in  himself  at  the  time,  he  must  fiiii 
in  his  action. 


Hopkins,  in  reply.  In  all  cases  where  property  is  taken  out 
of  the  possession  of  the  party  who  has  a  right  to  retain  it 
against  third  persons,  either  as  bailtt  or  otherwise,  he  may  have 
an  action  of  replevin  to  recover  it  back,  unless  prevented  by 

t  s«e  GUheH'M  some  Statute .f    The  replication  states  the  special  property,  not 

fy^XboT^^  by  way  of  inference,  but  in  direct  terms ;  that  the  gooda  were 
delivered  to  him  by  Brown  for  safe  keeping,  and  that  the  plain- 
tiff  had  a  special  property  in  them.  There  is  sortie  difference 
in  the  cases,  as  to  the  conclusion  of  such  replications.     But 

I  *384  ]  among  the  modern  determinations,  many  ^similar  causes  occur 
where  the  c<Miclusion  may  be  either  by  a  verification,  or  tci  the 

X^Sira, ff7i.  country.  In  the  case  of  Baynham  v.  MdttiewSyX  Justice  I>ei» 
nison  observed,  that  if  the  plaintiff  hud  replied  without  a  tra^ 
verse,  he  would  have  been  rigiit  in  concluding  to  the  country ; 
but  where  you  add  a  traverse,  you  must  conclude  with  an 

«  2  Term  lUp,  averment.  In  the  ca^^e  of  Hedges  v.  Sandonj^  the  rule  laid 
down  in  Strange  is  recognized,  and  it  is  admitted  that  the  coo- 
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elusion  may  be  either  way.  The  general  rule  is,  that  where 
the  replication  puts  the  whole  substance  of  the  plea  in  issue,  it 
may  conclude  to  the  country,  and  there  are  many  cases  vvhere 
the  conclusion  would  be  good  either  way.  The  plaintiff,  hav- 
ing a  special  property,  and  intending  to  rely  upon  that  fact, 
could  not  take  issue  on  the.  fact  of  general  property  in  a  stran- 
ger.    Had  he  done  so,  he  must  inevitably  have  failed. 

Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
avowry  in  this  case  was  clearly  bad.  It  was  necessary  for  the 
avowant  to  have  set  forth  bis  title,  and  to  alle^  the  estate  of 
which  he  was  seized.  The  power  of  distress  is  called  an  ex- 
traordinary power,  and  for  this  reason  the  common  law  required 
the  authority  to  be  specifically  shown.  This  old  rule  is  still  to 
be  strictly  enforced  in  cases  not  within  the  remedial  revisions 
of  certain  statujles  relative  to  pleadings  in  replevin.  (  Yclv.  148. 
2  Wib.  261.  2  Bos.  S(  Pull.  359.  2  Samd.  283,  284.  c.n.  3. 
310.  314.  n.  13.)  With  respect  to  this  point,  we  have  no 
relaxation  of  the  common  law  rule,  aa  the  provision  in 
the  statute  of  11  Geo.  XL  c.  19.  s.  22.  has  never  been 
adopted. 

But  the  plea  of  property  in  a  stranger  is  a  good  plea,  either 
in  abatement  or  in  bar,  and  entitles  the. party  to  a  return  with- 
out avowry,  for  the  possession  was  illegally  taken  from  him  by 
the  replevin.  (2  Lev.  92.  1  Salk.  94.)  The  reply  to  this  plea 
was  insufficient  and  bad.  The  first  reply  was,  that  the  defend- 
ant entered  the  house  in  the  night-time  and  took  the  goods. 
This  fact  was  altogether  immaterial  and  irrelevant  to  the  ques- 
tion of  property,  which  the  plea  ought  to  have  confessed  and 
avoided,  or  traversed  and  denied.  The  second  repUcation  to 
this  plea  is  also  insufficient.  It  states,  that  the  ''^goods  were 
dehvered  to  him  by  one  Broum,  to  keep  safely,  but  does  not 
allege  any  property  in  Brown,  nor  any  authority  in  him  to  de- 
posit them.  A  deposit  by  a  ]>erson  having  no  property  in  the 
goods,  and  who  might  have  come  to  the  possession  of  them 
tortiously,  could  give  the  plaintiff  no  right  to  replevy  them. 
And  if  the  deposit  had  been  made  by  the  rightful  owner,  it  is 
¥ery  questionable  whether  the  plaintiff  could  have  maintainetd 
a  replevin  for  the  taking,  as  the  depoNt  was,  from  his  own 
showing,  a  mere  naked  bailment  for  safe  keeping,  in  which 
case  the  plaintiff  could  only  be  answerable  for  gross  negligence 
in  regard  to  his  trust.  Having  no  interest  in  £e  goods  depos- 
ited, and  not  being  responsible  to  the  bailee  for  the  taking, 
there  can  be  no  reason  why  he  should  have  an  action  of  tres- 
pass or  replevin.  But  it  is  sufficient  to  observe  in  this  case, 
that,  for  the  reason  first  mentioned,  the  demurrer  to  this  repli- 
cation vas  well  taken,  and  the  judgment  below  properly  ren- 
dered.    If  either  plea  be  good,  judgment  must  be  given  against 

301 


ALBANY; 

August,  1806 

Harrison 

V. 
M'llSTOflH 


[•385] 


385  CASES  IN  THE  SUPREME  COURT 

ALBANY,  the  defendant,  as  it  appean  that  he  had  no  cause  of  aetioii. 

Angtisi,  1806.  rpj^^  judgnient  below  must,  therefore,  be  affirmed. 

K^wa^T  Judgment  affirmed,  (a) 


CtAKKSOir  St        u)  s«c  Ex  parte  Ckmmberlain,  (I  Sehoales  4^  Le/nn/*  Reportt,  320.)  and  Skamtm  ▼, 
Vah  Horm».    Shamum.  ( I  &A.  ^  Le/.  Rep.  ZU.)  Lord  RedesdMe  said,  RepUvin  lies  m  any  Caking,  9ad 
not  merely  upon  a  dUtress,  * 


Kennt  against  Clarkson  and  Van  Horne. 

K,  purchased      THIS  was  an  action  on  a  policy  of  insurance  on  the  BriiiA 

rf  m'SJiJhinu  IS  *'^^P  -Bc^«y,  the  plaintiff,  master,  on  a  voyage  at  and  from 

Jamaica ;    but  Charleston^  S.  C,  to  Jamaica^  valued  at  2,000  dollars,  at  a 

Mv'SrSLe'mij^  premium  of  seven  per  cent.     The  cause  was  tried  at  the  New- 

pi  386]       York  Sittings,  the  11th  of  April,  1805,  before  Mr.  •Justice 

chase-money,  it  Thompson,  wheu  the  jury  found  a  verdict  for  the  plaintiff  for  a 

•to  2^^  '^'^^  *^*''     ®"  *  motion  for  a  new  trial,  the  following  facts 

maininthename  appeared  in  the  casc. 

2(irnereu*lItS'ihe      '"  December,  1799,  the  plaintiff  purchased  of  Messrs.  Dovg- 

balance     was  las,  Stewart  tjf  Minot,  at  Jamaica,  the  vessel  insured  by  the 

were'to*"iie''i  defendants  for  the  sum  of  3,000  dollars,  at  which  time  he  paid 

regular  bill  of  1,800  dollars  in  part.     No  bill  of  sale  was  executed,  but  the 

sale.  K.  look  yesscl  was  delivered  to  the  plaintiff,  and  an  agreement,  in  writ- 
possession       of.  1..1*  t.  tT-fc®»0  A 

the  vessel,  and  mff,  was  entered  mto  between  him  and  Uauglas,  tStewart  cf 
appeared      as  j^Rnot,  bv  which  it  was  agreed,  that  the  vessel  should  continue 

owner,  inanac-  .        ,     '      ■'  ^   ,  T*^  ••    ■  •  i  <•    «  ■ 

tion  on  a  policy  m  the  names  of  the  vendors,  until  the  residue  of  the  purchase- 
ficted"'oIii^ihe  ™^"®y  ^*^  paid,  when  they  promised  to  deliver  to  the  phtmtilf 
vessel  in  the  the  register  and  a  regular  bill  of  sale.  The  plaintiff  remained 
w  heuftiwVto  *"  possession  of  the  vessel  from  the  day  of  purchase  until  the 
had  an  insura-  time  of  the  insurance  and  subsequent  loss.  During  Che  voyage 
Wc^intcrMtLj^)  insured,  the  Betsy  was  captured  by  a  French  privateer,  and 
notwithstanding  Carried  into  Guadoloupe,  and  there  condemned  as  enemy's 
toiiira^nd^n  P^op^rty.  Depositions,  taken  under  a  commission,  were  intro- 
the  vessel,  may  duced  on  the  part  of  the  defendants,  to  prove  that,  by  the 
Sr*«neSjTy]  ^^^tutes  of  Great  Britain,  a  British  vessel  could  not  be  law- 
though  the  fulIy  transferred  from  one  British  subject  to  another,  so  as  to 
JStf1SIry°'^ftoSS  ®"j^y  ^  ^^^  advantages  of  a  British  vessel,  without  a  new  regis- 
must  insure  eo  ter  in  the  name  of  the  purchaser. 

con!^/aw'ofa  '^^^  defendants'  counsel  moved  for  a  nonsuit,  which  being 
foreien  country  ovemiled,  they  then  called  on  the  plaintiff  to  produce  two 
by^iwpSrTabte  P^^P^'S  Under  a  notice  for  that  purpose,  one  called  a  bottomry 
and  mteiiigent  bond,  and  the  other  an  affidavit  of  the  plaintiff,  which  had 
forelra^tafi^*  been  exhibited  to  the  defendants  among  the  preliminary  proofs, 
cannot  be  prov-  These  papers  were  delivered  to  the  defendants'  counsel,  who, 

after  examining  them,  declined  reading  them  in  evidence,  upon 
r.  ^^*f  p*22  ^W<^h  ^^1  were  read  by  the  plaintifTs  counsel.  The  reading 
t'^mSu^Ka  ^'^^  objected  to  on  the  part  of  the  defendants,  but  allowed  by 
SB.  ^'  the  judge.     It  appeared  that  the  plaintiff,  on  the  24th  of  itfoy, 
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1800,  had  executed  an  instrument  of  mortgage  on  the  Betsy     albanv, 
and  her  cargo,  at  Charleston,  to  Messrs.  A.  and  J.  MClure  of  ,^]J£!^|^i^ 
♦that  place,  for  1,075  dollars  and  15  cents,  advanced  by  them       Kemnt 
for  necessary  repairs  and  expenses.    The  instrument  contained  ^      ^'      jl 
a  clause  authorizing  Messrs.  MClure  to  get  the  vessel  insured    vak  Uori^x. 
for  2,000  dollars,  on  account  of  the  plaintiff,  which  they  were      r  «  gg-y  -i 
to  receive  in  case  of  the  loss  of  the  vessel;  they  accordingly  ^a  by  parol,  {a) 
had  the  insurance  effected  in  New-York,  in  the  name  of  the  Itseenu.ihatu 
plaintiff,  for  that  sum.     It  appeared,  also,  from  the  plaintiff's  nSuce*^o  ^ihe 
affidavit,  that  a  prior  insurance  on  the  vessel  had  been  made  other  to  produce 
at  Kifigston,  for  3,000  dollars,  which  had  been  paid,  and  that  JriST^hich  is 
the  vessel  had  cost  the  plaintiff  seven  thousand  four  hundred  called  for  and 
dollars,  including  repairs,  which  was  said  to  be  her  value.  hfmT^that    tSe 

The  judge,  in  his  charge  to  the  jury,  was  of  opinion  that  the  party  so  calling 
plaintiff  had  an  insurable  interest  in  the  vessel ;  that,  as  between  no'  boSS^'to 
the  assurer  and  assured,  it  was  not  essential  that  the  transfer  read  u  m  eri- 
of  the  property  should  have  been  according  to  the  forms  of  the  pj^jjceis  Jwi- 
British  statutes ;  that  the  plaintiff,  being  the  purchaser,  and  in  opus  to  a  bin 
possession,  and  having  paid  the  consideration-money,  had,  at  ^)ten*^^^^Se 
feast,  an  equitable  interest.  But  he  left  it  to  the  jury  to  decide  answer  is  not 
whether  the  plaintiff  was  in  possession  of  the  vessel,  as  master  for'^^S^^advwe 
merely  under  the  former  owner,  or  as  master  and  owner.  He  party.  Where 
further  stated  that  the  right  to  insure  was  not  taken  away  by  *aiu^ai  2  ooo 
the  instrument  of  bottomry,  which,  however,  was  not  techni-  dollars,  au<i  in- 
cally  a  bottomry  bond  ;  that  the  plaintiff  had  an  insurable  in-  JSJi^jfaid'tifere 
terest  beyond  the  amount  of  the  bond ;  and  that  the  value  was  a  prior  in- 
of  the  vessel  was  a  question  for  the  jury  to  determine ;  g^ooo*^^  doiiaw' 
that,  by  the  terms  of  the  policy,  all  prior  insurances  were  the  insure<i 
to  be  deducted,  and  the  defendants  having  resorted  to  the  J^^'^rove  ^'ui^ 
plaintiff's  affidavit,  in  order  to  show  such  prior  assurance,  the  the  vessel  was 
whole  must  be  taken  together ;  that,  though  the  vessel  cost  to^'J.over°*bSil 
3,000  dollars,  it  did  not  appear  what  was  her  condition  at  the  policies. 
time  of  purchase,  nor  what  repairs  had  been  made,  and  she 
might  have  been  worth  much  more  at  the  time  of  insurance. 

The  points  raised  for  the  consideration  of  the  court  were, 
1.  That  the  plaintiff  had  not  an  insurable  interest;   *2.  The"      [*388] 
interest  intended  to  be  insured  was  a  bottomry  interest,  and 
ought  to  have  been  specified  in  the  policy ;   3.  That  the  judge     («)  Paekmrd  v. 
misapprehended  the  law  in  allowing  the  paper  produced,  on  r^I  4n.  ^St 
notice  from  the  defendant,  and  not  used  by  him,  to  be  read  in  s^^jrJi/^ji^l 
evidence,  without  proof.     That  the  jury  was  misled  by  his  not  ^^^^"^  ^^ 
stating  to  them  that  they  were  not  bound  to  believe  the  whole  crmuk,      S36 
of  the  master's  affidavit ;  4.  The  verdict  was  agsdnst  evidence,  uS^^q^'j^ 
as  there  was  no  insurable  interest  beyond  the  prior  insurance,  *v-  ^^ 
and  existing  Hens  on  the  vessel. 

Pendleton^  for  the  defendants.  This  being  a  British  vessel, 
the  court  must  look  to  the  laws  of  Great  Britain  relative  to 
that  species  of  property.  It  is  one  of  those  questions  which 
are  to  be  decided  by  the  laws  of  a  foreign  country,  whenever 

303 


CASES  IN  THE  SUPREME  COURT 

ALBANY,     thej  can  be  ascertained.    To  constttute  an  insurable  interest, 
August,  1806.   j^  must  be  such  an  interest  as  can  be  transferred  to  the  insurer, 
Kkkrt       so  as  to  enable  hiih  to  obtain  the  benefit  of  salvage.   It  will  be 
^-  said,  however,  that  the  plaintiff,  by  the  agreement  of  purchase, 

VavHoksk.   had  an  equitsdile  interest ;  but  by  the  law  cf  Oreat  Britain,  no 
^  transfer  of  any  property  whatever  in  a  vessel  can  be  made, 

unless  by  a  bill  of  Bale,  pursutmt  to  the  registering  act,  as  it  is 
called.  Every  bill  of  sale,  or  instrument  of  transfer,  must  re- 
cite the  fegister,  otherwise  it  is  absolutely  null  and  void.  The 
407  ^"SJ/wSi  ^^'^^  has  neither  a  title  at  law,  nor  in  equity .f  If,  therefore, 
V.  nupbert,  '^  the  rights  of  the  plaintiff,  in  relation  to  the  vessel,  are  to  be 
birimuHv  decided  according  to  the  laws  of  Great  Britain,  it  is  clear  that 
Koiiston.  ^  5  he  had  no  insurable  interest.  By  the  registering  act  of  tiie 
'ci^l^y^^ln-  ^^^^^^  Statesy  if  the  vendor  omit  to  recite  the  register  in  the 
dernon,  bill  of  sale,  it  is  not,  therefore,  void.     The  vessel  is  merely  de- 

prived of  certain  privileges  in  relation  to  the  revenue.  She 
remains  subject  to  the  duties  paid  by  foreign  ships.  It  may, 
perhaps,  be  said,  that  this  is  a  matter  of  revenue,  and  that  the 
court  do  not  look  to  the  revenue  laws  of  foreign  countries  or 
enforce  them.  But  this  must  be  intended  no  further  than  that 
our  courts  will  not  lend  their  aid  to  the  collection  of  the  reve- 
[  ♦  389]  nues  of  *another  country.  The  rule  does  not  apply  to  questions 
of  property.  The  plaintiff  had  no  complete  title,  until  he  had 
paid  all  the  consideration-money. 

2.  It  appears  from  the  testimony  that  it  was  the  intention  of 
the  plaintiff  to  make  a  bottomry ;  and  that  Messrs.  APC/urc 
were  directed  to  insure  so  as  to  cover  the  amount  advanced. 
The  nature  of  the  interest  ought  to  have  been  declared  and 
specifically  insured ;  and  whether  it  were  a  bottomry  or  mort* 
gage,  if  the  party  mean  to  insure  it  as  such,  the  nature  of  the 
interest  should  have  been  specified  in  the  policy,  {a) 

3.  From  the  manner  in  which  this  instrument  came  before 
the  jury,  a  general  question  arises,  whether  the  party  who  has 
given  notice  to  the  other  to  produce  a  paper  at  the  trial  of  a 
cause,  is  bound  to  read  it  when  produced.     In  the  case  of 

bLS^^.""  ^W  V.  Kitchen,X  the  defendant  gave  notice  to  the  plaintiff  tcv 
produce  his  books,  and  called  for  them  at  the  trial.  Lord  Ken- 
yon  said,  that  this  did  not  make  the  books  evidence  to  the 
jury,  if  the  party  who  called  for  them  did  not  choose  to  use 
them.     The  case  of  Lavrrenct  ^  Whitney  against  Van  Hotta 

i\Cmn€%  2T7.  ^  Clarkson^^  though  not  decisive,  bears  some  resemblance  to 
this  question.  The  party  called  for  a  paper  pursuant  to  a  no- 
tice to  produce  it ;  the  other  side  objected  to  his  inspecting  it, 
unless  he  consented  to  read  it  in  evidence,  and  the  objection 
was  thought  sufficient.  Again,  where  an  instrument  is  called 
for  and  read,  and  part  is  in  favor  and  part  against  the  person 
introducing  it,  though  the  whole  must  go  to  the  jury,  they  still 


{a\  See  RoberUon  Sf  Brown  v.  The  UtdUd  Im.  Co.  {2  Johns-  Catet^  250.)  An  i 
ance  on  a  vessel  will  uot  cover  a  bottomry  intcrcsl  uoJess  expressly  mentioned  in  tlie 
pdlicy.     WiUiams  y.  8mUh,{tCiune»,  19.) 
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must  weigh  the  credit  of  it,  and  may  believe  or  reject  it,  accord-     Albany, 
>ng  as  it  is  confirmed  or  disproved  by  other  testimony.  v^lIS^Jj-l^ 

4.  The  court  cannot  go  beyond  the  policy  to  ascertain  the       ke^ny 
/alue  of  the  vessel.     In  the  present  policy  she  was  valued  at  ^'     x. 

2,000  dollars,  and  there  was  a  prior  insurance  for  3,000  dollars.  VajThorIib. 
Ff  the  valuation  be  conclusive,  extrinsic  evidence  cannot  be 
resorted  to  for  the  purpose  of  proving  a  greater  value.  The 
oroperty  having  been  fully  covered  by  the  *prior  insurance,  [  *  390  ] 
according  to  the  clause  in  the  present  policy,  nothing  was  due 
to  the  plaintiff,  and  he  ought  to  have  been  nonsuited  at  the 
trial. 

Everison  fy  Benson^  for  the  plaintiff.  1.  As  the  whole  ques- 
tion is  made  to  turn  on  the  laws  of  Great  Britain^  in  relation 
to  the  transfer  of  ships,  it  is  necessary  to  inquire  what  evidence 
is  now  before  the  court  of  the  existence  of  those  laws.  It  is 
the  testimony  of  a  few  merchants.  But  can  the  court  admit 
the  laws  of  a  foreign  country  to  be  proved  in  this  manner?  It 
has  been  expressly  decided  Dy  the  British  courts  that  foreign 
laws  could  not  be  proved  by  this  kind  of  parol  testimony  .f  If  t^^  Esfditatata 
this  evidence  cannot  be  received,  then  the  objection  as  to  the  B^Zinci'  v. 
provisions  of  British  statutes  is  of  no  avail.  Schrmder. 

2.  But  the  plaintiff  had  an  insurabh  interest.  Admitting  the  Casefjd.HtdU 
British  act  to  be  as  stated,  still  the  plaintiff  might  abandon  ]Ji^^^f/*^Q'*' 
and  transfer  his  interest  to  the  insurers,  and  the  property  would  ' 

pass,  though  not  with  the  character  and  privileges  of  a  British 
ship ;  for  it  is  begging  the  question  to  say  the  plaintiff  could 
not  abandon.     Abandonment  affords  no  criterion  as  to  the 
right  to  insure.  J   The  vessel,  the  hulk,  the  thing  itself,  belonged  iS Bot.^PuU. 
to  the  plaintiff,  was  in  his  possession,  and  could  be  transferred  (>tf  A^T*^  ^ 
and  delivered  by  him.     But  it  is  enough  for  the  purposes  of 
this  action,  if  the  plaintiff  had  an  equitable  interest.    The  courts 
of  Great  Britain,  from  reasons  of  just  policy,  may  carry  rigidly 
into  effect  all  the  laws  relative  to  navigation  and  revenue  ;  but 
this  court,  sitting  hpre,  and  between  these  parties,  is  not  bound 
by  any  motives  or  principles  of  that  nature.     The  commercial  • 
and  local  regulations  of  a  foreign  country  are  never  rigidly  en- 
fprced.     The  lex  loci  is  not  applied  to  destroy  a  bona  fide  con- 
tract, though  it  may  serve  to  modifjr  it.     The  British  statute 
is  merely  to  confer  privileges  on  British  ships.<^     A  policy  of  n^arthaii  b\ 
insurance  made  in  violation  of  the  revenue  laws  of  a  foreign  53. 390.    io^t- 
country  will  be  supported  ;  for  no  country  pays  any  regard  to  ^J^^^RajM] 
the  revenue  laws  of  another.  ||  v!  Reru*e/aer. 

*  A  debt  which  arises  in  consequence  of  an  article  insured,        [♦391] 
and  which  would  have  given  a  lien  on  it,  may  be  insured.lT.  So  ^  ManiuUi^xi. 
a  contingent  and  reasonable  expectation  of  interest  is  sufficient     ^ 
to  entitle  the  party  to  insure.ft    The  fact  of  possession  by  the        ''"'^  ** 
•^^'ntiff,  with  the  other  circumstances  of  ownership,  is  suffi-    jt  *  £««*',  1 36, 
proof,  without  any  written  documents,  to  support  this  ^^-  J^^^'^ 

\i,4.      i  /.   /  .^    .  *••*.*  1        V.     French.     2 

ac.iion.|i    In  cases  of  insurance,  it  is  not  requisite  to  make  MarshaU,6i\. 
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AhhANY,    oat  a  regular  title  with  perfect  exactness.    It  is  not  neeessaij 

^^l^lJ^^  that  the  plaintiff  should  have  any  beneficial  interest ;  for  a 

KsvvT       mere  agent,  trustee,  or  consignee  may  insure-f    Putting  out 

▼•of  Ttew,  therefore,  the  BritUk  statute,  the  plaintiff  haa  a  coa- 

VAnHom.  pl^te  insursUe  interest.     Besides,  it  may  be  obsenred,  that, 

.  •  n    .  B  ,   this  beinir  a  vtUued  policy,  the  same  strict  proof  of  interest  is 

1 3  Bat. ^•/'af/-         ^  ^^   J         -r'x 

Ur,  75.  Ltieena  not  required  as  if  it  were  open. 

Y.  Cfmw/ord.  3.  It  i8  objected  thi^  this  was  a  bottomry  interest,  and  ought 
to  have  been  insured  specifieatty  as  such.  The  instrument 
t  ManhaU,  produced  is  not  a  bottomry  bond  ;{  but  a  mere  mortgage.  If 
the  party  will  ^A  for  proof,  by  calling  for  papers,  they  ought 
to  be  read  in  evidence.  But  if  the  paper  be  considered  as  not 
properly  in  evidence,  then  there  is  no  proof  whatever  of  any 
interest  of  that  nature. 

4.  It  does  not  appear  that  the  other  insurance  was,  in  &ct, 
prior  to  this  policy ;  but  if  it  were  so,  the  sum  inserted  in  the 
policy  is  not  conclusive  evidence  of  the  value  of  the  vessel.  It 
is  a  mere  valuation  of  the  interest  or  portion  which  the  party 
wishes  to  insure,  and  does  not  preclude  proof  that  the  vessel 
vras  of  greater  value.  "^ 

Hartfon,  in  reply.  I.  All  property  is  the  creature  of  the 
country  to  which  it  belongs,  and  no  man  can  claim  a  title  to  it 
different  from  that  which  the  laws  of  the  country  confer.  This 
applies  to  personal,  as  well  as  to  real  property.  The  plaintiff 
declares  himself  to  be  the  owner  of  a  Brituh  vessel,  and  de- 
scribes her  as  such.  The  obvious  meaning  of  this  descriptioo 
is,  that  he  is  the  owner  according  to  the  lawsof  Crreo^^rtloiii. 

(  •  392  ]  If,  therefore,  according  Ho  those  laws,  he  had  no  insurable 
interest,  he  ought  not  to  recover  here;  for  he  is  bound  to 
prove  his  ownership  according  to  his  declaration ;  and  the  case 
shows  that  the  laws  of  Great  Britain  were  an  object  of  in- 
quiry. There  is  no  injustice  in  deciding  on  this  point  accord- 
ing to  the  laws  of  that  country.  The  plaintiff  will  be  entitled 
to  a  return  of  premium.  It  is  the  same  as  if  no  contract  had 
ever  been  made.  Though  evidence  of  the  laws  of  a  foreign 
country  is  not  to  be  taken  from  any  witness  that  may  be  picked 
up  in  the  street,  will  it  be  said,  that  documentary  evidence  is 
indispensably  requisite  in  every  case,  and  that  exemplifications 
of  British  acts  of  parliament  must  be  obtained  ?  If  there  be 
no  documentary  evidence,  the  best  evidence  that  the  nature 
of  the  case  admits  is  sufficient.  It  is  well  known,  that  by 
Lord  Hawkesbury^s  act,  as  it  is  called,  every  bill  of  sale  of  a 
British  ship  must  recite  the  register,  otherwise  it  is  a  perfcnrt 
nullity :  no  property  is  transferred ;  and  the  purchaser  may 

45  TVrm  Rep.  recover  his  money  back.  In  the  case  of  Camden  v.  AndersoHy^ 
the  arguments  of  the  plaintiff's  counsel  were  the  same  as  those 
now  urged  in  behalf  of  the  present  plaintiff:  yet  Lord  Kenyan 
was  of  opinion,  that  shice  that  act  no  title  whatever,  eit^c^ 
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kgd  or  eqiutablOy  could  be  transfenred  by  8uch  an  imperfect 
bill  of  sale. 

It  is  true^  thajt  possession  is  pritna  fade  evidence  of  property. 
But  it  is  only  presumptive  evidence ;  and  the  rule  is,  stabitur 
prfnumptioni  donee  probetur  in  eantrarium.  This  is  not  a  mere 
wagering  policy ;  but  a  real  interest  is  represented  to  the  de- 
fendants. Suppose  the  vessel  taken  by  the  French,  and  recap- 
tured hj  the  BritUhy  there  would  be  a  restitution  on  payment  of 
salvage.  To  whom  ?  To  the  original  British  owners.  So  that, 
on  an  abandonment  in  such  a  case,  the  assured  would  lose  all 
the  benefit  of  a  restoration  of  the  vessel.  If  the  plaintiff  could 
abandon  no  beneficial  interest,  ought  he  to  be  allowed  to  claim 
the  benefit  of  a  contract  made  under  the  appearance  and  rep- 
resentation of  a  transferable  property  ?  If  the  plaintiff  had 
*disclosed  the  exact  situation  of  the  property,  the  contract 
would  have  been  fair.  A  reference  is  not  made  to  the  laws  of 
Great  Britain  to  destroy  the  contract ;  but  merely  to  show 
that  there  was  no  contract. 

2.  The  evidence  of  the  existence  of  a  bottomry,  independent 
of  the  paper  produced,  is  as  strong  as  that  which  existed  in  the 
case  of  Robertson,  referred  to  in  Williams  v.  Smith.  Several 
witnesses  spe^k  of  a  bottomry  bond,  and  it  appeals  to  have 
been  endorsed  on  the  register.  The  calling  for  the  instrument 
did  not  make  it  evidence.  If  a  party  files  a  bill  in  chancery 
for  a  discovery,  the  defendant  in  his  answer  may  set  forth  what 
is  false,  as  well  as  what  is  true  ;  and  if  he  were  bound  to  read 
the  answer  as  evidence,  his  rights  may  be  defeated  by  the  act 
of  the  opposite  party.  He  may  offer  it  in  evidence  or  not ;  but 
if  he  does  produce  it,  the  whole  must  be  read.  On  account 
of  the  expense  and  delay  attending  bills  of  discovery,  the 
practice  of  calling  lor  papers  has  been  introduced,  and  it  ought 
to  be  goremed  by  the  same  rules.  It  would  be  unreasonable 
^nd  unjust  to  make  a  paper  evidence,  because  it  was  called 
for.  The  most  injurious  consequences  would  result  from  such 
a  rule  of  evidence.  A  party  may  be  surprised  by  the  paper 
produced^  None  of  the  cases  go  the  lengtl)  contended  for  by 
the  other  side.f  Though,  where  a  paper  is  produced  and  a 
part  is  read,  the  whole  must  be  read ;  yet  the  jury  are  not 
bound  to  credit  the  whole ;  and,  indeed,  they  ought  to  receive 
such  evidence  with  great  .caution.  The  objection  is,  not  that 
the  judge  was  incorrect  in  leaving  the  whole  to  the  jury,  but 
that  he  ought  to  have  adcled,  they  were  not  bound  to  believe 
the  whole,  otherwise  they  might  suppose  that  they  wefe  pre- 
cluded from  examining  into  its  truth. 

3.  The  valuation  oi  the  vessel  inserted  in  the  policy  is  con- 
clusive on  the  parties.!  Tlie  practice  is  to  insert  the  real  value, 
though  the  whole  is  not  insured.  In  case  of  loss,  if  the  vessel 
had  been  worth  10,000  dollars,  he  could  not  have  recovered 
more  than  2,000  dollars.  If  tk?  whole  value,  as  now  pretend- 
ed, had  been  inserted,  the  defendants  ^would  not,  it  is  prooa- 
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ble,  have  underwritten.  If  the  insurance  at  Jamaica  was  prior 
to  the  present  policy,  there  can  be  nothing  recovered  here 
That  it  was  prior,  is  manifest  from  all  the  evidence  in  the 
case. 

Spencer,  J.,  delivered  the  opinion  of  the  court.  It  has 
been  objected  that,  by  the  25th  Geo.  III.  c.  60.  the  certificate 
of  registry  not  having  been  inserted,  the  bill  of  sale  was  utterly 
null  and  void.  It  has  also  been  objected  that  the  plaintiff 
having  given  a  bottomry  bond  to  A.  fy  J.  iU'  Clure,  (jgjft  2,000 
dollars,  which  sum  they  were  authorized  to  get  insured  on  the 
vessel,  there  was  no  insurable  interest  but  the  bottomry.  With 
respect  to  the  effect  of  the  British  statute,  it  is  a  sufficient 
answer  to  observe,  that  it  has  been  proved  only  by  parol;  for 
though  courts  of  law  will  receive  evidence  of  the  common  law 
from  intelligent  persons  of  .the  country  whose  laws  are  to  be 
proved,  I  think  there  exist  strong  reasons  against  such  proof 
of  foreign  statutes,  and  this  distinction,  undoubtedly,  prevails 
in  the  EngKsh  courts.^a)  All  the  evidence  in  the  case  shows 
manifestly  that  the  plaintiff  had  a  reasonable  and  almost  cer- 
tain expectation  of  procuring  all  the  muniments  necessary  to 
give  him  a  title  even  under  the  British  statute ;  he  had  paid 
nearly  two  thirds  of  the  amount  of  the  purchase-money,  he  had 
the  full  dominion  of  the  vessel,  and,  according  to  the  cases  of 
Le  Cras  v.  Hughesy  and  Grant  v.  Parkinson,  {Marshall,  84. 
111.  219.)  his  interest,  independent  of  the  question  arising  on 
the  bottomry,  was  insurable. 

That  a  bottomry  interest  cannot  be  insured  but  eo  nomine^ 
has  been  decided  in  this  court ;  (6)  the  M'  Cluresy  therefore, 
could  not  have  been  otherwise  insured.  The  case  of  WiUiams 
V.  Smith  (2  CaintSy  14.)  is  directly  against  the  objection  raised 
here.  In  that  case  a  vessel  was  insured  afler  being  bottomed, 
and  it  was  holden  that  the  bottomry  did  not  take  away  the 
right  to  effect  an  insurance  for  the  owner.  The  circumstance 
of  ignorance  in  WiUiams  of  the  giving  the  bottomry  when  the 
insurance  was  effected,  could  have  had  no  influence  on  the 
question.  The  plaintiiT,  then,  in  my  judgment,  had  an  insur- 
able interest. 

*The  opinion  I  have  already  expressed  on  the  bottomry, 
renders  it  unnecessary  to  examine  the  second  objection ;  be- 
cause I  have  gone  on  the  principle  that  there  was  a  bottomry, 
when,  if  the  paper  read  bv  the  plaintiff  without  proof,  were 
evidence,  there  appears  to  have  been  none.  I  must  nut,  how 
ever,  be  understood  as  sanctioning  the  course  adopted  at  the 
trial,  in  admitting  the  paper  to  be  read  without  proof,  because 
notice  bad  been  given  to  produce  it,  and  it  had  been  callcc 
for  and  perused.  The  case  of  Latvrence  fy  fVhitney  v.  Fa* 
Home  Sf  QarJcson  (1  Caines,  276.)  settles  nothing ;   the  ther 
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>bier  justice  expressing  no  decided  opinion  on  the  question, 
and  the  rest  of  the  court  were  equally  divided.  It  appears  to 
me  that  the  notice  to  produce  a  paper,  and  calling  for  its  in- 
spection, ought  to  be  considered  as  analogous  to  a  bill  for 
discovery,  where  most  certainly  the  answer  is  not  evidence  but 
for  the  adverse  party,  (a)  I  think  it  our  duty  to  adopt  such  a 
course  as  will  not  heedlessly  drive  parties  into  equity  for  dis- 
covery ;  I  mention  thus  much,  that  we  may  not  be  misunder- 
stood on  this  point  of  practice. 

I  can  perceive  no  impropriety  in  the  judge's  charge  in  say- 
ing, *'As  the  defendants,  for  the  purpose  of  showing  such  prior 
insurances,  have  resorted  to  the  plaintiff's  affidavit,  the  whole 
of  it  must  be  taken  together/'  The  soundness  of  that  position 
has  not  been  controverted ;  but  the  counsel  suppose  that  it 
ought  to  have  been  also  observed,  that  the  jury  were  not  bound 
to  believe  that  part  of  it  which  stated  that  the  vessel,  when 
she  sailed  on  the  voyage  insured,  was  worth,  and  had  cost 
7,000  dollars.  If  verdicts  were  to  be  set  aside  because  the 
udge,  in  delivering  a  charge,  omitted  comments  which  might 
liave  been  proper,  there  are  but  few  verdicts  that  would  stand 
the  test.  It  is  difficult  to  believe  that  the  jury  could  have 
understood  the  judge,  that  they  were  to  believe  every  part  of 
the  affidavit ;  but  that  they  might  believe  it  or  not,  in  their 
discretion. 

With  respect  to  the  last  point,  it  appears  that  there  was  a 
prior  insurance  to  the  amount  of  3,000  dollars.  The  bottomry 
is  stated  by  Mitchell  to  be  2,000  dollars,  and  the  value  of  the 
vessel  *7,000  dollars.  What  was  the  rate  of  premiums  does 
not  ap}^ar.  If  these  sums  be  added  to  the  probable  pre- 
miums, there  would  remain  a  sufficient  sum  to  warrant  this 
insurance,  had  it  been  an  insurance  on  interest.  That  this 
was  a  valued  insurance  at  2,000  dollars,  cannot  affect  the 
question  ;  the  valuation  is  only  conclusive  between  the  parties 
to  this  policy.  The  only  evidence  that  the  valuation  of  this 
\'essel  was  7,000  dollars,  is  derived  from  the  plaintiff's  affi- 
davit, which,  it  must  be  remembered,  was  read  by  the  defendant 
to  the  jury,  who,  it  seems,  believed  that  fact.  I  see  no  reason 
to  differ  from  the  conclusions  drawn  by  the  jury,  and  am,  there- 
fore, of  opinion,  that  a  new  trial  ought  not  to  be  granted. 
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Judgment  for  the  plaintiff. 


(a)  The  esses  oTKine  t.  ihhaJnianU  of  MkUUtzmf,  (S  Term  Rep.  41.)  and  7%Mip- 
§on  V.  Jones  and  Paetdv.  QodeaU.  there  cited.  Bowies  v.  Langworthy,  (5  Term  Rev, 
366.)  Wharam  v.  Rautledgej  (5  Lsp.  Cases,  2S5.)  are  in  sapport  of  tM  rule  as  laid 
down  bj  the  judges  in  the  cases  of  Lawrence  4*  Whitney  v.  Van  Home  4*  Clarkstm, 
(l  CaineSf  S77.)  But  in  the  case  of  Gordon  v.  Secretan^  (8  East^  54S.)  the  rule  was  said 
to  have  been  since  overruled,  and  was  denied  altogether :  and  it  was  held  thai  the  pro- 
duction of  an  instmineBt  at  the  trial  pursuant  to  notice,  did  not  supersede  the  necessity 
of  proving  it.    See  also  Rayre  v.  Kitchen,  (1  Esp,  209.)  And  see  S  Br^^^s  Pothier,  187. 
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ALBAinr, 

A.ugu9t^  180b. 
Franklin         Fr  iNKLlN   OgaiflSt  LoW  and  SwARTVTOUT,    AdlBllHS- 

Low  and  trators^  of  Bauman. 

SWARTWOUT. 

No  action  will  THIS  was  an  action  of  assumpsit  for  money  had  and  re- 
ll!JUSill!Ll!l'  ceived  by  the  intestate.  Plea,  general  issue.  The  cause  was 
ministratoraofa  tried  at  the  ^ew-jorfc  Sittings^  the  23d  Aprils  1805,  before 
g^Jit^^  «t!^  ^''  J*wtice  Thompson^  when  the  jury,  by  consent,  (bund  a 
leobyooeofhu  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
w  cwivolcd  ^e  following  case. 

at  the  po«tH>r.      On  the  13th  day  otMaVy  1803,  the  agent  of  the  plaintiff  put 
f^a^i?a"  ^^^   ^®  post-office,  at  Ncw-YorJc,  a  letter,  directed  to  the 
tained   against  plaintiff  at  Providetice,  in  the  state  of  Rhode-bland,  where  he 
!^8iirlr*1lv-  ^^^^^^j  containing  eight  hundred  dollars,  in  bank  notes  issued 
tngT  qutmre.      by  the  bank  of  the  United  States.     At  that  time,  and  long  be- 
fore, and  afterwards,  Sebastian  Bauman^  the  deceased  intes- 
tate, wa3  the  postmaster  at  iVeti^  York,  and  had  the  charge  of 
the  post-office  in  that  city.     On  the  13th  day  of  May,  and  be- 
fore that  time,  one  Burlridge  was  employed  by  Bauman,  as  a 
clerk  in  the  post-office,  ana  was  hired  and  paid  by  him ;  and 
on  the  same  day  the  letter-  was  broken  open,  and  the  money 
embezzled  by  Burlridge. 
I  *  397  ]  *  Bauman  was  appointed  postmaster  of  the  city  of  New-  York, 

by  the  postmaster-general  of  the  United  States.  All  the  post- 
masters receive  from  the  postmaster-general,  with  their  ap- 
pointments, printed  instructions  for  the  government  of  their 
respective  offices.  In  the  instructions  given  to  the  ^testate, 
it  was  directed  that  every  assistant  and  clerk  employed  in  the 
post-office,  should  take  an  oath  for  the  faithful  performance  of 
the  duties  required  of  him,  which  was  to  be  certified  and  sent 
to  the  postmaster-general ;  and  that  the  postmaster  was  to  be 
answerable  for  the  fideUty  and  care  of  every  person  employed 
by  him ;  and  he  was  to  suffer  no  person,  unless  employed  by 
him,  to  inspect  or  handle  any  letters,  newspapers,  or  other  ar- 
ticles which  might  come  under  his  charge.  The  intestate  took 
no  bond  or  other  security  from  the  said  clerk  for  the  faithful 
execution  of  his  duty ;  nor  did  it  appear  from  any  evidence 
offered,  that  he  had  taken  the  oath  of  office  prescribed  by  the 
instructions  of  the  postmaster-general. 

It  was  agreed,  that  in  case  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  then  a  judgment 
of  nonsuit  should  be  entered;  otherwise  the  verdict  was  to 
stand,  and  the  plaintiff  to  be  entitled  to  judgment.  No  objec- 
tion was  to  be  made  to  the  form  of  action. 

Bogert,  for  the  plaintiff.     The  present  is  a  case  of  the  firs 
impression,  arising  under  the  act  of  (jpngress  for  the  establish 
ment  of  the   post-office.     Two  cases  have  been  decided  ir 
England,  which  may  be  thought  applicable  to  the  present 
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that  of  Lane  v.  Coiton^f  decided  in  the  time  of  Chief  Justice     albanst. 
Holt;  and  that  of  Wkttfield  v.  Lord  Despencer^t  decided  by  .^^S^J^i^S!/ 
Lord  Chief  Justice  Minifield.      The  correctness  of  those     Fra5xlih 
decisions  may  not  only  be  questioned^  but  it  will  be  found,  on      i    ^'    a 
comparison,  that  there  is  a  material  difference  between  them  Swaktwout 
and  the  one  now  before  the  court.     In  Englandy  by  the  statute  . .  » ^   »^ 
of  9  Anne,  for  erecting  a  general  post-office,  a  postmaster-  646.  *^ 

ffeneral  is  appointed  by  patent,  who  is  required  to  appoint  in- 
ferior officers,  *cl«:ks,  sorters,  &c.     All  the  inferior  officers  *  ^<««v-  ■»*. 
are  appointed  in  the  king^s  name,  give  security  to,  and  are  paid      [  *  3^  ^ 
by,   the   receiver-general,  and  not  by  the  postmaster-g^ieral, 
who  is  expressly  exempted  by  the  act  from  any  respojisibility 
for   the  officers  so  appointed,  being  liable  only  for  his  own 
voluntary  defaults  and  misfeasances.     Those  inferior  officers 
are,  therefore,  the  servants  and  agents  of  the  government.    By 
the  act  of  Congress,  the  postmasters,  or  deputies  of  the  post- 
master-general are  not  obliged  to  employ  clerks,  of  sorters  of 
letters.     If  the  postmaster  employ  clerks  in  his  office,  he  must 
pay  them ;  they  are  his  servants ;  there  is  no  privity  between 
them  and  the  postmaster-general,  or  the  government.     By  his 
instructions  it  is  expressly  stated  that  he  alone  is  to  be  answer- 
able for  the  conduct  of  the   persons  he  may  think  proper  to 
employ.     He  is  required  only  to  administer  an  oath  to  such 
persons,  previous  to'  their  entering  on  the  discharge  of  their 
duties.     His  clerks,  therefore,  must  be  considered  as  ordinary 
servants,  to  whom  he  pays  wages,  and  for  whose  conduct  he 
is  responsible  as  in  other  cases.     They  give  no  security  to  gov- 
ernment ;  nor  are  they  paid  by  government.     The  provisions 
of  the  act  of  the  United  States^  are  wholly  unlike  those  found  M-^w*  oj  tht 
in  the  British  statutes ;  and  decisions  on  the  latter  ought  not  k^.  c^.  '  §! 
to  govern  the  determination  of  cases  arising  on  the  former.  >«s«-  '• 
In  the  case  of  Lane  v.  Cotton,  Lord  Holt  dissented  from  the 
rest  of  the  court,  who  determined  against  the  liability  of  the 
defendant ;  but  the  opinion   of  Holt   has  been  deemed   by 
respectable  writers  the  better  opinion.  ||     Powys,  J.,  held  that  |  Jmu^i  Law 
an  action  would  lie  agcdnst  Breese,  the  receiver  of  letters  in  jf^  BaUmenu, 
the  general  post-office.     Unless,  therefore,  the  decisions  of  the 
English  court,  though  founded  on  English  statutes,  are  re- 
garded as  conclusive  and  binding  authorities  in  this  case,  the 
plaintiff)  on  general  principles,  is  entitled  to  recover. 

An  objection  will,  perhaps,  be  made,  that  this  suit  will  not 
lie  against  executors  or  administrators.  In  the  case  of  ^Hamhly  [  *  399  ] 
V.  Trott,%  the  distinction  between  what  actions  will  survive,  ^  ^f^^-  ^^ 
and  what  die  with  the  person,  is  expressed  with  great  clear- 
ness. Wherever  the  cause  of  action  is  monev  due,  or  a  con- 
tract to  be  performed,  or  gain,  or  acquisition  by  the  labor  or 
property  of  another,  or  on  a  promise  expressed  or  implied  by 
the  testator,  the  action  survives  against  his  executors ;  other- 
wise, if  it  be  a  tort,  or  arise  ex  delicto^  or  supposed  to  be  by 
force  or  against  the  peace.      Here  the  action  is  for  monev 
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ALBANY,  received  by  the  defendant  or  by  bis  agent,  which  is  the 

^^^iJ^^  thing,  under  an  implied  contract  to  deliver  it  according  to  ill 

FsAHKLiif  direction.     It  is  a  question  of  property.     It  is  agreed  by  the 

,    ^'    .  case,  that  no  objection  is  to  be  made  as  to  the  form  of  action. 

Low  and  ^i!        »     j«       ^ 

SwARTwouT.  or  the  pleadtngs. 

Hariton,  for  the  defendants.  Whatever  difference  may  be 
found  to  exist  between  the  English  statute  and  our  act,  it  wiO 
not  vary  the  merits  of  the  case.  By  the  act  of  the  United 
Statesy  postmasters  are  appointed  by  the  postmaster-general, 
take  oaths,  and  give  bonds,  and  hold  their  offices  during 
pleasure,  as  in  Etigland.  There  may  be  some  difference  \m 
regard  to  the  sorters  of  letters-  An  action  like  the  present 
could  not  certainly  be  sustained  in  England  against  the  post- 
master-general ;  and  the  deputy  postmasters  must  be  considered 
as  standing  on  the  same  ground.  The  case  of  Lane  v.  Cotton 
was  against  the  postmaster-general,  for  exchequer  bills  deliv- 
ered to  a  deputy  under  the  act;  and  three  judges  against 
HoU  decided  that  he  was  not  liable.  Though  the  great  learn- 
ing and  talents  of  the  lord  chief  justice  entitle  him  to  very 
high  and  merited  respect,  yet  his  name  alone  is  not  to  out- 
weigh the  rest  of  the  judges,  supported,  as  their  decision  is,  by 
the  unanimous  opinion  of  the  court,  in  a  subsequent  case,  as 
delivered  by  Lord  Mansfield,  Potoys^  J.,  to  be  sure,  throws 
out  the  idea  that  an  action  would  have  lain  against  Breese  * 
but  Chief  Justice  Holt  very  Justly  observes,  that  i(  Breese  took 
[  *  400  ]  out  the  bills,  he  would  be  *hable  as  a  tort-feasor.  Lord  Mans^ 
field,  in  the  case  of  Whitfield  v.  Lord  Despencer,  considered 
the  law  as  well  laid  down  in  Lane  v.  Cotton^  in  1701,  and  as 
having  been  acquiesced  in,  and  considered  as  the  law  by  all 
classes  of  people  since  that  period.  The  circumstance  of  the 
office  being  patent  in  England y  and  the  oaths  and  bonds  re- 
quired, can  make  no  difference  in  the  case.  They  are  matters 
merely  between  the  government  and  its  agents,  and  intended 
as  a  security  to  the  former ;  and  are  not  to  be  brought  into  a 
consideration  of  this  question.  The  decisions  in  England  have 
proceeded  on  the  broad  basis  of  public  policy  and  convenience. 
The  most  convenient  and  the  only  practicable  rule  is,  that  the 
public  officer  should  not  be  answerable  for  the  misconduct  of 
others ;  leaving  to  the  parties  injured  their  remedies  against 
the  immediate  tort-feasors. 

The  neglect  of  Bauman  to  administer  the  oath  to  his  clerk 
might  render  him  liable  to  the  government,  but  not  to  third 
persons.  The  instructions,  it  is  true,  say  that  he  shall  be  re- 
sponsible for  the  acts  of  his  servants.  But  to  whom?  To 
the  government ;  not  to  the  rest  of  the  world.  Further,  it  has 
been  decided,  that  a  steward  or  manager  of  an  estate,  ap- 
pointed by  the  Court  of  Chancery,  was  not  liable  for  any  dam- 
age done  by  those  employed  by  him  in  the  service  of  his  prin- 
cipal ;  but  that  the  action  must  be  brought  against  the  person 
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who  did  the  injury,  -or  the  principal.     No  action  will  lie  against     Albany. 
the  inteixnediate  agent.f  .^^^^J!^ 

But  admitting  that  Bauman  would  have  been  liable  in  his     frahklih 
tife-time,  no  action  can  be  maintained  against  his  ^dministra-      t    ^'    ^ 
tors.     To  sustain  assumpsit  for  money  had  and  received  to  the  swartwoot. 
use  of  the  plaintiff,  it  ought  to  be  shown  that  the  money  actu- 
ally  came   to  the  use  of  JSaumon,  which  is  not  pretended.  411.  ^onew. 
Trover  will  not  lie ;  and  if  it  be  a  tort  in  Bauman^  the  right  of  Canwyrtu, 
action  died  with  him.     The  plaintiff  must  resort  to  the  clerk, 
the  immediate  tort-feasor. 

^Hoffman,  in  reply.  The  postmaster  is  bound  to  forward  all  [  *  401  "| 
letters  received  in  his  office,  and  if  he  fail  to  do  so,  it  is  a 
breach  of  his  duty ;  and  an  action  of  assumpsit  will  lie  against 
him,  on  the  implied  contract,  for  a  neglect  or  breach  of  his 
official  duty.  In  this  respect,  the  receiving  the  letter  and  money, 
and  not  forwarding  them,  though  by  a  clerk  in  the  office,  must 
be  considered  as  the  act  of  the  master. 

In  the  case  of  Lane  v.  Cotton,  the  action  was  brought 
against  the  postmaster-general^  who  did  not  appoint  or  pay  the 
inferior  officers.     Here  the  action  is  against  a  deputy,  who  ap- 

foints  and  pays  his  own  servants.  In  England,  all  the  officers 
ave  Jixed  salaries.  In  this  country,  the  deputy  postmasters 
are  allowed  a  commission  on  all  letters  received.  They  have 
no  salary,  but  so  much  per  cent,  on  what  they  receive.  In 
England,  the  embezzlement  would  he  felony,  in  which  the  con- 
tract would  be  merged.  Here  it  is  only  a  misdemeanor.  On 
principles  of  policy,  it  is  of  importance  that  postmasters  should 
be  made  liable,  as  it  will  render  them  more  vigilant  and  faith- 
ful, more  careful  in  the  choice  of  their  servants,  and  more  at- 
tentive to  their  conduct.  On  the  general  principles  of  law,  in 
relation  to  bailments,  there  is  nothing  to  distinguish  this  case 
from  that  of  any  carrier  for  hire.  If  a  private  individual 
should  set  up  a  post-office,  and  undertake  to  carry  letters  for 
hire,  there  would  be  no  doubt  of  his  liability  in  such  a  case. 
Because  the  government  has  thought  proper  to  establish  a 
general  post-office,  and  draw  a  revenue  from  tlie  carriage  of 
letters,  why  should  the  obligations  of  parties  be  varied,  or  in- 
dividuals be  rendered  less  secure  in  the  transmission  of  letters 
than  they  would  have  been  before  such  an  establishment.'^ 
Why  limit  the  responsibility  of  the  postmaster  for  the  acts  of 
his  servants  solely  to  government  ?  It  concerns  the  public  at 
large.  The  language  of  his  instructions  is.  You  may  execute 
the  duties  of  your  office  personally,  or  employ  clerks  ;  but  if 
you  employ- *clerks,  you  must  be  answerable  for  their  acts.  [*402] 
He  can  take  adequate  security  for  the  good  behavior  of  his 
servants,  and  thereby  protect  himself  and  the  rest  of  the  world 
against  the  consequences  of  their  misconduct. 

Spencer,  J.     The  only  question  in  this  case  is,  whether 

anjr  suit  can  be  maintained  against  the  representatives  of  a 
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deceased  pottmaflter,  for  the  embezzlement  of  money  bj  a 
clerk  in  the  office,  by  taking  the  same  out  of  a  letter  deposited 
in  the  office  for  transportation  by  the  mail. 

I  think  that  this  action  is  not  maintainable  against  the  repre- 
sentatives. I  avoid  giving  any  opinion  whether  the  principal, 
if  alive,  would  be  responsible  for  the  fidelity  of  the  clerk,  eith^ 
under  the  particular  circumstances  of  this  case,  or  on  general 
grounds.  It  is  a  general  and  universal  proposition,  that  per- 
sonal actions  founded  in  tort,  or  for  misfeasance,  die  with  the 
person.  That  this  cause  of  action  arises  ex  delicto^  cannot  be 
controverted ;  no  action  would  lie  on  an  assumpsity  because, 
though  the  clerk  received  the  money,  it  was  taken  feloniously 
and  contrary  to  his  duty  and  trust ;  it  never  came  to  the  hancb 
of  the  intestate.  (3  fVils.  429.  443.  1  Bos.  fy  Pull  404.  Slc. 
1  East,  108.  6  Term  Rep.  125.  1  Salk.  282.)  The  regular 
form  of  declaring  would  be  on  the  misfeasance  of  the  derk, 
and  the  only  plea  would  be  not  guilty.  There  is  'not,  in  my 
recollection,  an  instance  of  assumpsit  having  been  brought  in  a 
case  like  the  present.  From  a  variety  of  cases  which  cozifirm 
the  position  that  this  action  cannot  be  maintained  against  the 
representatives  of  a  party,  I  will  cite  only  those  of  Hambly  v. 
TrottJCowper,  371.)  and  Baily  v.  Births  if  Wife,  (T.  Raym. 
72.)  In  the  case  first  cited,  Lord  Mamfield  considered  the 
plea  of  not  guilty  as  decisive.  That  was  an  action  of  trover, 
and  though  his  lordship  considered  it  substantially  an  action 
founded  on  property,  it  was  held  not  to  lie.  He  says,  *'  If  it  is 
a  sort  of  injury  by  which  the  offender  acquires  no  gain  to  him- 
self at  the  expense  of  the  sufferer,  then  the  only  reparation  is, 
for  the  delictum  in  damages  to  be  assessed  by  a  jury ;  but  where, 
besides  the  crime  ;  property  is  acquired  *which  benefits  the  tes- 
tator, there  an  action  shall  survive  against  the  executor,  as  for 
instance,  the  executor  shall  not  be  chargeable  for  the  injury 
done  by  cutting  down  another's  trees,  but  for  the  benefit  aris- 
ing to  his  testator,  for  the  value  or  sale  of  the  trees,  he  shall.'' 
The  case  cited  from  Sir  T.  Raymond  goes  further.  It  was  an 
action  on  the  case;  the  declaration  stated  the  plaintiff  to  have 
been  possessed  of  a  cow,  which  he  delivered  to  the  defendant's 
testator  to  keep  in  his  pasture  for  the  plaintiff,  and  to  be  rede- 
livered to  him,  but  which  he  sold,  and  converted  and  disposed 
of  the  money  to  his  own  use ;  the  plea  was  not  guilty ;  the 
jury  found  for  the  plaintiff,  and  the  judgment  was  arrested  on 
the  ground  that  it  was  a  tort  with. which  the  executor  ought 
not  to  be  charged.  This  case  is  cited  by  Lord  Mansfield,  in 
tne  case  of  Hambly  v.  Trott,  with  approbation.  It  is  agreed  in 
all  the  books,  that  an  action  does  not  lie  against  the  represent- 
Qt  ves  of  a  sheriff  for  an  escape,  whether  suffered  by  himself 
or  \\U  J  piity,  and  the  reasons  are,  that  the  form  of  action 
requires  a  plea  of  not  guilty,  and  that  the  guilt  of  a  deceased 
person  is  tried  ;a'id  that  the  assets  are  not  benefited.  Wheth- 
er originally  the  law  was  wisely  est-ibUshed.  is  not  for  me  le 
314 


OF  THE  STATE  OF  NEW- YORK, 


403 


inquire ;  it  is  sufficient  for  me  that  it  is  established,  and  that 
we  are  bound  to  pronounee  it.  The  pkuntiff  must  be  non- 
suited. 

Kent,  Ch.  J.,  Thompson,  J.,  and  Tompkins,  J.,  concurred. 

Livingston,  J.  Tins  case  is  very  distinguishable  from  those 
that  were  cited.  In  Lane  v.  (Mian  if  Froiikkind,  (1  Ld. 
Raym.  646.)  there  was  an  express  provision  in  the  patent, 
constituting  the  defendants  postmasters-general,  ^'that  they 
should  not  be  chargeable  to  account  for  the  mismanagement 
or  default  of  their  mferior  officers,  but  only  for  their  own  vol- 
untary defaults."  Though  I  should  have  supposed  that  this 
was  intended  only  as  a  protection  against  the  government's 
calling  on  them  for  such  defaults,  it  is  a  clause  which  is  relied 
on  in  giving  judgment.  It  is  also  considered  as  a  circumstance 
in  favor  of  the  defendants  ^that  their  reward  was  settled, -and 
not  depending,  as  here,  on  the  number  of  letters  carried ;  but 
even  in  that  case,  Holt  was  in  favor  of  their  liability ;  and  so, 
probably,  would  the  other  judges  have  been,  if  the  defendants 
had  taken  the  office  as  the  intestate  did  here,  on  the  express 
condition,  as  stated  in  the  instruetions,  of  being  responsible 
for  the  "  fidelity  of  his  agents."  It  is  highly  reasonable  that 
this  should  be  so,  far  such  liability  will  greatly  increase  the 
security  of  the  public,  not  only  by  i^reventing  collusions 
between  the  principals  and  their  servants,  but  by  rendering 
the  former  more  circumspect  in  their  choice,  more  watchful 
over  their  clerks,  and  particularly  more  attentive  in  taking 
bonds  for  their  fiuthful  conduct.  It  may,  it  is  true,  now  and 
then  fall  hard  on  a  postmaster ;  but  it  is  better  it  should  be  so, 
than  that  individuals  should  be  without  remedy  for  injuries 
committed  by  their  agents. 

But  if  a  cause  of  action  ever  existed,  it  died,  it  is  said,  with 
the  intestate ;  though  this  was  not  strongly  insisted  on.  To 
go  through  all  the  cases  which  have  sprung  from  the  maxim  of 
actio  personalis  moritur  eum  persona^  would  tend,  as  Lord  Mans- 
field  says,  "rather  to  confound  than  elucidate."  If  literally 
applied,  not  even  debt  or  assumpsit  would  lie  against  executors 
on  a  note  or  bond  of  their  testator.  This,  however,  is  not  its 
construction ;  for  courts,  finding  the  inconvenience  of  being 
frequently  called  upon  to  apply  a  maxim,  the  generality  of 
whose  language  is  well  calculated  to  mislead,  have  endeavored 
to  restrain  it  within  reasonable  bounds.  In  England^  therefore, 
if  the  suit  which  is  brought  does  not  require  a  plea  of  not 
guilty^  it  will  generally  be  sustained.  It  must,  and  ever  will, 
remain  incomprehensible  to  one  of  common  discernment  only, 
why  this  criterion  has  been  adopted  as  a  test  of  an  executor's 
liability,  rather  than  the  intrinsic  merits  of  the  plaintiff's 
demand.  Shall  a  man  carry  away  the  goods,  or  convert  the 
property  of  another,  or  defraud  him  to  any  extent,  or  injure 
him  by  his  negligc^nce,  *and  his  estate  not  be  answerable, 
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ALBAN /,  because  no  act'on  but  that  of  trespass,  trover,  deceit,  or  some 
^^^^^y}^^  such  will  he,  the  general  issue  in  all  which  is  not  guilty  7  In  & 
Vakdemheu-  case  of  bankniptcy,f  we  refused  to  put  a  defendant's  responsi* 
^^^  bility  to  so  precarious  a  test,  but  looked  at  the  real  cause  of 
DwiT.  lis.  Co.  action,  which  we  considered  as  barred  by  the  discharge,  though 
fAtoe  87  *  P'®*^  ^^  ^^^  gw'l^y  might  properly  have  been  interposed. 
Haiteny.^peyi  Without,  liowevcr,  interfering  with  any  adjudged  case,  it  may 
""•  ,  safely  be  said,  consistently,  too,  with  the  case  of  Hambty  v. 
Troit,X  that  wherever  there  be  a  contract  expressed  or  implied, 
and  that  on  a  valuable  consideration,  from  which  a  benefit  has, 
or  might  have  resulted  to  the  testator,  for  the  faithful  conduct 
of  a  third  person,  an  action  will  lie  against  his  executors  on 
the  contract,  whether  the  breach  alleged  be  a  iorty  or  any  other 
misconduct  of  the  party.  Such  is  the  case  here.  A  postmas* 
ter  accepts  an  office,  highly  beneficial ;  and,  in  consideration 
of  such  advantages,  assumes  a  responsibility  for  his  clerks.  If 
this  be  the  situation  of  a  postmaster,  it  would  be  easy  and  right 
to  sue  him,  or  his  executors,  in  a  special  action  on  the  case  on 
his  contract,  for  the  raisfeausance  of  his  clerk,  which  wouM 
.drive  the  defendant  to  his  plea  of  non  assumpsit j  and  relieve  the 
case  from  the  difficulty  that  would  arise  from  the  plea  of  moi 
guilty.  Though  a  tort  in  the  clerk,  it  is  on  his  contract  that 
the  postmaster  is  liable ;  and,  accordingly,  it  was  the  opinion 
of  Oouldy  in  the  case  cited,  that  ^*  if  any  thing  could  support 
this  action,  it  must  be  a  contract  expressed  or  implied."  If 
an  action,  then,  can  be  brought  on  the  contract,  as  I  think  it 
can,  there  is  an  end  of  all  the  difficulty  about  the  plea.  The 
plaintiff,  in  my  opinion,  is  entitled  to  judgment.(a) 

Judgment  of  nonsuit. 

(a)  In  Adair  v.  Sliam,  (1  8eho,  S^  Ltfrat/t  Rep,  264.)  Lord  JUdesdalt  imderatandf 
the  rule  of  law  to  be  according  to  the  case  of  Hambty  v.  TroU^  that  if  a  man  become 
possessed  of  the  property  of  another,  though  he  came  possessed  by  ^rongj  and  might 
daring  his  life  be  mai)e  answerable  for  the  wrong,  yet  that  does  not  destroy  iJie  right 
whrch  the  other  party  bad  to  the  thing  itself,  or  the  value  of  it,  and  he  would  have  a  rem- 
edy for  any  thing  of  that  dencnptton,  after  the  death  of  the  wrong-doer  against  hisexec«s- 
tors!  He  cites  also  Sari/U,  40.  Perkhuan  v.  Gilford^  {Cro.  Car.  539.1  the  aothoritict 
on  which  Lord  Mant field  relied  in  Ilambly  v.  Trott.  See  also  Garth  v.  CoUon,  (1  Dick' 
mg't  Rep.  S15.     1  Vesey,  664.) 


f  *406]  *Vandenheuvel  against  The  United  Insurance 

Company. 

des  be  enumel  THIS  was  an  actiou  ou  a  policy  of  insurance  on  the  cargo 
r*ofinsa*rMce  ^^  ^^^  ^^^  EltzOy  ffom  Demerara  to  Neto-York.  The  cause 
a^da'moil^^oi'  was  tried  at  the  New- York  Sittings  in  January ,  1806,  before 
itoMsuredma*'  ^^'  ^^^^^^^  Livingston.  The  cargo  insured  consisted  of  191 
abandon  as  for  hogshcads  of  sugar,  22  bags  of  coffee,  and  30  puncheons  of 
ThoiXuie  bM  ^^ '  ^**®  ^^^^^  valued  in  the  policy  at  20,802  dolhirs  and  9 
is  not  equal  ccuts.  There  was  property  on  board  insured  to  the  value  of 
w  a  moiety  of  26,053  dollars.  The  vessel  was  insured,  and  valued  at  5,000 
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iloUars,  though  worth  but  4^500  dollars.     The  freight  from     ALBANY, 
Demtrara  to  New-York  was  1,772  dollars.     The  miza  was  .^^U^J;^ 
captured,  on  the  6th  of  September^  1803,  and  carried  into  St.  Vahdenhjw- 
Kitfs.     An  examination  in  preparatorio  against  vessel  and         ^''' 
cargo  was  had  at  that  place.     The  vessel  afterwards  proceeded  u^it.  Lns.  Co 
to  Antiguay  where  a  Vice- Admiralty  Court  was  held,  and  an  41,^^1,01^^3 
order  of  restitution  granted  on  the  ground,  that  the  captor  had  where'a  i^lei 
neglected  to  prosecute  his  claim.     In  consequence  of  the  ^^^lu^eF^^ 
order,  the  master  took  possession  of  the  vessel  on  the  12th  proceeHings^io 
September  J  previous  to  which  the  vessel  and  cargo  had  remain-  o^rt^^^'^^ere 
ed  in  the  possession  of  the  captors,  and  the  vessel  had  been  against       the 
much  injured  in  consequence  of  the  inattention  and  neglect  of  ^V*     «"«*»• 

I  •*  I  1        1        I      1  •!  •         1        >-v      Bud    part    con- 

tbe  persons  to  whose  custody  she  had  been  committed.  On  demned^andOie 
the  14th  of  Novembery  the  captors  obtained  an  order  for  seizing  '^^'**"^  /***"*" 
the  cargo;  m  consequence  ol  which,  the  captors  agam  took  pos-  vent  an  appeal, 
session  of  the  cargo  and  of  the  vessel,  but  the  vessel  was  not  pro-  ^  ^deieniioi 
ceeded  against.  On  the  14th  oC Decembery  1603,  a  considerable  the  master 
part  of  the  cargo,  but  much  less  than  a  moiety,  being  the  produce  JSc^Vsu^^m 
of  an  estate  owned  by  the  plaintiff  in  Demeraray  was  condemn-  a  ransom,  and 
ed  as  enemy's  property.  The  residue  of  the  cargo  was  ac-  Jhe^cwff^^beuT' 
quitted.  The  master  prayed  an  appeal,  bat  was  unable  to  more  tiian  I 
procure  the  requisite  security.  The  captors  threatened  to  pjji^'isured'to 
appeal  from  that  part  of  the  sentence  which  acquitted  the  resi-  defray  the  ex- 
due  of  the  cargo,  and  to  avoid  further  detention  and  trouble,  I>ense8,andpav 

I  -I'll  I  ijt       ^*^  ransom -J  it 

the  master  compromised  with  the  captors,  who  agreed  *to       r  *  407  1 
receive  the  sum  of  5,000  dollars  for  the  property  condemned,  was  held,  that 
Finding  it  impracticaJi>le  to  raise  the  money  by  the  sale  of  bills,  J^"^  SSd^ex- 
the  master,  with  the  permission  of  the  Vice-Admiralty  Court,  penses  was  not 
sold  a  part  of  the  cargo,  to  wit,  102  hogsheads  of  sugar,  and  29  f!^*^'but  must 
puncheons  of  rum,  being  more  than  a  moiety  of  the  goods  be  home  by  the 
insured,  in  quantity,  and  in  value,  according  to  the  policy.  Safuie  p"aii^fl 
The  proceeds  of  the  sale,  amounting  to  5,929  dollars,  were  was  entitled  to 
applied  to  pay  the  ransom  money y  charges  of  sale,  and  expenses  [^J^^i*'^  ^""^  * 
attending  the  same.     The  vessel,  with  the  residue  of  the  cargo, 
left  St.  Kitt'f  on  the*  21st  of  January y  1804,  and  arrived  at 
New-York  on  the  17th  of  March.     During  the  voyage  she 
experienced  bad  weather,  which  occasioned  her  to  leak,  and 
damaged  the  cargo.     The  plaintiff  abandoned  his  interest  to 
the  defendants,  on  the  28th  of  Februan/y  1804,  which  was 
renewed  on  the  17th  of  March.     On  a  survey  of  the  cargo  at 
New-York,  it  was  found  to  have  sustained  sea  damage  to  the 
amount  .of  10  per  cent.,  supposed  to  have  arisen  during  the 
voyage  from  St.  Kittys  to  New- York.     The  property  was  sold 
by  consent,  and  without  prejudice  to  the  rights  of  the  parties.- 
The  loss  on  the  goods  sold  at  St.  Kitfsy  arising  from  the  differ- 
ence of  the   market   there    and   at   New-Yorky   was   3,278 
dollars.     Three  accounts,  marked  A.y  B.  &  C,  were  annexed 
to  the  case;  the  first  contained  the  expenses  incurred  at  St. 
Kitfs,  f.-r.-n  the  23d  '  f  September  to  the  12th  of  November,  the 
time  of  ao  n'tt  1    "n  ki  1  nj  seamen's  wages  and  provisions; 
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the  second  contained  the  expenses  froni  the  13lh  iitNopember 
1803,  to  the  time  of  the  vessels  departure  from  Si,  KUV$ 
including  scamen^s  wages  and  provisions;  the  third  contained 
the  amount  of  ransom  money ^  an: I  the  expenses  incident  to  the 
sale  of  a  part  of  the  cargo  for  that  purpose. 

The  jury  found  a  verdict  for  the  plaintiff  for  a  total  loss, 
and  it  was  agreed  that  it  should  be  modified  under  the  direc- 
tion of  the  court  on  a  case  stated.  The  plaintiff  consented 
that  such  proportion  of  the  general  average  as  was  chargeable 
on  vessel  and  freight  should  be  charged  to  him,  waiving  any 
right  to  throw  the  same,  in  the  first  instance,  on  the  defendants. 

*The  following  points  were  raised  for  the  consideration  of 
the  court.  1.  Wnether  the  pluntiff  is  entitled  to  recover  ibr 
a  total  or  a  partial  loss.  2.  Which  items  in  the  account  B, 
are  general  average,  and  which  a  particular  charge  on  the 
cargo:  and  whether  the  plaintiff  is  entitled  to  interest  on  them, 
and  for  what  period.  3.  Whether  the  vessel  and  freight  are 
chargeable  with  anv  of  the  items  contained  in  the  account  C, 
or  any  part  of  the  loss  on  the  sale  of  the  cargo  therein  speci- 
fied, as  general  avera^.  4.  Supposing  the  abandonment  to  be 
established,  is  the  plaintiff,  who  is  owner  of  ship  and  cargo, 
entitled  to  full  freight  for  the  whole  cargo  from  Demerara  to 
New- York,  or  for  the  part  only  brought  to  New-York^  and 
pro  raid  iiineris  for  the  residue  ?  It  was  agreed  that  the  court 
should  appoint  some  fit  person  to  state  the  account  of  general 
average  on  such  principles  as  they  should  direct 

T,  L.  OgdtUy  for  the  plaintiff.  If  all  the  items  and  expenses 
be  estimate,  the  amount  wiH  be  more  than  a  moiety  of  the 
value  of  the  cargo,  and  suffieient  to  justify  the  abandoninent. 
It  will  be  said  that  a  part  of  these  charges  are  to  be  borne  by 
the  vessel  alone,  and  that  the  loss  is  Siereby  reduced  to  an 
average.  But  all  the  expenses  and  charges  have  been  paid  by 
the  plaintiff  out  of  his  own  funds,  and  beyond  a  moiety  of  the 
value.  Tlie  question  of  contribution  by  the  owners  of  vessel 
and' freight  is  not  to  be  raised  here,  and  the  plaSnliff  is  a  cved- 
itor  for  the  whole  loss. 

The  money  paid  for  the  ransom  or  liberation  of  the  property, 
is  not  to  be  considered  as  general  average ;  for  tho«igfa  the 
proceedings  first  commenced  against  vessel  and  caigo,  yet  the 
vessel  was  released,  and  aH  the  subsequent  proceedings  wUeh 
led  to  the  ransom,  yr&re  against  the  cargo  alone.  The  vessel 
and  freight  were  not  brought  into  jeopardy.  The  cargo  only 
was  benefited  by  the  ransom ;  the  freight  was  not  in  danger  by 
the  capture,  for  had  not  the  liberation  been  effected,  the  cap- 
tors would  have  been  obliged  to  pay  the  freight.  The  vessel 
was  always  in  a  condition,  and  ready  to  proceed,  and  was 
entided  to  full  freight. 

Hoffman  and  HarUon,  for  the  defendants.  To  justify  the 
abandonment,  the  plaintiff  must  show  that  one  half  of  tlie  cargo 
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has  been  Icwt.  The  value  of  the  whole  cargo  is  23,455  dol-  Albany, 
lars,  and  the  whole  loss,  as  stated,  does  not  amount  to  a  moiety;  A^gj»M^ 
it  is  at  least  one  hundred  dollars  less.  The  whole  cargo,  as  vahdekh«u. 
well  the  part  not  insured,  as  that  included  in  the  policy,  is  ^^^ 
liable  to  inake  good  the  loss.  All  the  cargo  was  libelled ;  the  ufxt.  lis.  Co 
proceedings  were  against  the  whole ;  and  all  was  put  in  jeop- 
ardy ;  the  ransom  was  of  the  whole  cargo,  nnd  not  of  the  part 
only  that  was  insured.  If  so,  then,  on  no  calculation  whatever 
that  can  be  made,  will  the  loss  amount  to  a  moiety  of  the 
whole  cargo.  The  plaintiff  charges  all  the  expenses  and  loss 
on  the  part  insured ;  but  where  justice  can  be  done  by  consid- 
ering the  case  as  a  partial  loss,  courts  ought  not  to  be  astute  to 
iSnd  grounds  for  converting  it  into  a  total  loss.  The  defend- 
ants are  willing  to  pay  a  complete  indemnity.  Again,  when 
the  vessel  and  cargo  were  first  carried  in,  both  were  detained, 
and  the  examinations  in  preparatorio  were  against  both.  All 
the  expenses,  therefore,  from  the  time  of  capture  until  the 
release  of  the  vessel,  or  when  it  appeared  that  the  proceedings 
were  against  the  cargo  alone,  are  clearly  general  average^  and 
this  includes  the  account  marked  A.  Many  of  the  items  in 
the  account  B.,  and  several  in  C,  clearly  belong  to  a  general 
average,  or  a  particular  loss  on  freight.  Freight  is  due  only 
for  the  cargo  brought  into  New-  York.  It  is  true,  that  by  an 
artificial,  though  just  reason,  the  courts  of  admiralty  order  the 
payment  of  freio:ht ;  but  if  the  ransom  were  necessary  to  enti- 
tle the  plaintifl^to  the  whole  freight,  then  the  freight  has  been 
benefited  by  the  ransom,  and  ought  to  contribute  with  the 
cargo.  The  subsequent  sea  damage  cannot  be  taken  into  the 
account  to  enhance  the  loss.  Subsequent  events  cannot  justify 
an  antecedent  abandonment.  The  abandonment  made  in 
February  must  be  referred  to  the  loss  at  Antigtia.  But  if  taken 
into  consideration,  it  ought  to  be  calculated  on  the  whole 
cargo,  and  not  6n  the  part  which  arrived  at  New- York.  The 
defendants  are  willing  to  pay  all  that  can  be  reasonably  de- 
manded, that  is,  all  the  loss  sustaiQed  at  Aniigua. 

*Radcliffy  in  reply.  This  is  a  valued  policy,  and  the  parties  [  *  410  1 
are  bound  by  the  valuation.  The  valuation  is  on  specific  arti- 
cles mentioned  in  the  policy,  and  not  on  the  cargo  generally. 
The  true  rule  is,  that  when  a  moiety  of  the  subject  insured  is 
lost,  the  insured  have  a  ri^t  to  abandon.  Otherwise,  the 
whole  subject  insured  might  be  lost,  and  jet  the  insured  could 
not  abandon,  because  it  happened  to  be  less  than  half  the  value 
of  the  whole  cargo.  Here  is  a  loss  of  1052  hogsheads  of  sugar, 
and  29  puncheons  of  mm,  which  is  a  specific  Iobs  of  more  than 
a  moiety  of  the  articles  insured. 

All  the  proceedings  in  the  Court  of  Admiralty  evince  an  in- 
tention to  proceed  against  the  cargo  alone :  the  detention  of 
the  vessel  became  necessai^y  f(^  the  sake  of  the  cargo.  On 
general  principles,  as  well  as  on  the  rules  adopted  by  the  Ad- 
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ALBAPnr,     mirahy  Court  of  Great  Britain,  the  whole  freight  was  doe 
,^^J^*»J1^2^  The  cargo  only  was  taken,  and  condemned  as  enemy's  prop- 
Vabdenheu-  erty.     A  neutral  vessel  is  entitled  to  freight,  and  hence  the 
^^^         maxim  estabiished'by  the  belligerent,  that  a  capture  is  tanta- 
Uhit.  lis.  Co.  mount  to  a  delivery  of  the  cargo.f  The  damage  of  10  per  cent. 
t  Rob  Adm,  ^"  ^^^  cargo  coming  from  St.  Kittys,  must  be  calculated  on  the 
Ky.  293.     ^  goods  saved,  and  not  on  the  whole  cargo  ;  and  as  the  abandon- 
ment was  renewed  on  the  arrival  of  the  vessel,  this  must  be 
considered  as  a  part  of  the  loss.     In  the  case  of  Leavenworth  t. 
j  ^  iCuiM,5i^  DelaJieldyX  it  was  decided,  that  the  actual  value  of  the  vessel 

I  at  the  time  of  loss,  not  the  valuation  in  the  policy,  must  be 

taken,  in  calculating  the  average.  On  principle  and  authority, 
therefore,  the  plaintiff  was  justified  in  making  the  abandon- 
ment, and  is  entitled  to  recover  as  for  a  total  loss.  He  cited 
Millar  on  Insurance,  342.  2  Brovm^s  Civil  and  Admiralty  LaWj 
198,  199.  Abbott,  274.  2  Marshall,  460.  Park,  121.  3  Bob. 
304.  1  Bob.  388.  Snell,  Stagg  fy  Co.  v.  Unit.  Ins.  Co.  in  this 
court,  in  MS. (a) 

Livingston,  J.,  delivered  the  opinion  of  the  court.  This  is 
a  valued  policy  on  specijic  articles,  part  only  of  which  being 
condemned,  the  master,  to  prevent  the  embarrassment  of  an 
appeal  with  which  he  was  threatened  by  the  captors,  agreed  to 
give  them  5,000  dollars.  To  raise  this  sum,  it  became  neces- 
'  A'  J  ]  sary  to  sell,  of  the  merchandise  insured,  *not  only  more  than 
a  moiety  in  quantity,  but  also  in  value.  From  this  brief  state- 
ment it  would  seem  to  result,  on  principles  long  and  well 
settled,  that  a  technical  total  loss  had  happened. 

The  first  objection  to  this  claim  is,  that  if  the  other  cargo  on 
board,  which  was  not  insured,  be  taken  into  calculation,  the 
part  sold  will  fall  short  of  a  moiety,  and  the  loss  be  turned  into 
a  partial  one.  The  residue  of  the  cargo,  this  being  an  insur- 
ance on  particular  articles,  is  not  to  be  brought  into  the  com- 
putation. In  settling  and  distributing  an  average  loss,  it  is 
proper  to  look  at  every  thing  on  board  ;  but  when  a  moiety  of 
any  portion,  spedficauy  underwritten,  has  been  lost,  its  owner 
may  abandon,  however  small  its  proportion  may  be  to  ihe 
whole  hiding.  If  ^.,  having  one  barrel  of  sugar,  and  a  hun- 
dred hogsheads  of  the  same  article  in  one  vessel,  insure  only 
the  former,  which  is  taken  away  by  a  pirate,  or  otherwise  lost, 
he  will  recover  the  whole  insurance,  though  the  property  re- 
maining may  be  more  than  fifty  times  its  value. 

It  is  next  said,  that  all  the  expenses,  as  exhibited  in  the 
several  accounts,  with  the  loss  on  the  sugars  sold,  make  a 
general  average,  to  be  borne  by  vessel,  freight,  and  whole 
cargo,  as  well  the  part  uninsured  as  that  which  was  covered, 
ard  that  on  such  an  estimate  the  loss  will  only  be  partial. 
Without    denying    the   correctness  of  this  argument,  when 

{a)  See  Jttdah  v.  Randall ,  (2  Caines^t  Cases  in  £rror, 324.)  Bmilh  v.  BtU  and  othen 
—  {t  Cfuines^s  Cases  in  Error,  163.) 
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expenses  are  incurred,  or  a  ransom  paid,  manifestly  for  the     ALBANY, 
liberation  of  ail  these  subjects,  (which  may  well  be  denied  ^^^!!f\!^^ 
here,)  it  is  inapplicable  to  these  parties,  because  the  plaintiff,  Vardehhku- 
who  was  also  owner  of  vessel  and  freight,  had,  with  his  own         ^'f  >' 
funds,  and  previous  to  the  disposal  of  any  of  the  cargo,  paid  ukit.  Ixs.  (>i 
more  than  tne  proportion  chargeable  on  all  the  interests  men- 
tioned, except  the  insured  articles,  which  were  sold,  or  a  part 
of  them,  to  raise  their  own  assessment,  allowing  every  thing  to 
be  general  average.     The  underwriters  not  having  advanced 
the  contribution  payable  by  that  part  of  the  cargo  whi<;h  was 
insured,  they  cannot  complain  if  they  be  called  upon  for  their 
whole  subscription,  if  to  furnish  this  sum  more  than  its  moiety 
was  sacrificed ;  for  the  owner  was  a  sufferer  to  that  extent  by  its 
sale,  and  may,  therefore,  if  he  please,  regard  *the  loss  as  total.       [  *412 
If  the  vessel  and  residue  of  the  cargo  had  been  owned  by 
strangers,  which  was  in  part  the  case,  who  had  advanced  their 
proportion  of  ransom  and  expenses,  but  to  raise  the  share 
allotted  to  the  insured  part  of  the  cargo,  more  than  a  moiety 
had  been  sold,  it  would  most  clearly  have  rendered  the  de- 
fendants liable  for  a  total  loss.     This  ownership  being  in  the 
plaintiff  can  make  no  difference,  for  in  either  case  it  would  be 
unjust  to  throw  any  part  of  the  loss,  arising  from  a  sacrifice  of 
the  cargo,  on  those  who  are  not  in  default,  but  had  already 
advanced  more  than  on  any  statement  could  be  necessary  to 
redeem  their  interest  from  the  impending  jeopardy.     If,  then, 
the  ransom  be  not  a  general  average,  there  must  be  an  end  to 
all  question  as  to  the  totality  of  the  loss,  if  it  be  true,  as  the 
case  admits,  that  more  than  one  half  of  the  subject  insured  in 
quantity  and  in  price,  was  disposed  of  to  raise  it. 

It  seems  to  be  thought  by  the  defendants,  that  a  right  to  freight 
depended  on  the  release  of  the  cargo,  and  that,  therefore,  it 
should  bear  its  proportion  of  any  expense  incurred,  to  obtain 
its  restitution  in  part,  or  in  whole.  This  proceeds  on  the  sup- 
position, that  in  case  of  a  confiscation,  freight  is  always  lost. 
What  was  the  direction  here,  as  to  the  freight  of  the  forfeited 
articles,  does  not  appear.  As  the  sentence  proceeded  on  the 
ground  of  enemy-property,  it  ought  to  have  been,  and  we  may 
therefore  presume  it  was,  or  would  have  been,  allowed.  This 
is  conformable  to  the  practice  of  British  courts  of  admiralty, 
when  property  is^ condemned  for  no  other  reason  than  its  be- 
longing to  an  enemy.  Freight,  therefore,  not  necessarily  de- 
pending on  the  sale  of  the  cargo,  ought  not  to  be  burdened 
with  any  part  of  its  ransom.  In  Maggrath  fy  Higgins  v. 
Church,  this  court  decided  that  in  case  of  general  average,  the 
proprietor  of  the  cargo  is  not  bound  to  look  to  the  owner  of 
the  vessel  and  freight  for  his  proportion,  but  may  immediately 
call  on  his  underwriter  for  indemnity,  leaving  him  to  his  suit 
over  against  the  other  parties.     This  principle,  which  would 

Eut  an  end  to  this  controversy,  we  are  not  at  liberty  to  apply 
ere,  because  the  plaintiff  has  consented  to  be  charged  with 
Vol.  I.  41  IVZ\ 
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Ihe  proportion  of  *any  general  average  payable  by  vessel  aad 
freight,  without  throwing  it,  in  this  suit,  on  the  defendants. 

Upon  the  whole,  we  are  of  opinion,  that  the  plaintiff  is  en- 
titled to  recover  as  for  a  total  loss.  The  items  in  the  accoont 
B.y  which  arose  after  the  restoration,  having  been  expended 
solely  for  the  benefit  of  the  cargo,  and  not  to  obtain  a  libera- 
tion of  the  vessel,  which  was  not  brought  into  controversy, 
must  be  borne,  not  aa  a  general  average,  but  as  a  particular 
charge  on  the  whole  cargo. 

For.  the  same  reason,  the  vessel  and  freight  are  not  charge^ 
able  with  any  part  of  the  loss  on  the  sales  of  the  cargo,  or  oi 
the  disbursements  in  the  account  C,  except  so  far  as  the 
parties  are  concluded  by  their  own  admissions  in  respect  to 
the  canvass  and  pork ;  the  other  items  appertain  to  the  cargo 
only,  and  must  be  borne  proportionally  by  the  defendants. 
The  defendants  will  of  course  be  credited  with  the  net  pro- 
ceeds of  the  cargo  sold  at  New- York,  deducting  from  sudi 
sales  the  freight  as  well  as  other  charges.  The  plaintiff  is  en- 
titled to  full  freight,  because  the  taking  out  of  the  cargo  at  St. 
Kittys  must  be  considered  as  the  owner's  own  voluntary  act, 
and  for  his  benefit,  to  raise  a  sum  which  he  agreed  to  pay  as 
a  ransom,  and  because,  had  it  not  been  for  this  compromise, 
the  vessel  would  have  been  entitled  to,  and  probably  have  re- 
ceived, at  St.  KxtVs,  as  much  freight  for  the  articles  condemned, 
had  they  been  sold  (here,  as  if  tSey  had  been  brought  to  New- 
York,  and  have  been  also  entitled  to  the  balance  of  freight,  on 
a  delivery  of  the  residue  of  the  cargo  there. 

On  the  proportion  of  expenses,  to  which  the  defendants  are 
liable  beyond  a  total  loss,  it  is  right  that  interest  should  be 
allowed  to  the  assured,  from  the  time  the  money  was  advanced, 
and  on  the  balance  due,  for  a  total  loss,  from  the  expiration  of 
the  term  limited  by  the  policy. 

Upon  these  principles,  Mr.  John  Ferrers  will  state  an  ac- 
count, and  the  verdict  will  be  so  modified  as  to  correspond 
with  his  report,  for  which  sum  judgment  must  be  entered  for 
the  plaintiff. 

Judgment  for  the  plaintiff 


[•414] 
ui  m 

V^here  the  par- 
ties in  the  sale 
of  a  ship  re- 
duced the  coD- 
tract  to  writings 
hy  a  bill  of  sale, 
it  was  held  thai 
no  action  would 
lie  on  a  parU 
toarraniy  made 
at  the  time  of 


*MuMFORD  and  Others  against  M^Fhersoi^  and  others. 

THIS  was  an  action  on  a  warranty,  on  the  sale  of  the  moiety 
of  a  ship.  The  cause  was  tried  at  the  Neio-York  Sittings,  the 
10th  of  January,  1806,  before  Mr.  Justice  Livingston,  On  the- 
trial  it  appeared  that  a  regular  bill  of  sale  for  the  moiety  of  the 
ship  had  been  executed  and  delivered  by  the  defendants  to  the 
plaintiffs.  It  was  in  tho  usual  printed  form,  reciting  the  regis- 
ter, and  with  a  covenant  to  defend  the  moiety  of  the  said  ship 
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against  all  persons,  &c.    The  warranty  declared  upon  was,     Albany, 
"  that  tht  ship  was  completely  copper-fastened,'^^  and  to  prove  y^^^^!^^J^ 
this,  an  advertisement  for  the  sale  in  the  public  papers,  in     mumford 
which  she  was  described  as  composition-fastened,  complete  for  v. 

coppering,  was  offered  in  evidence.  A  witness  was  also  called, 
who  was'  present  when  the  bill  of  sale  was  about  to  be  deliv-  sale,  and  where 
ered  to  the  plaintiffs,  when  one  of  the  defendants,  who  brought  SLged"  ^^ 
the  bill  of  sale  with  him  executed  by  the  other  defendants,  be- 
fore delivering  it  to  the  plaintiffs,  and  before  the  payment  of 
the  purchase-money,  in  answer  to  a  question  from  one  of  the 
plaintiffs,  declared,  that  the  vessel  was  completely  copper- 
fastened.  The  defendants  objected  to  this  evidence,  and  the 
same  being  overruled  by  the  judge,  the  plaintiffs  were  non- 
suited. 

A  motion  was  now  made  to*  set  aside  the  nonsuit.  Two 
questions  were  raised  for  the  consideration  of  the  court.  1. 
Whether  the  advertisement  was  proper  proof  to  establish  the 
warranty  stated  in  the  declaration.  2.  Whether,  when  a  bill 
of  sale,  or  other  equivalent  instrument  in  writing,  is  executed 
and  delivere.d  to  the  vendee,  he  can  maintain  an  action  on  a 
warranty  by  parol,  where  there  is  no  allegation  of  fraud. 

Bogert,  for  the  plaintiffs.     This  case  forms  an  exception  to 
the  general  rule,  that  parol  evidence  is  not  admitted  to  explain 
or  vary  a  written  instrument.     A  bill  of  *sale  is  required  by       [*415J 
the  law  of  the  United  States,  in  the  transfer  of  vessels,  from 
principles  of  policy  in  relation  to  navigation  and  revenue ;  but 
it  is  not  of  the  essence  of  the  contract  of  sale,  nor  necessary  to 
the  transfer  of  the  thing  from  the  vendor  to  the  vendee.     If, 
for  a  valuable  consideration,  the  owner  of  a  ship  sell  and  de- 
liver her  to  another,  the  property  is  completely  transferred  ; 
though,  without  a  bill  of  sale  in  the  manner  prescribed  by  the 
act,  the  vessel  in  the  hands  of  the  new  possessor  would  not 
enjoy  the  benefits  and  privileges  of  an  American  vessel.     Mat- 
ters dehors  the  instrument  may  be  given  in  evidence  where  the 
action  is  founded  on  fraud  and  deceit  in  the  sale.     Almost  all 
the  ancient  actions  in  regard  to  fraud  and  deceit  in  sales,  are 
founded  in  tort ;  but  in  modern  times,  the  action  most  used  is 
assumpsit ;  and  where  assumpsit  is  brought  on  a  warranty,  no 
scienter  need  be  alleged  or  proved.f    In  the  case  where  a  per-  iz  Ease,  46i. 
son  sells  a  term,  and  warrants  the  term  to  be  of  a  certain  value,  AauorT*^  ^' 
or  free  from  encumbrances,  an  action  will  lie  on  this  parol 
warranty, X    So  lA  action  will  lie  on  a  warmnty  or  representa-  t  s  TermRep.p. 
tion,  as  to  the  value  of  an  estate,  made  to  induce  the  persons  y/rreJumf*] 
to  buy  it,  though  a  deed  be  afterwards  given.^  RoU.  Abr,  95 

YUtatrUnf    20, 

[Court.     Can  a  case  be  found  where  an  action  has  been  ^^* 
brought  on  a  parol  contract,  made  uno  flatu  with  a  utritten  con-  ^  j  j^  ^^^^ 
tract?     The  cases  you  cite  are  all  on  deceit  \  ins.  Lymcyf, 


In  these  cases,  though  not  precisely  to  this  point,  will  be  found 
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ALBANY,  the  principles  for  which  we  contend.  Actions  for  a  deceit  ha%'« 
^UJJ^^^JJ^  been  superseded  by  asrumpsit.'f     It  is  the  same  as  if  it  weie 

an  action  of  deceit ;  the  contract  is  not  rescinded ;  the  party 

keeps   possession,  and   brings   his  action   for   the  damages. 

Where  the  matter  offered  in  evidence  docs  not  contradict  the 
fl£S?^t^  written  instrument,  but  is  merely  to  show  a  collateral  fact,  in 
Km.    ^'         order  to  explain  the  intention  of  the  parties,  it  may  be  proved 

hyparol.t 

t  Peakt'M  Law 

Ji7  fi8*^      [Kent,  Ch.  J.    You  do  not  show  any  express  authority,  thai 
•dill  where  you  have  reduced  a  contract  to  writing,  and  the  previous 

[*416]  conversations  are  thereby  merged  in  the  ^written  instrument, 
you  can  bring  an  action  on  such  previous  conversations.] 

T.  A.  Emmet  J  for  the  defendants.  All  the  cases  which  have 
been  cited  are  those  of  deceit ;  where  the  gist  of  the  action  is 
tort.  It  may  be  true  that  an  action  would  lie  for  the  fake 
affirmation  or  fraud  ;  but  it  does  not  follow  that  the  party  can 
have^  an  action  grounded  on  the  warranty y  dehors  the  written 
contract.  The  different  actions  in  regard  to  sales,  were,  I. 
Deceit;  2.  Warranty;  3.  Assumpsit,  The  change  th^t  has 
taken  place  in  later  times,  has  been  from  warranty  to  assump- 
sit,  and  not  by  substituting  the  latter  for  the  action  of  decett. 
Assumpsit  has  been  resorted  to,  in  order  to  enable  the  plaintiff 
to  add  the  money  counts,  and  to  incorporate  warranty  with 

♦  i^oH^f  21.  assumpsit. §  The  contract  for  the  sale  of  this  vessel  is  one  and 
indivisible  ;  it  has  been  reduced  to  writing  under  the  haods 
and  seals  of  the  parties.  An  attempt  is  now  made  to  prove 
another  contract  under  a  special  warranty  ;  for  a  contract  with 
one  warranty  is  quite  different  from  a  contract  with  two  war- 
ranties. The  case  cited  from  Yehertan  is  not  in  point ;  it  is 
law  only  in  regard  to  an  action  of  deceit ;  what  is  said  about 
warranty  is  a  mere  obiter  dictum.  If  a  man  will  make  a  foolidi 
or  imprudent  assertion,  and  the  party  insists  on  a  warranty,  he 
shall  iiaye  his  action  of  warranty.  .  For  he  cannot  maintain  an 
action  of  deceit  for  a  mere  assertion.  The  case  from  Peake  is 
one  of  a  latefit  ambiguity  in  a  deed,  which,  it  is  agreed,  may  be 
explained  by  parol ;  but  here  the  plaintiffs  wish  to  set  up  a 
particular  warranty  not  contained  in  the  deed.  The  distinction 
about  the  sale  of  a  ship  is  not  well  founded.  This  species  of 
property  has  from  very  early  times  been  transferred  by  written 
instruments.  It  is  a  well  settled  and  safe  mode  of  conveyance, 
prescribed  by  law ;  and  when  the  parties  hctte  thought  proper 
to  follow  this  mode,  and  to  make  use  of  a  deed  to  express  their 
contract,  that  deed  must  contain  all  the  stipulations  between 
them.     In  this  bill  of  sale  there  is  but  one  warranty  ;  and  it  is 

r  «  417  ]  a  new  *doctrine  that  there  can  be  a  warranty  in  writing,  and  a 
warranty  by  parol^  in  the  same  contract. 

Benson,  in  reply.  A  bill  of  sale  is  merely  symbolical  of  the 
delivery  of  the  ship.  The  property  in  a  vessel  will  pass  with* 
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out  any  written  instrument.  Suppose  a  sale  of  a  mere  hulk, 
not  intended  for  future  navigation,  and  the  vendor  should,  at 
the  time,  affirm  or  warrant  that  she  contained  a  certain  num- 
ber of  bolts ;  and  there  should  be  a  receipt  or  memoranduoi  of 
the  sale,  without  expressing  the  warranty,  would  not  an  action 
lie  on  such  parol  affirmation  or  warranty,  which  must  have 
been  an  inducement  to  the  purchase  ?  The  bill  of  sale  is  merely 
to  identify  the  vessel,  and  the  register  is  inserted  for  that  pur- 
pose, and  to  establish  her  national  character.  These  bills  of 
sale  are  printed  forms,  used  for  the  sake  of  convenience,  and  to 
enable  vessels  to  enjoy  the  privileges  conferred  by  the  statutes 
on  American  bottoms,  (a)  The  cases  relating  to  real  estates  do 
not  apply..  They  always  pass  by  deed,  and  you  may  protect 
yourself  by  covenants.  As  the  vendee  may  examine  the  title, 
or  rely  on  the  covenants,  the  maxim  is  caveat  emptor. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  This  is 
an  application  to  set  aside  a  nonsuit  granted  at  the  trial.  The 
^  warranty  alleged  to  have  been  made  is,  that  the  ship  was  com- 
pletely copper-fastened.  Upon  the  trial,  the  bill  of  sale  was 
produced,  which  contained  no  such  warranty.  The  plaintiff 
then  offered  to  prove  by  parol^  that  one  of  the  defendants,  after 
the  bill  of  sale  was  executed,  and  before  it  was  delivered,  did, 
to  a  question  put  by  one  of  tne  plaintiffs,  express  himself  to  the 
effect  of  the  warranty  contained  in  the  declaration.  The 
plaintiffs  also  offered  to  prove,  that  the  defendants,  in  adver- 
tising the  ship  for  sale,  had  described  her  as  composition-fas- 
tened, complete  for  coppering.  This  testimony  was  overruled, 
and  the  question  now  presented  is,  whether  it  ought  to  have 
been  admitted,  and  was  sufficient  to  maintain  the  action. 

•The  plaintiffs  were  rightly  nonsuited.  It  is  not  pretended  [  *  418  J 
that  there  was  any  fraud  in  this  case.  The  action  is  founded 
upon  a  supposed  warranty.  Had  the  plaintiffs'  claim  rested  on 
a  deceit  in  the  sale,  the  advertisement  offered  might  have  been 
admitted,  as  a  circumstance  tending  to  establish  the  fraud ; 
but  it  could  have  no  relevancy  to  the  establishment  of  a  war- 
ranty that  depended  upon  the  contract  between  the  parties. 
But  admitting  a  parol  warranty  to  have  been  fully  proved,  no 
action  could  have  been  maintained  upon  it.  The  contract 
between  the  parties  was  reduced  to  writing,  and  contained  in 
the  bill  of  sale,  and  recourse  must  be  had  to  that  instrument  to 
ascertain  its  extent.  It  cannot  be  a  safe  or  salutary  rule  to 
allow  a  contract  to  rest  partly  in  writing,  and  partly  in  parol. 
Wherever  it  is  reduced  to  writing,  that  is  to  be  considered  as 
the  evidence  of  the  agreement,  and  every  thing  resting  in  parol  \iCaine»,  161 
becomes  thereby  extinguished.f  The  plaintiffs  must,  there-  is^^.S^il} 
fore,  take  nothing  by  their  motion.| 

Judgment  of  nonsuit.       t  s  Cw^^t,  is 

Seixat  ▼ 

(a)  See  Laws  of  ike  U,  8.  vol.  2.  p.  131.  Conff.  1.  sess.  2.  c.  1.     Abbott  on  fiftt>.  3d    Woodt. 
•c^t.42,43. 
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Carew 

V. 

Otis. 

c.  and  D,  THIS  was  an  action' of  assumpsit  The  cause  was  ined  ai 
Sl"t£l«iT7f  the  New  York  Sittings,  in  April,  1805,  before  Mr.  Justice 
o.,  c.  broufrht  Thompson. 

a,wtodS'nd'  In  the  year  1801,  the  plainfiff  in  this  suit,  who  resides  at 
ed  the  suit  aitho  Nortdch^  in  the  state  of  Connecticut,  commenced  an  action  in 
^rS^^BvLncy  this  court  for  money  had  and  received  to  his  use.  The  money 
of  c.  entered  claimed  in  that  action  by  the  plaintiff  arose  out  of  the  sale  ii 
Si^wioTSrS^  a  ship  belonging  to  one  Kelly y  of  Norunch,  and  mortgage  by 
loraey  of  D.  him  to  the  plaintiflf,  and  afterwards  mortgaged  to  Dexxntt  ismi 
raitwudi^^  others,  in  Connecticut.  Dewitt  and  others  also  claimed  the 
r  *  4 19  1  nioney  in  the  hands  of  the  defendant,  *and  the  suit  brought  by 
tinued  ;  aAer  the  plaintiff  was  defended  by  their  request,  and  for  their  benefit 
owr^themone**-  ^^^^  ^^^^  ^^  knowu  to  the  plaintiff.  When  that  cause  was 
bi  his  iuuids"to  Called  ou  to  trial,  in  March,  1802,  and  the  jury  were  sworn,  the 

wirds^nd?n*^a  P^*^^*^^  ^"^^"^^^  ^"^^^  ^'^^  foUowing  Compromise  I  The  plaintiff 
defect  hi '"file  agreed  to  receive,  for  the  amount  of  his  claim,  a  part  in  cash, 
^"to^hira*  M  ^"^  ^^^  ^^^  residue,  the  two  promissory  notes  mentioned  in  the 
^rtof  the^on?  declaration  in  this  suit,  which  notes  had  been  previously 
com"?oi^sc  ^  pas^^d  away  by  him  to  Kelly,  and  formed  a  part  of  the  sum  lor 
nm'u^rhfr'ac-  which  the  mortgage  was  given  to  the  plaintiff,  and  were  then  to 
fiira*ifreach^f  ^^  retumcd  to  him.  The  plaintiff  was  also  to  be  paid  the  costs 
his  promise,  that  of  suit,  and  be  reimbursecl  the  counsel  fees  he  had  advanced. 
were  vaiid""u  '^^^  Hotcs  Were  thereupon  delivered  to  the  plaintiff,  who,  on 
was  held,  that  examining  them,  objected  that  they  appeared  to  have  be«i 
VlT^iI  ^^^  altered.     Upon  which  a  Mr.  Lanman,  who  attended  the  trial 

stakeholder,  and  ,  */»t^»  it  i»i*  i 

ihe  agreement  as  the  agent  of  Dcwttt  and  others,  replied^  that  the  notes  Here 
'ilriulfmu^^be  '"  ^^^  same  condition  as  when  the  plaintiff  parted  with  them 
cons'idcred  as  and  that  nothing  had  been  done  to  invalidate  them ;  and  the 
yi***' .^^^®*5  attorney  for  the  defendant  observed,  that  it  was  to  be  so  under- 

c  .  and  A,  and  ,     ■'   — _,  •    .      •«•     i  i      i  i      •        • 

that  havhig  paid  stood.  The  plamtitf  then  accepted  the  notes,  and  the  jury 
uJ^his^iwi^cTd^  ^^'^  discharged.  The  other  terms  of  the  compromise  were 
o.was  no loi^  afterwards  fulfilled  by  the  defendant.  The  notes  in  question 
iahic  }jjjj  never  been  in  the  hands  of  the  defendant,  but  were  brought 

to  NeW'Tork  by  Lanman,  the  agent  of  Deuntt  and  others.  At 
the  time  of  the  compromise,  the  makers  of  the  notes  were  un- 
derstood to  be  in  embarrassed  circumstances,  and  the  notes  of 
little  value.  The  defendant  had  no  interest  in  the  money  for 
which  he  was  sued  by  the  plaintiff,  but  held  it  subject  to  the 
contending  claims;  and  this  was  known  to  the  plaintiff.  The 
settlement  was  made  with  the  plaintiff  by  the  attorney  of  the 
defendant  and  Lanman,  without  consulting  the  defendant  about 
the  terms  of  it.  The  defendant,  afterwards,  paid  over  to  the 
other  claimants  in  Norwich,  the  balance  of  money  remaining 
in  his  hands.  After  this  settlement,  the  plaintiff  gave  notice 
to  the  defendant,  that  the  notes  had  been  altered  and  paid,  and 
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demanded  the  payment  of  them.  The  defendant,  with  the 
consent  of  Demtt  mid  ^others^  then  offered  to  rescind  the 
agreement  for  the  compromise,  and  to  place  the  plaintiff  in  the 
same  situation  in  the  original  suit,  as  he  was  when  the  com- 
promise was  made.  This  offer,  made  before  the  commence- 
ment of  the  present  suit,  was  refused  by  the  plaintiff.  The 
notes  had  been  altered  while  in  the  hands  of  Kelly  ;(a)  and  the 
only  evidence  of  any  payment  was,  that  KeUy  had  charged 
them  against  the  makers,  in  his  account  with  them ;  but  there 
remained  due  to  Kelli/y  from  the  makers,  on  that  account,  a 
balance  greater  than  the  amount  of  the  notes.  One  of  the 
makers  resided  at  DemerarOj  and  was  reputed  to  be  in  solvent 
circumstances. 

On  the  evidence  of  the  above  facts,  a  verdict  was  found  for 
the  plaintiff  for  five  hundred  dollars,  with  liberty  to  move  the 
court  for  a  new  trial  on  a  case  made. 

Soyd,  for  the  defendant.  1.  The  defendant  in  this  case 
acted  as  the  agent  of  Demtt  and  othersy  between  whom  and 
the  plaintiff,  the  agreement  must  be  considered  as  virtually 
made.  The  money  having  been  paid  over  by  the  defendant  to 
his  principals,  before  any  notice  of  the  plaintiff's  claim  on  ac- 
count of  the  notes,  he  was  completely  exonerated.  Having 
acted  with  perfect  good  faith,  in  regard  to  the  agreement,  he 
cannot,  afler  having  paid  over  the  money  to  the  persons  enti- 
tled to  receive  it,  be  made  liable  to  the.  plaintiff,  though  there 
may  have  been  a  mistake  about  the  notes.  In  *the  case  of  [  *  421 
Bnller  v.  HarrUon^^  the  question  was,  whether  the  placing  t  Cowper,  666 
the  money  received  by  the  agejU  to  the  account  of  hi^principcUy 
was  paying  it  over.  It  is  clear  from  the  whole  case,  that,  nad 
the  money  been  paid  over  in  fact,  no  action  would  have  lain 
against  the  agent.  Indeed,  Lord  Mansfield  observes,  that  if 
an  agent  pay  over  money  which  has  been  paid  by  mistake,  he 
does  no  wrong,  and  the  plaintiff  must  call  on  the  principal. 

2.  The  alterations  or  additions  to  the  notes  were  not  such  as 
to  invalidate  them.  In  regard  to  the  first  note,  the  alteration 
was  such  as  any  holder  was  authorized  to  make.  In  the  second 
note,  the  words  added,  made  the  parties  sureties.  -This  altera- 
tion does  not  affect  the  rights  of  the  holder  of  the  note.  Being 
made  by  the  parties  themselves,  they  never  would  be  allowed 

(a)  The  notes  were  iu  the  foUowing  words.  The  alterations  made  in  red  ink,  are  here 
printed  iu  UaHca. 

JflflOO.  Norwich,  February  17, 1798. 

For  value  received  we  promise,  jointly  and  sevenXlj^  to  pay  unto  Joseph  Carew,  the 
sum  of  one  thousand  dollars  on  demand,  with  interest  finom  the  27th  day  of  July  oalil 
paid.     Witness  our  hands. 

KELLY  &  BENJAMIN. 
Amm^^^h^m    J  HUGH  KELLY, 

IL 

Wt  KeUy  and  Benjamin  as  principal n,  and  //.  Kellyand  E.  Lord  assttrdy.  In  thirty- 
Ibnr  days  from  dale,  we   the   subscribers  Jointly  and  severally  promise  to  pay  to 
■    '^  and  ihiny-four  dollars ;  interest  after  due.    Wit- 


Joseph  Carew  or  order,  four  hundred 
Jkess  our  hands,  &c. 
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to  object  to  the  payment  on  that  ground ;  (oir  this  would  he 
|:ermitiing  them. to  take  advantage  of  their  own  wrong. 

3.  But  it  is  said,  that  the  notes  had  been  paid.  That  was  not 
the  case,  unless  the  deUvery  of  them  to  one  of  the  makers  was 
to  be  deemed  a  payment;  the  charging  them  in  the  books  of 
account  of  If.  £e/fy,  cannot  amount  to  a  payment,  nor  extinguidi 
them,  so  as  to  prevent  the  payee  from  maintaining  an  aetioB 
upon  them  whenever  they  come  again  into  his  possesstbn.  As 
to  the  delivery  of  the  notes  by  Carew  to  Kelly y  that  was  a  ftct 
which  the  plaintiff  must  have  known  at  the  time  of  the  agree- 
ment, and  against  the  effects  of  which  it  cannot  be  supposed 
that  the  defendant  intended  to  stipulate ;  nor  ought  the  plain- 
tiff to  be  allowed  to  avail  himself  of  that  circumstance,  as  the 
ground  of  the  extinguishment  of  the  notes. 

T.  L.  Ogden,  for  the  plaintiff.  1.  The  defendant  was  in 
fact  a  debtor  to  the  plaintiff,  for  money  had  and  received  to 
his  use  ;  at  least,  he  was  a  stakeholder  liable  to  tlie  contending 
parties.  This  liability  was  a  sufficient  consideration  for  the 
agreement,  and  made  it  binding  upon  the  defendant.  The 
agreement  was  made  by  the  attorney  of  the  defendant ;  and 
was  confirmed  and  ratified,  by  his  paying  the  money  and  costs 
to  the  plaintiff  in  pursuance  of  the  agreement.  That  he  after- 
wards paid  over  the  balance  in  his  hands,  does  not  *vary  the 
case  ;  if  he  thought  proper  to  enter  into  this  engagement  with 
the  plaintiff,  the  subsequent  payment  of  money  held  by  him, 
cannot  release  him  from  his  responsibility  on  an  express  prom- 
ise. Having  a  full  knowledge  of  the  plaintiff's  claim,  he  has 
parted  with  the  money  in  his  own  wrong. 

2.  Can  a  note,  after  being  altered  or  defaced,  be  again  ne- 
gotiated so  as  to  give  the  holder  a  right  of  action  upon  such 
note  ?  The  alterations  are  material,  for  they  change  the  char- 
acters of  the  parties,  making  some  liable  merely  as  sureties, 
A  note,  after  it  has  once  been  issued,  and  returned  again  to  tlie 
maker,  cannot  be  altered,  and  again  issued  as  a  valid  note. 

3.  These  notes,  after  they  came  into  the  hands  of  Kelfy, 
were  charged  in  account,  and  the  items  merged  in  a  general 
balance.  After  charging  them  in  account,  and  making  mem- 
orandums and  alterations  on  them,  they  must  be  considered  as 
settled  ;  and  it  was  a  fraud,  after  this  concurrent  adjustment  of 
tlie  parties,  to  put  the  notes  again  into  circulation. 

4.  The  notes  having  thus  been  invalidated,  there  is  a  breach 
of  the  promise  and  undertaking  of  the  defendant,  for  which  he 
ought  to  be  made  liable  to  the  plaintiff.  The  only  question  is^ 
whether  the  notes  were  invalidated ;  for  that  is  the  ground  of 
the  action ;  if  they  were,  the  plaintiff  must  have  judgment. 

Harison^  in  reply.    The  promise  or  agreement  of  the  defend 
ant  was,  that  the  notes  should  remain  valid  evidence  of  a  debt 
or  account.     If  the  power  of  recovering  on  the  notes  has  bt?en 
defeated,  it  was  by  the  act  of  the  plaintiff  himself,  the  result  of 
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prior  transactions  between  the  parties,  of  which  the  defendant 
was  perfectly  ignorant.  But  there  is  nothinff  on  the  face  of 
the  notes,  and  the  transactions  relating  to  them,  that  shows 
them  to  be  invalidated.  It  was  not  intended  by  the  parties  to 
stipulate  as  to  any  immaterial  alteration  that  could  not  vitiate 
the  notes.  That  they  have  been  in  the  hands  of  Ketty^  does 
not  affect  their  validity.  The  inserting  the  word  sureties  does 
not  change  their  essence,  or  impair  the  notes.  All  the  makers 
remain  equally  responsible  to  the  holder  as  principals ;  the  in- 
sertion of  the  words  in  red  ink  was  merely  to  depote  the  situa- 
tion of  *their  rights  between  themselves,  but  could  not  vary  or 
impair  the  rights  or  remedies  of  a  holder.  The  fact  that  Kelly 
had  charged  the  notes  in  account  with  the  makers,  does  not 
amount  to  a  payment ;  he  might  appl  v  the  items  of  his  own 
account  as  he  pleased ;  besides,  the  balance  was  still  in  their 
favor. 

But  the  defendant  was  a  mere  stakeholder.  The  compro- 
mise was  made  by  the  real  parties  in  controversy  ;  and  the  de- 
fendant paid  over  the  money  pursuant  to  their  directions.  He 
had  no  interest  in  the  money ;  it  would  be  extremely  hard  that 
an  agent  or  stakeholder  should  be  made  liable  when  he  has 
parted  with  the  money,  in  consequence  of  an  arrangement  be- 
tween the  contending  parties.  The  offer  to  rescind  the  whole 
agreement,  and  put  the  plaintiff  in  the  situation  in  which  he 
originally  stood,  ought  to  have  some  weight  in  favor  of  the 
defendant.  The  presence  of  the  attorney  of  the  defendant, 
or  his  conversation,  ought  not  to  bind  the  defendant,  for  he 
was,  in  fact,  the  counsellor  of  Lanmatty  who  was  the  agent  of 
Demtt  and  others,  the  real  party  in  the  controversy. 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The  facts 
stated  in  this  case  are  not  sufficient  to  sustain  the  present 
action.  The  defendant  was  a  mere  stakeholder  of  the  money, 
which  was  the  subject  of  the  former  suit.  The  plaintiff,  who 
had  an  interest  in  the  money,  settled  the  dispute  with  respect 
to  its  disposition ;  this  was  done  without  the  agency  or  inter- 
ference of  the  defendant ;  and  on  such  compromise  he  paid 
over  the  money,  according  to  the  terms  of  the  settlement,  which 
must  be  considered  as  done  pursuant  to  the  direction  and 
orders  of  the  parties  interested  in  it,  and  as  equivalent  to  a 
payment  to  themselves.  The  defendant  having  had  no  agency 
in  the  compromise,  it  is  perfectly  immaterial,  as  it  respects  hi« 
liability,  whether  or  not  the  plaintiff  was  deceived  or  defrauded 
in  that  settlement.  No  notice  was  given  to  the  defendant  of 
the  pretended  alteration  of  the  notes,  until  after  he  had  paid 
over  the  money,  and  it  would  be  unjust  in  the  extreme  to  make 
him  responsible  for  the  negligence  of  the  plaintiff,  or  the  mis- 
representations of  Lanman^  with  whom  *he  made  the  settle- 
ment. If  Lanman  could  be  considered  the  agent  of  the  defend- 
ant, the  subsequent  conduct  of  the  latter,  in  paying  over  the 
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money,  puranant  to  the  compromise^  mi^t  be  deemed  a  ratifi- 
cation, and  make  him  responsible  for  the  fulfilment  of  the 
contract ;  but  every  part  of  the  case  excludes  the  idea  of  the 
defendant's  having  had  any  interest  in  the  controversy.  He 
was  not  only,  in  fact,  a  mere  nominal  party,  but  this  was  known 
to,  and  well  understood  by,  the  plsuntifil  The  case  stales 
explicitly,  that  the  first  suit,  which  was  the  subject  of  the 
settlement,  was  defended  at  the  instance  and  for  the  benefit  of 
Demit  and  others,  and  that  this  was  known  to  the  plaintiff.  Laur 
man  acted  as  the  known  and  avowed  a^nt  of  Devntt  and 
others.  The  plaintiff  contracted  witli  him  in  that  capacity; 
and  if  the  contract  has  not  been  complied  with,  a  remedy  must 
be  sought  either  against  the  principals  or  their  agents,  and  not 
against  one  who  had  no  concern  in  the  transaction.  This 
objection,  without  examining  any  jof  the  other  points,  goes  to 
the  whole  merit  of  the  plaintiff's  claim,  and  would  entitle  the 
defendant  to  judgment ;  but  according  to  the  terms  of  the 
case,  we  can  only  set  aside  the  verdict,  and  award  a  new  trial. 

New  trial  granted. 


A  citizen  of 
Ibis  state  mar- 
ried awife  in  this 
state,  and  afler 
living^  log-elher 
for  more  than  a 

J  rear,  the  wife 
eft  her  husband, 
and  went  into 
tlie  state  of  Frr- 
antf  and  there 

t*425] 

obtained  a  di- 
vorce under  the 
laws  of  that 
stale,  on  the 
g^round  of  ill 
treatment  and 
severe  temper, 
and  then  return- 
ed to  this  state, 
wliere  she  has 
since  resided. 
In  an  action 
brought  by  the 
wife  aj^inst  the 
husband  for  ali- 
mony j  adjudged 
to  her  by  the 
decree  of  (he 
court  in  V^r- 
ninef,  which 
granted  the  di- 
vorce, it  was 
held,   that    the 


Nancy  Jackson  against  Archibald  Jackson. 

THIS  was  an  action  on  the  case,  brought  on  a  judgment  or 
decree  of  the  Supreme  Court  of  Judicature  of  the  state  of 
Vermont.     Plea,  non  assumpsit. 

The  cause  was  tried  at  tne  circuit  held  at  Albany,  the  17th 
October,  1805,  before  Mr.  Justice  Thompson.  The  plaintiff 
produced  a  copy  of  the  decree  of  the  Supreme  Court  of  Ver^ 
mont,  duly  authenticated,  by  which  it  appeared,  that  the  plain- 
tiff had  exhibited  a  petition  to  that  court,  stating  her  *marriage 
with  the  defendant,  of  Canaan,  in  the  county  of  Columbia,  in 
this  state,  on  the  21st  Septetnber,  1800;  and  that,  on  account 
of  the  ill  treatment  and  abuse  she  received  from  the  defendant, 
who  beat  her,  and  threatened  her  life,  and  his  severity  of  tem- 
per, it  was  impossible  that  she  could  live  with  him,  &.C.,  pray- 
ing a  divorce.  On  the  Ist  Tuesday  of  February,  1803,  the 
court  decreed  as  follows :  "  Upon  hearing  the  allegations  in 
the  said  petition  contained,  and  the  evidence  adduced  in  sup- 
port thereof,  and  the  arguments  of  counsel,  it  is  considered 
by  the  court  here,  that  the  prayer  of  the  said  Nancy^s  petition 
be  granted,  and  that  the  said  Nancy  be  divorced  from  all  and 
singular  the  obligations  she  is  under,  by  virtue  of  the  marriage 
covenant  between  her  and  the  said  Archibald ;  and  it  is  further 
ordained,  adjudged  and  decreed,  that  the  said  Nancy  do  have 
and  recover  of  the  said  Archibald  fifteen  hundred  dollars^  foi 
her  alimony^  of  which  she  may  have  execution." 
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It  was  proTed,  on  the  part  of  the  defendant,  that  he  and  the    albanf, 
plainti^' were  lawfully  married  at   Canaan^  in  this  state,  in    Augasv*806. 
September,  1800 ;  that  they  lived  together  until  the  winter  of      jacksok 
1802;  that  in  October,  1802,  the  plaintiff  went  to   Vermont,      j^^''^^^^^ 
and  declared,  at  the  time,  that  she  went  there  for  the  purpose 
of  obtaining  a  divorce  from  her  husband  ;  that  in  the  month  of  <Jomicii  of  the 
April,  1803,  she  returned  to  New- York,  and  has  ever  since  chang«d^vber 
resided  within  this  state ;  it  appeared,  also,  that  the  defendant  sp^^s  •"^re- 
was  a  citizen  of  this  state ;  that  both  parties,  before  their  inter-  ^"5  ihatsiKh 
marriage,  were  inhabitants  of  this  state,  and  have  continued  ^J^"*^  ^J^JIJ 
to  reside  here,  except  the  plaintiff,  for  the  time  she  was  absent  law  of  this  stale, 
in  Vermont.     The  present  action  was  brought  to  recover  the  ^^^^  ^^«^  ^^ 
sum  decreed  for  alimony  by  the  court  of  Vermont,  and  a  verdict  vorcc,    except 
was  taken,  by  consent,  for  the  plaintiff,  subject  to  the  opinion  '°*'.    adultery : 

c  j.\  J  ^   •    •         *L         i.*^         c     ^         t1  and  that  no  ac- 

ot  the  court  on  a  case  contammg  the  above  facts.     It  was  tion  coaM   be 

agreed,  that  the  printed  laws  of  Vermont  should  be  read,  on  ««»'»*«"«<*   on 
4?  A         11     1  r.u   ^    X  *  «"«*"  *  decree, 

the  argument,  as  the  laws  of  that  state.  (a) 

Woodworth,  Attorney  General,  for  the  plaintiff.     If  the  jeourt 
had  not  already  decided  that  a  judgment  in  another  ^state  was      [  *  426  ] 
not  conclusive,  I  should  feel  disposed  to  question  that  doctrine. 

(a)  Borim  r 

[Court.     That  question  is  settled.fj  m^pLu'^. 

The  decree,  then,  is  prtmn  facie  evidence  of  the  plaintiff's  ^fjJ^mT'' 
right  to  recover.     It  cannot  be  impeached  unless  for  some 
irregularity.  US^'.** 

[Court.     It  appears  from  the  case,  that  the  judgment  was  ^'^^"•^^"^ 
regular.     That  point  need  not  be  argued.] 

It  is  contended,  then,  that  the  court  of  Vermont  was  com- 
petent to  pronounce  the  decree ;  and  that  the  plaintiff  is  en- 
titled to  have  the  full  effect  of  it  here.  The  parties  were  before 
a  court,  in  another  state,  having  power  to  decree  divorces. 
There  is  no  objection  of  any  want  of  jurisdiction,  or  of  any 
irregularity  in  the  proceedings  of  the  .court.  There  is  nothing, 
therefore,  in  this  case,  to  distinguish  it  from  any  other  action 
on  a  judgment  or  decree  of  a  foreign  court,  for  the  payment  of 
a  certain  sum  of  money.!  X  S^e  3  Cainej, 

^  *  ^  22.  Post  /^Li 

H.  BleecJcer,  for  the  defendant.  This,  if  not  a  difficult,  is  ^'**  v.  Neaje. 
certainly  a  new  case,  and  involves  a  question  of  great  impor- 
tance to  the  laws  of  this  state,  and  to  the  interests  of  its  citizens. 
The  parties  were  inhabitants  of  this  state  ;  and  the  contract  of 
marriage  was  made  and  solemnized  here.  The  question  is, 
Can  a  court  of  another  state,  or  of  a  foreign  country,  dissolve  a 
marriage  contract  under  such  circumstances  ?  or  will  this  court 
lend  its  aid  to  give  effect  to  such  a  decree  of  a  foreign  tribu- 
nal ?  By  the  law  of  this  state,  no  divorce  can  be  obtained 
except  for  adultery.^  In  Vermont,  divorces  are  granted  for  *^''^^'* 
iilight  causes,  as  ill  treatment  and  bad  temper.  Here  is  a  co»i- 
ilictio  legum,  and  it  remains  to  be  decided,  whether,  in  a  mat- 
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ALBANY,  ter  of  80  much  consequence  to  the  morality  and  happiness  ui 
,^^^^J^^  the  people,  we  are  to  be  governed  by  the  laws  of  another  stale, 
Jacksom  or  by  those  of  our  own.  The  municipal  law  of  a  state  does 
not  extend  beyond  its  territory,  and  has  authority  only  o%'er  its 
own  citizens  or  subjects.  Jus  civile  est  quod  tUn  fopulus  am^ 
i ^'m'com  ''*^"*'-t  I^  *s  ^™^>  *h*^  HubtnUy  in  his  second  axiom,  classes 
43. '  H^rZ\  all  those  who  are  within  the  territory,  whether  their  residence 
JL^Je  ttmjjici  ^  temporary  or  permanent,  as  subjects ;  but  this  must  be 
Ugum.      ^    understood  only  *in  relation  to  the  general  laws  made  for  tlie 

f*  427  ]       preservation  of  good  order,  and  which  have  no  relation  to  the 
Vattei.  liv.  2.  title  of  citizcn  or  subject,  properly  speaking.]:    A  citizen  or 
c.  8. }  101.        subject,  who  absents  himself  for  a  time,  without  any  intention 
to  abandon  his  country,  does  not  lose  the  character  pr  privi- 
I  m,  '        '  \eg^%  of  a  citizen.<^     The  permanent  inhabitants,  and  native 
citizens,  are  always  distinguished  from  strangers,  or  temporary 
I  Vo/te/jiv.  1.  residents.  II     It  is  the  domtciL  or  fixed  habitation,  that  makes  a 
•  *  •      '     *  person  a  subject  or  a  citizen.lf     Foreign  laws,  judgments,  or 
IT  Vattei,  ib.  $  dccrecs,  havc  no  authority  extra  territorium.ff     Now  the  dom- 
in,ti8'  icil  of  these  parties  was  fixed,  and  always  continued,  in  the 

,   state  of  New-York.     The  defendant  did  not  go  into  Vermont, 
Prme^^'cf  ^nd  the  plaintiff  went  there  avowedly  for  the  purpose  of  cvad- 
JEi««ry»  vol  t  ing  the  laws  of  this  state ;  she  was  not  even  there  at  the  time 
^nkiiu^t  intH'  the  petition  was  presented,  and,  though  absent  a  few  months^ 
*^f  o/fhe  Law9  she  has  returned  and  resided  in  this  state  ever  since.    The  law 
Sook  1.  tiu  1  n!  of  Vermont^  at  that  time,  did  not  require  even  a  residence  of 
16—18.  et  ttqi    either  party,  in  order  to  obtain  a  divorce.     The  domicil  of  the 
husband  is  the  domicil  of  the  wife.     While  the  marriage  con- 
tract continues,  the  wife  can  never  be  supposed  to  have  a  dif- 
ferent domicil  from  that  of  her  husband.     Even  had  the  hus- 
band gone  into  Vermont^  his  temporary  residence  there,  while 
he  had  the  animus  revertendi,  would  not  be  considered  as  chan- 
^^^'^M^k  ^'"^  ^^^  domtcil.X'l     Will  this  court,  then,  sustain  or  give  effect 
V.  '  HutchitM,  to  the  decree  of  a  foreign  tribunal,  dissolving  a  contract  of 
Bmcev.Brwe,  rnarriagc  between  citizens  of  this  state ;  a  decree  repugnant  to 
also  "s  baii^,  the  policy  and  morality  of  our  own  laws  ?     In  what  cases  is 
133  lo  169.  as  to  f^c  Icx  loci  to  govcm,  and  how  far  have  the  courts  of  one 
expa      on.      country  carried  their  courtesy,  in  giving  effect  to  the  decrees 
of  the  court  of  another  country  ?     Though  a  general  principle 
of  convenience,  in  regard  to  the  intercourse  of  mankind,  has 
produced  the  general  rule  respecting  the  lex  loci;  yet  every 
writer  on  this  subject  admits,  that  where  the  laws  of  one  coun- 
try are  injurious  to  another,  are  repugnant  to  morality  or  policy y 
or  are  attended  even  with  inconvenience y  they  are  not  to  be 
considered  as  valid  within  a  different  jurisdiction. 
[  *  428  ]  *The  cases  on  this  point,  to  be  found  in  the  books,  are  nu- 

merous :  they  relate  to  marriages^  wills j  banJcruptcieSy  revenue^ 
?.*tft!^H]*£;ri*.  '^^^^h  ^^^  concern  religion,  morality,  or  policy. <^^      Huberus 

But.  vol.  2.  p. 

47*.  681.  735.  786.  Kanut**  Priw.of  Eq.  b.  3.  c.  8.  s.  1, 2, 3,  4.  Rolh  i4Ar.43.  Hargrare^B  Co.  Litt.  mMl 
906.  a.  2  Burr.  1077.  4  Term  Rep.  189.  2  H.Blaek.  402.  3  Term  JUp.i6^.  4  TermRep.  466.  S 
Bom.  4-  Pull.  S8,  39.      I  East,  6.    I  Cooke't  B.  L.  176.    Lojl,  1.  Somerset  v.  Stewart. 
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considers  the  case  of  young  persons  going  from  Holland  into     jilbany, 
Friesland,  to  sanction  their  illicit  intercourse  by  a  marriage    A***8^**»  i^^- 
there,  without  consent  of  curators  or  guardians,  and  returning      jacksok 
again  to  Holland,  as  a  fraud  and  evasion  of  the  law ;  and  thiat  ^'• 

such  marriages  are  not  valid. (a)     So  if  a  Frisian  marries  his       a^^^son. 
brother's  daughter  in  Brabant,  and-  returns,  the  marriage  is 
void.  (6)  But  we  shall  probably  be  told  of  the  Scotch  marriages, 
and  the  decisions  which  have  taken  place  in  relation  to  them : 
but  the  court  will  recollect  the  history  of  those  marriages,  and 
the  diversity  of  opinions  which  have  been  entertained  as  to 
their  effect.f    A  reference  to  the  authorities  cited  will  show  .  t  Harg^ave' 
how  this  rule  about  the  operation  of  the  lex  loci  has  been  lim-  ^oie^BunN.p 
ited.     The  cases  in  which  it  has  been  allowed,  have  arisen  ns.*  2  h.'bi 
either  from  comity  or  necessity;  and  relate  to  objects  harmless  ^^ertan"^^^ 
or  innocent,  and  which  can  be  attended  with  no  inconvenience 
or  injury.     Such  are  the  cases  in  regard  to  interest,  bills  of 
exchange,  forms  of  oaths,  &c.     The  warmest  advocates  in  sup- 
port of  the  decisions  of  foreign  courts,  admit,  that  if  the  party 
claiming  the  benefit  of  the  judgment  of  such  courts  applies  to 
the  courts  of  his  own  country  to  enforce  such  judgment,  it  is 
completely  open  to  examination,  and  subject  to  the  laws  of  the 
latter  place. J     In  exccutione  sententice  alibi  lata,  servarejus  loci  JS«e  Jie  opm- 
in  quo  ft  exccuiio,  non  uli  res  judicata  est.§     The  party,  by  £y^^^  %'h^. 
bringing  his  action  on  this  judgment,  before  a  court  of  this  4U). 
state,  has  submitted  to  its  laws,  and  the  rules  of  decision  adopt-  .  „    .. 
cd  here.  .  .       ,  //Xr^iibri. 

Again,  there  is  a  material  difference  between  giving  effect  ^^  "••  ^  7. 
to  the  law  of  another  country,  when  it  is  in  support  of  *a  just  [*429] 
and  bona  fide  contract,  and  when  it  is  to  destroy  such  contract,  ^""S?'*!*  /*"? 

I'l  1  •£•  •  II'  •  T/»t  '11    Of  iLq.n.O.V.o. 

or  discharge  the  parties  from  its  obligations.  If  the  court  will  s.  6.  See  also 
not  allow  the  discharge  obtained  by  a  debtor  under  the  bank-  JvViS'v"Svt?tlr* 
nipt  or  insolvent  laws  of  another  state,  to  defeat  the  right  of  Oii  thai  princi 
his  creditor  on  a  contract  made  here,||  a  fortiori^  they  will  not  5l«ded*  *^that 
permit  so  important  and  sacred  a  contract  as  that  of  marriage  where  a  party 
to  be  dissolved  by  the  laws  of  another  country,  while  the  par-  suesimhissiaie 
ties  remain  citizens  of  this  state.  There  cannot  be  a  stronger  made  in  another 
'  case  for  excluding  the  operation  of  the  lex  loci.  It  is  unne-  onSaiilfns^s 
cessary  to  dwell  on  the  importance  of  the  marriage  contract,  a  good  plea  in 
and  its  extensive  effects  on  all  the  various  relations  of  society.  !!?'i^!!^"fll*^!!![r 

Ti*    t  •       1  1  '11  '11   1  I  be  no  such  pre- 

If  this  decree  be  sustained,  the  consequence  will  be,  that  we  scription  in  tiw 

shall  be  governed  by  the  laws  of  Vermont,  instead  of  our  own  contracr'^^ww 

laws ;  but  magis  est  in  tali  confligiu,  ut  jus  nostrum  miam  jus  made. 
alienum  servemw,^     If,  however,  we  are  bound  implicitly  to 

II  3  Cainei,  154 

#  t  r<      •.        .    .        1  .^  1  .     .  .        .f       Vanrmtffh      v. 

(«)  Ego  tta  exuhmo,  hanc  rem  mamfrsfo  jitrUnere  ad  evtrnomm  juns  nosirt,  ac  tdeo    Vanargdaln     I 
mm  esse  magistratua  here  obligatos,  ejure.  gentiumy  eftisfiwdi  miptias  agnoscere  et  ratas  f^^gi  g^  5  East 
habere.     MiUtoque  vtagis  statnendum  est,  eos  contra  Jus  geniitan/acere  tnderi  qui  eiriinis   J25  ' 
aliem  imperii  sua/aeilitatejus  patrHs  legibus  c<m/i*ari«m,  scitntes  volenter  tmperliwUur, 
Hitb,  lib.  1.  lit.  iii.  n.  8. 

HHuberAocdi 

(A)  Bi  Frisiuf  ctim/ratris0fia  st  conferat  m  BrabtaUisuHf  ihique  tmptiaa  cetebret,  hue  *»•  '  !• 
rtversus  non  videhir  iolerandus ;  q;uia  tic  jus  nostruuk  pesshms  exempHs  elwUretur. . 
Hub.  lib.  1.  tit  'iii.  n  8. 
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adopt  the  decrees  of  the  cour(s  of  Vermont^  and  to.  ^ve  them 
effect  within  this  state,  the  marriage  ties,  which  should  be 
permanent  and  indissoluble,  except  by  death,  or  the  criminal- 
ity of  either  party,  may  be  broken  for  the  slightest  cause. 
The  wife  may  elope  and  be  divorced  before  the  husband  can 
know  where  she  is,  or  have  it  in  his  power  to  reclaim  hen 
The  laws  of  Fcnwon/,  to-day,  authorize  divorces  for  ill  treat- 
ment and  severity  of  temper ;  to-morrow,  they  may  adopt  the 
Roman  law,  and  grant  divorces,  because  the  wife  had  been  at  a 
play,  or  been  seen  in  the  street  with  her  head  uucovcrcd. 
The  consequences,  too,  not  only  as  to  the  peace  and  happiness 
of  families,  but  as  it  respects  the  rights  of  property  in  the 
husband,  and  the  interests  of  creditors,  which  must  be  affected 
by  a  divorce,  deserve  serious  consideration. 

Notwithstanding  the  political  compact  that  connects  the 
United  States  as  a  federal  republic,  the  several  states  must  be 
considered  as  distinct  and  independent  sovereignties,  governed 
by  different  laws  and  customs.  The  reputation  and  pro$))erity 
of  this  state  is  greatly  owing  to  its  being  governed  by  that  ex- 
cellent system  of  English  common  *law,  adopted  by  our  an- 
cestors, and  to  the  wise  and  regular  administration  of  justice 
connected  with  it.  Every '  attempt  to  subvert  this  system 
ought  to  be  discountenanced.  Every  violation  of  the  inde- 
pendent jurisdiction  of  the  state,  ought  to  be  resisted  ;  for  the 
service  of  process,  and  notices,  issuing  from  the  courts  of  an- 
other state,  is  an  infringement  of  the  jurisdiction  of  this 
state.f 

Woodworth,  in  reply.  I  shall  not  controvert  the  principles 
or  authorities  which  have  been  adduced  on  the  other  side  with 
so  much  learning  and  ingenuity.  It  is  sufficient  to  show  that 
they  do  not  apply  to  the  present  case.  It  seems  to  have  been 
attempted  to  prove,  that  the  rights  and  incidents  of  marriage 
are  locals  and  do  not  accompany  the  parties  wherever  they 
choose  to  reside.  But  there  is  nothing  so  pecuUar  in  the  na- 
ture of  this  contract,  as  to  render  it  perpetually  subject  to  the 
law  of  the  place  where  it  was  originally  made.  Suppose  the 
case  of  parties  married  in  France^  and  that  by  the  laws  of  that 
country  the  contract  could  not  be  dissolved  for  any  cause 
whatever,(a)  and  they  should  afterwards  come  to'  reside  here, 
and  be  made  citizens  under  the  naturalization  law ;  will  it  be 
contended,  that  if  either  of  them  conmiit  adultery  in  this  state, 
that  a  divorce  cannot  be  g^nted,  merely  because  no  divorce 
would  have  been  allowed  in  France  1  On  the  Contrary,  this 
contract  is  emphatically  |7cr*owa/;  its  rights  are  to  be  enjoyed, 
and  its  duties  performed,  wherever  the  parties  happen  to  re- 
side. Whenever  they  change  their  residence,  they  carry  with 
them  the  contract,  with  its  incidents,  which  is  thus  transitory 


(a)  This  was  the  law  in  Prance^  before  the  revolation. 
trot  de  Manage,  pait  6.  c.  1.  art.  1. 
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and  subject  to  the  laws  of  the  place  where  the  parties  are  ALBANY, 
found.  It  is  not  denied,  that  if  the  court  of  Vermont  had  pro-  .^^^iJi^^ 
nounced  this  decree,  without  having  the  parties  before  them, 
it  would  be  void.  But  it  appears,  by  the  exemplification  of  the 
record,  that  the  parties  did  appear  before  the  court  by  counsel. 
The  domicU  of  the  parties  is  immaterial.  It  is  sufficient  that 
they  were  within  the  jurisdiction  of  the  court ;  for  so  it  must 
be  intencled  from  the  record. 

♦Again,  the  statute  of  this  state  does  not  exclusively  con-  [  *  431  j 
fine  the  cause  of  divorce  to  the  fact  of  adultery.  It  is  not 
prohibitory,  but  provisory.  Every  state  may  make  such 
laws  as  may  be  thought  best,  and  the  persons  found  within  its 
jurisdiction  will  be  subject  to  them.  Ditferent  countries  admit 
diflerent  causes  of  divorce.f  There  is  nothing  in  the  natural  t  Monusquitu 
or  revealed  law  that  prohibits  divorces.  If  this  decree  miUtate  f^'  ^^*  ^'  ^* 
against  any  statute  or  law  of  this  state,  or  against  religion, 
morality  or  policy,  or  is  injurious  to  society,  it  will  not  be  enti- 
tled to  the  aid  of  this  court  to  carry  it  into  effect.  If  the  cause 
of  divorce  should  at, any  time  appear  to  be  trivial  or  improper, 
as  has  been  supposed,  the  courts  of  this  state  will  not  be  bound 
to  sanction  it.  It  will  be  sufficient,  however,  to  decide  upon 
such  a  case  whenever  it  arises  Though  this  be  not  a  case  of 
adultery,  yet  the  causes  of  divorce  are  such  as  would  Justify 
the  separation  of  the  parties,  at  least,  if  not  a  dissolution  of 
the  marriage  contract.  If  the  court  should  be  of  opinion,  that 
there  was  sufficient  grounds  for  a  divorce  a  mensa  et  thoro,  they 
may  support  this  decree  so  far  as  to  permit  the  plaintiff  to  re- 
cover alimony;  for  a  decree  may  be  affirmed  in  part,  and  re- 
versed in  part.!  t  s  Boc  Abr 

'^        *  288. 

Spencer,  J.,  delivered  the  opinion  of  the  court.     After  stat- 
ing the  facts  in  the  case,  he  proceeded : 

The  laws  of  Vermo7it  are  to  be  considered  as  part  of  the 
jcase ;  it  appears  that  the  Supreme  Court  of  that  state  had  ju- 
risdiction given  to  them,  by  a  statute  of  the  28th  of  February, 
1797,  to  grant  bills  of  divorce,  for  several  enumerated  causes, 
among  which  is  intolerable  severity,  and  to  allow  alimony.  By^ 
another  statute,  passed  the  12th  of  November,  1802,  it  is  pro- 
vided, that  no  bill  of  divorce  shall  be  granted,  unless  one  of 
the  parties  has  resided  within  that  state  one  year  previous  to 
the  granting  of  such  divorce ;  the  latter  act  was  not  to  take 
effect  until  from  and  after  the  1st  day  of  February  succeeding 
its  enactment.  By  a  reference  to  the  calendar  of  the  year 
1803,  it  appears  that  this  decree  was  pronounced  on  the  1  st 
day  of  February,  1803.  By  the  terms  of  the  last  statute,  that 
day  is  excluded,  so  that  the  *broad  question  arises,  whether  the  [  *  *132  1 
judgment  in  this  case,  under  the  circumstances  attending  it, 
can  be  deemed  obligatory  on  the  defendant,  so  far  forth  as  to 
sustain  the  present  action. 

The  case  of  Hitchcock  fy  Fitch  v.  AicJcen^  must,  as  respects  ^iCsinet,40o. 
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this  court,  be  an  authority  for  Baying,  that  a  judgment  oblainod 
in  a  sister  state  is  liable  to  be  impeached  in  a  suit  brought  on  it 
here,  notwithstanding  there  may  have  been  a  full  and  a  fair  trial 
in  the  original  suit.  And  so  far  it  quadrates  with  this  case,  for 
here  the  defendant  appeared,  and  made  his  defence,  and  there- 
upon the  court  in  Vennant  pronounced  the  decree  in  question. 

The  case  being  thus  open  for  examination,  the  question  at 
once  arises,  how  far  this  court  will  lend  its  assistance  to  cany 
into  effect,  between  its  own  citizens,  a  judgment  of  a  foreign 
court,  where  the  plaintiff  has  resorted  to  that  court,  with  the 
avowed  object  of  gaining  relief  in  a  case  not  provided  for  by 
our  laws,  and  against  the  policy  of  them.  I  say,  against  the 
policy  of  our  laws,  because  our  own  legislature  having  author- 
ized divorces  but  in  one  case,  intolerable  severity  of  treat- 
ment does  not  warrant  a  divorce.  In  delivering  the  judgment 
I  have  formed  in  the  present  case,  it  is  not  to  be  understood 
that  I  mean  to  impugn  the  principle,  that  proper  deference  is 
due  to  the  decisions  of  the  courts  of  justice  in  a  neighboring 
state,  in  a  case  properly  before  them,  and  when  they  do  not 
encroach  on  the  rights  of  other  states. 

We  are  not  called  on,  in  the  present  case,  to  pronounce  on 
the  legal  effect  of  the  divorce  granted  by  the  Supreme  Court 
of  Vermont,  Here  is  a  plain  attempt  by  one  of  our  own  citi- 
zens to  evade  the  force  of  our  laws.  The  plaintiff,  lo  obtain  a 
divorce,  which  our  laws  do  not  allow,  instituted  her  proceed- 
ings in  Vermont,  whilst  she  was  an  inhabitant,  and  an  actual 
resident,  of  this  state,  and  while  her  domicil  continued  within 
this  state ;  for  she  was  incapable,  during  her  coverture,  of  ac- 
quiring a  domicil  distinct  from  that  of  her  husband.f  The 
plaintiff  having  acted  with  a  view  of  evading  our  laws,  it  would 
be  attended  with  pernicious  consequences  to  aid  this  attempt 
to  elude  them. 

*It  may  be  laid  down  as  a  general  principle,  that  whenever 
an  act  is  done  in  fraudem  legis,  it  cannot  be  the  basis  of  a  suit* 
in  the  courts  of  the  country  whose  laws  are  attempted  to  be 
infringed.  The  cases  of  Briggs  fy  Laiarence,^  and  Clugas  fy 
'Penaluna,^  support  this  opinion,  without  going  beyond  the 
point  now  submitted.  The  court  are,  therefore,  of  opinion, 
that  judgment  must  be  given  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

(a)  See  Smith  v.  Smith,  {tJohu.  Rep.  235.)  Thompson  v.  Ketcham,  (4  Jotttu.  Rep. 
986.)  Embree  4*  anoiber  v.  Hoima,  (d  Jokm.  Rep,  101.)  Warren  v.  Lynch,  (5  Jj*m. 
Rep.  239.) 
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G.  S.  MuMFORD  against  R»  S.  IIallett. 


ALBANV, 

August,  180G 

MU1II--0RD 
V. 

.Hallxtt. 

THIS  was  an  action  on  a  policy  of  insurance.  The  cause  where  a  print- 
was  tried  at  the  New^YorTc  Sittings^  the  17th  day  of  Jwwe,  ^^^^J^Jl^^'^^^ 
1805,  before  Mr.  Justice  Tompkins,  used,  £id  the 

The  policy  was  in  the  usual  printed  form  of  a  policy  on  ¥^^^  .^"®^  "p 

II       11       1  /^ii     1  '11        /»  11        •  1        for  aji  insurance 

cargo;  and  the  bJank  was  filled  up  with  the  following  words:  on  proju^  and 
At  and  from  Cumana,  Spanish  Main,  to  New-Yorlc^  with  liberty  Jjlrity,"^'"'^,'*^^ 
to  touch  at  Curagoa  or  St,  Thomas,  in  and  with  the  schooner  taken^^in  con- 
RisiNG-SuN,  on  profits;  then  followed  the  printed  words,  "  on  "%||ed  ^^^^  orl!* 
all  goods  and  merchandizes  laden,  or  to  be  laden,  &c.,  the  said  was  a  vaiuaticn 
goods  and  merchandizes,  for  so  much  as  concerns  the  assured  °^ . ^^^,  ^Tfu' 

1  •  1   •  1-  1       t       11    1  1  1  19    r\    >-   -.yv     ®""    "°*    °'     *^* 

and  assurers  m  this  policy,  are,  and  shall  be,  valued  at    2,500  profits,  it  was 

dollars ;  to  which  amount  the  policy  was  underwritten.     The  evltleice*  'was 

policy,  interest  and  preliminary  proofs  were  admitted.  inadmissiMe  lo 

The  broker  was  called  to  prove  that  it  was  the  usual  prac-  Tp'.^'"  ^'J.*^  .',°" 

,  »  1       1    '      1.    .  /»  1111     t^ntion    ol     ihc 

tice,  as  there  \vere  no  blank  pK)hcies  on  profits,  to  take  a  blank  panics,  there 
policy  on  cargo ^  to  fill  it  up  in  the  same  'manner  the  present  ^^J"^  "rn*""the 
policy  had  been,  and  to  insert  the  valuation  of  the  subject  in-  words  as  they 
surcd,  without  making  anyalteration  in  the  printed  words :  that  fi"!^^*!*  „ ^^7?! 

,..         ,         'ijfci  1  p  1  ••         poucv  on  prp/iW 

this  valuation  is  always 'understood  to  refer  to  the  premises  m-  r'#  434  i 
Rured,  whatever  may  be  the  printed  words  in  other  parts  of  the  must  of  ncccs- 
policy ;  that  at  the  time  the  defendant  underwrote  the  policy  ^j^f^W^ofoJ 
in  question,  it  was  stated  to  him  that  the  profits  were  valued  at  policy""  wK 
2,500  dollars,  to  which  he  assented  by  subscribing  his  name ;  **'®„^^^4®'  ^\ 
and  that  the  policy  was  so  filled  up  with  the  intention  of  ex-  uired  and^the 
pre-sing  the  value  of  the  profits,  as  agreed  on  between  the  par-  o^""  ^^  ,^^^ 

*.  i?,.  .  .  ,  *  1  •  1        ®         1  /•    I        1    i»       1      goods  abandon* 

ties.  1  his  evidence  was  objected  to  on  the  part  of  the  defend-  cd  them,  nud 
ant,  but  was  admitted,  and  the  question  as  to  its  admissibility  j|*°  i^,',e"p*!i "^10 
was  reserved.  The  vessel  sailed  from  Cumana  with  a  cargo  the  jni.urors  on 
of  cocoa  and  hides,  in  October,  1800,  and  was  captured  on  the  ^^^  ^u^^^'.u'! 

•  y%i        n    j-\        1         1  -n    •   •  1         •  1  'i*  x»  ^^^s    held,   Iha' 

lOth  of  Uctooer,  by  n  British  privateer,  and  carried  mto  Jtfer-  he  was  pmiiied 
mnda,  where,  on  the  5th  of  November,  she  was  libelled  in  the  {,^j^j„,j  [^eTi- 
Vice-Admiralty  Court.  On  the  24th  of  December,  a  decree  of  leT  for  a  tatai 
restitution  was  made,  on  pavment  of  costs  and  expenses  to  the  '^*''..  n^'^'^''- 

1     •        T  -.  r^r^  ^1  I'll  stnndin«^  a  prc- 

captors;  and,  in  January,  1801,  the  vessel  with  her  cargo  vious  ^>andon- 
arrived  at  Nev)-Yoi%     The  cargo  had  been  insured  in  New-  "!!f"V    °^.   ^^"^ 

tr     1     t  irf^7f-  r  r>t  /••  gtiods  to  the  in- 

YorK,  by  the  Columbian  Insurance  Company,  for  the  same  voy-  surers  on  the 
age,  and  after  the  capture,  the  assured,  on  the  22d  of  November,  J^fs^  ^^'^°  ^^^ 
abandoned  to  the  assurers,  who  accepted  the  abandonment,  and  gwds  nficr  their 
paid  as  for  a  total  loss.  An  abandonment  on  the  present  policy  J^pf^^  ^^  ^^'^ 
was  made  about  the  same  time.  The  cargo,  on  its  arrival,  was  sold  them,  on 
taken  possession  of  by  the  assurers,  and  sold  at  auction  for  J.ouri/"^i,  ^% 
their  account,  to  a  considerable  profit.  The  jury  found  a  ver-  profit' 
diet  for  the  plaintiff,  for  a  total  loss. 

A  motion  was  now  made  to  set  aside  the  verdict. 
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iS.  Jonesy  for  the  plaintifT.  1.  Though,  by  the  grammatical 
construction  of  the  words,  as  they  stand  in  this  policy,  the  val- 
uation refers  to  H^  goods ;  yot,  from  the  evidence  of  the  broker, 
as  well  as  from  the  apparent  object  of  the  whole  instrument,  it 
must  have  been  the  intention  of  the  parties  to  have  valued  the 
profits  only.  It  would  be  alisurd  to  apply  the  valuation  to  the 
goods,  for  the  profits  were  tiie  thing  insured ;  this  would  make 
the  goods  and  profits  of  the  same  value.  Now,  it  appears  that 
the  goods  at  (kunana  were  A/orth  14,000  dollars. 

f  •435  ]  ♦[Livingston,  J.     There  can  be  no  doubt  as  to  the  inten- 

tion of  the  parties ;  but  can  parol  proof  be  admitted  to  explain 
or  vary  a  written  instrument  ?] 

Parol  evidence  was  admissible  to  show  the  practice  in  filling 
up  such  policies.  The  evidence  does  not  destroy  nor  vary  the 
contract ;  it  merely  explains  the  instrument  so  as  to  give  it 
meaning  and  efiect. 

[Livingston,  J.     Can  there  be  an  open  policy  on  profits  ?] 

Policies  on  profits  always  are,  and  necessarily  must  be,  val- 
ued. Where  the  sulject-matier  is  clearly  set  forth  in  an  instru- 
ment, the  other  expre  ^sions  are  to  be  taken  in  reference  to  that 
subject-matter,  whic>.,  in  case  of  doubt  or  ambiguity,  is  to  govern 
in  ascertaining  the  meaning  of  particular  expressions.  Here 
the  subject-matter  wis  profits,  and  referring  the  valuation  to  that, 
the  policy,  otherwise  ambiguous  or  absurd,  is  made  clear  and 
intelligible.  The  ie  instruments  are  always  construed  liberally, 
according   to  th'    usage  of  merchants,  and  in  favor  of  the 

^MarthaUflG^  aSSUrcd.f 

2.  Supposing  this  to  be  an  open  policy,  enough  appears  in 
the  case  to  show  a  loss  to  the  amount  expressed  in  the  policy. 
But  every  policy  on  profits,  ex  necessitate  ret,  must  be  valued, 
otherwise  it  would  be  extremely  difficult,  if  not  impossible,  to 
ascertain  the  amount  to  be  recovered.     By  the  decision  of  this 

J  8  Comes,  U5.  court  in  the  cases  of  Abbot  v.  Sebor,  and  Tom  v.  SmithyX  profits 
are  declared  to  be  an  insurable  interest,  and  may  be  abandoned. 
By  the  capture,  there  was  a  total  loss,  and  the  abandonment 
having  been  made  before  the  restoration,  the  plaintiffs  right  to 
recover  became  vested,  and  is  not  to  be  defeated  by  any  sub- 
sequent event.  If  profits,  eo  nomine,  be  a  distinct  insurable 
interest,  as  admitted  in  England  and  in  our  own  courts,  it  fol- 
lows, as  a  necessary  consequence,  that  the  party  may  abandon 
them  separately,  from  the  goods,  and  all  the  other  incidents  and 
eifects  of  a  distinct  subject  of  insurance  are  attached  to  it. 
otherwise  the  separate  insurance  would  be  nugatory.  It  would 
be  idle  for  the  law  to  say,  you  may  insure  profits  eo  nomine,  a.s  a 

[  *  436  ]  distinct  interest,  but  you  cannot  abanaon^and  recoverseparately. 
If  separate  insurances  be  allowed  on  these  several  subjects, 
the  principle  must  operate  throughout,  so  as  to  give  a  fuU  and 
complete  effect  to  the  separate  contract.  It  may  be,  that  an 
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insurance  on  profits  will,  in  effect,  partake  of  the  nature  of  a     Albany, 
gaming  contract ;  but  this  can  be  no  objection  while  it  remains  ,^^^^^^^J^^ 
lawful  for  parties  to  enter  into  such  contracts.     The  English     mumfobo 
courts,  to  be  sure,  have  fo  m  1  themselves  embarrassed  in  some  ^• 

late  cases,  in  regard  to  sep  irats  insurances  on  vessel  and  freight, 
which  have  been  severally  abai.doned ;  and  have  decided  freight 
to  be  an  inseparable  incident  of  the  ship;  but  this  court,  with 
very  good  reason,  have  determinixl  otherwise.!  The  language  \  Daxm  y.  Hal 
of  the  assurer  is,  for  such  a  premium  I  undertake  that  you  ^'»  ^  ^  *^« 
shall  not  be  prevented,  by  any  of  the  enumerated  perils,  from 
gaining  such  a  sum,  as  profit.  If  any  inconvenience  should 
result  to  the  insurer  on  profits,  on  account  of  an  abandonment 
to  the  insurer  on  the  goods,  as  in  regard  to  salvage,  it  is  an 
inconvenience  he  is  bound  to  foresee  when  he  enters  into  the 
contract,,  and  is  not  to  prejudice  the  rights  of  the  insured  on 
such  contracts.  That  is  a  question  between  the  different  under- 
writers on  the  different  subjects. 

Pendleton y  for  the  defendant  1.  The  written  and  printed 
words  of  this  policy  are  express  and  clear.  If  a  mistake  has 
crept  into  the  contract,  contrary  to  the  intention  of  the  par- 
ties, they  must  go  into  a  court  of  chancery  to  correct  it.  It 
cannot  be  done  here,  by  the  explanation  of  witnesses.  It  is 
true,  that  if  a  part  of  t^i*».  contract  be  printed,  and  a  part  writ- 
ten, and  there  be  any  inccusistency,  the  written  are  to  control 
the  printed  words.  But  hei*.  there  is  no  inconsistency  It  is 
said,  that  the  printed  words  w.-^re  not  altered ;  but  surely,  the 
insurer  might  and  ought  to  have  added  written  words  to  con- 
trol their  meaning. 

2.  In  regard  to  policies  on  interest,  the  criterion  of  insura- 
bleness  is  the  capacity  of  the  insured  to  transfer  to  the  insurer 
the  benefit  of  salvage.  Every  act  of  the  insured,  therefore, 
which  deprives  the  insurer  of  this  benefit,  is  a  violation  or  dis- 
solution of  the  contract.  By  first  abandoning  *the  cargo  to  [  *  437  | 
the  insurer  on  goods,  he  elects  to  receive  his  indemnity  from 
him,  and  waives  all  claim  on  the  insurer  on  the  profits.  If  the 
goods  be  valued,  profits  may  be  included  in  the  valuation,  and 
thus  a  double  indemnity  might  be  obtained,  on  the  principles 
contended  for  by  the  other  side. 

[Kent,  Ch.  J.  How  do  you  distinguish  this  case,  in  princi- 
ple, from  that  of  Davy  v.  Hdlettl] 

Profits  are,  in  their  nature,  inseparable  from  the  goods.  The 
owner  has  his  goods,  and  the  profits  on  them,  after  deducting 
the  freight.  In  case  of  an  abandonment  to  the  insurer  on 
goods,  he  would  take  all  the  profits  arising  from  the  sale  of  the 
goods.  To  any  demand  of  the  insurer  on  profits,  he  might 
answer,  I  know  nothing  of  your  contract,  it  is  a  matter  infer 
alios  actOj  with  which  I  have  no  concern.  The  English  courts 
nave  decided  ihRi  freight  is  an  insepan  He  incident  of  the  ship ; 
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thougii  this  conrt  have  thought  otherwise,  they  may,  consist 
ently,  and  on  just  grounds,  declare  profits  to  be  an  insepara 
ble  incident  of  the  goods.  On  this  principle,  the  insii  ^,  who 
voluntarily  abandons,  and  parts  with  the  subject,  must  be  con- 
sidered as  abandoning,  also,  all  claim  to  the  profits.  To  avoid 
any  inconvenience  of  this  sort,  an  agreement  may  previuvsly 
be  made  with  the  insurer  on  goods,  so  as  to  save  the  insurance 
on  profits.  The  party  has  it  always  in  his  power  to  secure  his 
rights  to  profits,  by  keeping  the  goods,  or  by  an  agreement 
with  the  insurers,  previous  to  an  abandonment.  The  reasoning 
i5Eatt,9SS.  in  M^Arthyx.  Abel^-f  though  a  case  of  freight,  a{^lies  with 
great  force,  in  this  view  of  the  subject,  to  the  question  nov 
before  the  court. 

3.  The  goods  received  and  sold  by  the  insurers  on  the  cargo, 
did,  in  fact,  yield  a  clear  profit  of  2,000  dollars.  If  we  sup- 
pose a  right  to  abandon  to  the  insurers  on  both  subjects,  then 
the  insured  ought  to  account  for  the  profits  he  has  voluntarily 
transferred,  or  bear  the  loss.  In  this  way,  only,  can  be  re- 
strained in  the  arbitrary  exercise  of  his  right,  and  be  compelled 
to  do  justice.  Either  *the  insurers  on  profits  ought  to  have 
recourse  to  the  insurers  on  the  goods,  which  is  not  allowable, 
or  the  insured,  who  has,  by  a  voluntary  act,  deprived  the  in- 
surer on  profits  of  the  benefit  or  this  claim  in  case  of  salvage, 
ought  to  lose  the  benefit  of  the  policy.  There  is  nothing  un- 
reasonable, impracticable  or  ynjust  in  this  doctine. 

Hoffman^  in  reply.  1 .  The  parol  evidence  to  show  the  inten- 
tion of  the  parties,  and  explain  the  policy,  by  the  invariable 
usage,  was  admissible.  It  was  not  to  contradict  or  defeat  the 
instrument.  This  has  been  often  done  in  the  construction  o" 
a  charter-party,  where  the  usage  of  trade  is  resorted  to  in  order 
to  explain  the  meaning  of  words;|:  used  in  that  instrument. 

2.  Every  policy  on  profits  must  be  valued,  otherwise  the 
assurer  might  be  made  liable  for  the  fluctuation  of  a  market 
The  contract  is,  if  the  goods  be  lost,  I  will  pay  you  what  it  b 
agreed  you  might  have  gained  by  their  safe  arrival.  Insurance 
on  profits,  as  well  as  on  freight,  is  allowed  in  England;^  and 
though  some  diflerence  exists  between  the  courts  of  that  coun- 
try and  this,  in  regard  to  the  effect  of  these  separate  interests, 
yet  the  case  o(  freight  is  perfectly  analogous  to  that  of  oro^^j ; 
and  the  principle  that  has  governed  the  decision  of  the  one, 
ought  to  determine  the  other.  Freight  grows  out  of  the  ship ; 
profits  out  of  the  cargo.  The  argument  as  to  the  loss  of  the 
benefit  of  salvage,  in  an  insurance  on  profits,  when  the  goods 
are  abandoned,  is  equally  applicable  to  a  separate  insurance  on 
freight.  This  inconvenience  must  be  foreseen  by  the  insurer 
at  the  time  he  enters  into  the  contract,  and  he  must,  therefore, 
sustain  it.  At  the  time  the  abandonment  was  made  by  the 
plaintiff,  there  was  a  technical  total  loss  by  one  of  the  perils 
insured  against,  and  that  loss  has  continued  unchanged  by  any 
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subsequent  event  The  insured,  in  regard  to  the  policy  on  the 
goods,  has  done  no  act  that  he  was  not  authorized  to  do  by 
the  terms  of  his  contract ;  and  the  act  of  abandonment  on 
another  and  distinct  contract,  ought  not  to  prejudice  his  right 
to  a  recovery  against  the  present  defendant. 


ALBANY, 
August,  1806 


[*4oy 


♦Livingston,  J.,  delivered  the  opinion  of  the  court.  As.  there 
is  no  contradiction  between  the  written  and  printed  parts  of 
this  policy,  and  no  ambiguity  in  its  terms,  parol  evidence  can- 
not be  received  to  explain  the  intention  of  the  parties ;  nor 
ought  the  usage  of  merchants  to  be  resorted  to,  where  the  lan- 
guage used  is  so  explicit  as  it  is  here.  It  is  an  insurance  on 
profits,  and  the  goods  from  which  the  profits  were  expected  are 
valued  at  2,500  dollars.  This  valuation,  it  is  said,  was  intended 
to  be  put  on  the  profits,  and  not  on  the  goods,  and  that  printed 
policies  on  cargoes  are  generally  used  for  these  insurances. 
This  may  be  so;  but  we  must  only  look  to  what  has  been  done, 
and  not  to  what  was  intended.  If  the  parties  will  not  make 
use  of  a  proper  policy,  nor  make  the  necessary  corrections  in 
the  printed  forms  which  they  do  use,  it  is  their  own  fault. 

There  is  another  ground,  however,  on  which  the  plaintiff 
may  recover.  Though  the  profits  are  not  valued,  yet  every 
such  insurance  must,  of  necessity,  be  conside;red  as  a  valued, 
and  not  an  open  policy  ;  especially,  if  the  goods  themselves, 
as  is  the  case  here,  are  valued.  If  it  were  otherwise,  it  would 
be  next  to  impossible  to  prove  their  value,  as  is  done  in  regard 
to  vessels  and  cargoes.  In  these  cases,  it  is  easy  to  show  what 
the  different  subjects  cost,  but  how  are  you  to  ascertain  what  is 
often  imaginary  and  must  depend  on  so  many  contingencies  ? 
It  does  not  follow  that  a  profit  will  he-made  if  the  cargo  arrives ; 
vet  its  loss  would  give  a  rigitt  to  recover  on  such  an  insurance. 

But  admitting  that  this  is  to  be  regarded  as  a  valued  policy, 
it  is  said  that  the  assured,  by  abandoning  the  cargo  to  its  under- 
writers, has  put  it  out  of  the  power  of  the  defendant  to  receive 
any  salvage  on  the  profits,  and  that,  therefore,  he  has  no  right 
to  recover  in  this  suit.  This  is  a  dilemma  which  the  defend- 
ant ought  to  have  foreseen  at  the  time  of  his  subscription.  He 
must  have  supposed  there  was  a  policy  on  the  cargo,  which,  in 
case  of  disaster,  would  naturally  be  abandoned  to  those  who 
had  insured  it.  It  is  idle  to  complain  of  what  must  have  been 
clearly  his  own  understanding  of  the  contract ;  nor  is  it  rea- 
sonable in  him  to  expect,  *that  for  the  purpose  of  recovering 
on  a  small  policy,  on  profits,  a  merchant  should,  by  not  aban- 
doning the  cargo,  forego  his  insurance  on  that  subject  We 
have  said  in  Tom  v.  Smith^-f  that  an  insurer  on  profits  is  enti-  \  3  Couum,  Ui 
tied,  as  against  the  insured,  to  an  abandonment ;  but  what  right 
he  would  thereby  acquire  against  an  insurer  of  the  goods,  was 
not  then  settled,  nor  is  that  point  now  before  us.  We  mean 
only  to  decide  that  a  double  abandonment,  as  in  this  case,  does 
not  deprive  him  of  his  remedy  on  a  profit-policy,  and  that, 
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ALBANY,     therefore,  the  plaintiff  must  have  judgment  This  decinon  coa« 
^^^^j!^^  forms  with  our  judgment  in  the  case  of  Davy  v.  Halktt^  where 
there  was  supposed  to  exist  a  similar  conflict  between  the  un- 
derwriters on  the  vessel  and  those  on  freight 

Judgment  for  the  plaintiff,  (a) 

(a)  8e»  Htmndtmm  y.  MargtUcmy  (t  Boat,  649.  note.)  wberc  there  w«s  iaaoniice  «■ 
the  imapnanf  proJU  of  a  carro,  and  the  vessel  lost,  bat  cargo  saved,  and  sent  to  tbe  pert 
of  destination ;  it  was  hHd,  tnat  plaintUf  might  recover  for  a  total  loss.  Bol  see  U^dg' 
sow  V.  {Hover.  (6  EaHf  ^6.)  The  insured  most  show  that  if  tH*  goods  had  reached  t 
marhat,  a  profit  would  have  been  produced. 


FosDicK  and  others  against  Cornell. 

c.ybyhbiast  THIS  was  an  action  of  trespass,  originally  commenced  be- 
ment,*"  ^^lUr  ^^^^  ^  justicc  of  the  peaco,  in  which  a  plea  of  title  was  put  in, 
cha^ng  his  es-  and  was  afterwards  removed  from  the  Court  of  Common  Pleas 
pavmOTi'**of'^  ^f  Q^«^  county y  by  habeas  corpus^  to  this  court.  By  the 
debt,  providing  pleadings,  the  title  to  the  freehold  was  put  at  issue  between 
deviseThM  real  ^^^  parties  ;  and  the  cause  was  tried  at  the  circuity  held  in 
estate  to  his  ^ueens  couuty,  on  the  25th  September,  1805,  before  Mr.  Jus- 
Ibu'giteriSta-  *'C6  Livingston,  when  a  verdict  was  taken  for  the  plaintiffs, 
' h'*'  " jniJi!?  subject  to  the  opinion  of  the  qourt  on  the  following  case. 
Mif^mind  ani  The  locus  in  quo  was  a  tract  of  meadow  and  beach,  at  Rock- 
»»*''  *i'  ^^^^  ^^^yy  i**  ^®  town  of  Hempstead,  known  by  the  name  odtock- 
MoL.v^uiamf  ou^oy  Beachy  which  anciently  belonged  to  Richard  Cornell 
'^'^f^'r^^*^*"*"  under  whom  the  parties  claimed  title.  The  plaintiffs  claimed 
'2  i^htZ  under  the  will  of  Wiaiam  Cornell^  son  of  the  said  Richard,  as 
ji/irjf,  thtM  the  legal  representatives  of  the  devisees  of  the  said  William . 
r*44n  ^"^  ^^^  defendant  claimed  under  the  will  o( Richard  Cornell 
kv/imif  Lin  *'^®  fether  o[*fVilliam,  on  the  ground  that  the  devise  was  w« 
/*(/«  of  ttuir  tail.  The  will  in  question  was  dated  the  7th  November,  1693. 
'ih^-^die'iJ^  The  testator  first  binds  his  estate  for  the  payment  of  a  certain 
ihnii  return  to  debt  mentioned,  and  directs,  that  if  his  executors  did  not  pay 
\l'  f^^'Z^aui  ^®  ^^^^  ^^^  ^'^®"  ***»  ^^^^  should  be  sold  for  that  purpose, 
diruUd  between  and  the  surplus  divided  amonff  his  four  sons ;  he  then  devises  to 
iieh?.  thai^'these  ^^^  '^^  William  and  his  heirs  for  ever,  the  premises  in  question, 
words  did  not  and  after  devising  other  real  estate  to  his  other  sons  and  his 
LT*b^i"aHm1toI  daughter  Elizabeth,  in  fee  simple,  and  making  provision  for  his 
tion'ovcr  m  fee  wifc  and  daughter  Mary,  he  adds  the  following  clause,  "JF\«r/Aer, 

lrn*SIirrhik.m  ^  ^^^^  ^^  ^^  *»'  '*«^  if^^y  ^f^y  *«»^  *<>'«*»  William,  Jacob, 
of  the  mate  Thomas  and  John,  or  my  daughter  Mary,  shall  happen  to  die 
heirs,  (a)  mthout  hetrs  male  of  their  oum  bodies,  that  then  the  land  shall 

return  to  the  survivors,  to  be  equally  divided  between  them.  WiU 
sJ^lf^^SiZ',  liam,  after  the  death  of  his  father,  entered  on  the  premises  in 
aiatoTlifXkii.'  question,  and  afterwards,  in  the  year  1742,  by  his  last  will  and 
Sliwi?^  16  *^^*n*®"*>  devised  the  same  to  his  sons  William  and  John,  in 
.Mbw.3aL  jatk-  fee,  and  died  without  revoking  or  altering  his  will.   The  plain 
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^  Lik  are,  in  regard  to  the  premises  in  question,  the  kgal  repre-     Albany, 

*  sentativea  of  the  said  fVUUam  and  Jokth;  and  the  defendant,  ,^^^^2^ 

'  and  one  Peter  Smithy  mentioned  in  the  pleadings,  ar^  the  legal 

representatives  in  the  tnah  Une  of  descent  of  the  heir  at  law  of 
the  said  TVilliamf  the  elder  son  of  Richard. 
The  will  o{ Richard  Cornell  was  set  forth  in  the  case,  but  y^'j^ouu.  ,^ 
I  the  only  question  between  the  parties  arose  on  the  above  gw*  ▼- Biirtft, 

clause.     It  was  agreed,  that  if  the  court  should  be  of  opinion,  mow  r.*  xm«, 
'  tliat  William^  the  son  oiRichard^  did  not  take  an  estate-tail  in  iS^-jSi^ 

the  premises  under  the  devise  to  him  from  his  father,  that  then  ^^'^^^m^ 
judgment  might  be  entered  for  the  plaintiffs  ;  but  if  the  court  mm,  4  wmid, 
should  be  of  opinion  that  an  estate-tail  was  created  by  the  said  ^^' 
devise,  then  a  new  trial  was  to  be  granted,  with  costs  to  abide 
the  event  of  the  suit 

&  Jonesy  for  the  plaintiffs.     If  any  technical  ideas  suggest- 
ed by  the  words,  "  heirs  male  of  their  bodies,"  be  discarded, 

^  *there  can  be  no  doubt,  from  the  perusal  of  this  will,  that  the      [  *442  ] 

'  testator  never  meant  to  create  an  estate-taiL     All  the  other 

clauses  in  the  will  show  that  the  testator  had  in  contemplation 

(  an  estate  in  fee  simple.     The  first  devises  are  in  fee,  and  by 

the  subsequent  clause  no  more  could  have  been  intended  than 
to  designate  the  event,  on  which  the  contingency  was  to  take 

I  place,  and  not  to  use  words  of  limitation.     The  devise  over  is 

also  to  his  daughter  Martjy  who  is  not  named  in  the  former 

I  clause,  as  well  as  to  the  four  sons,  to  whom  the  several  por- 

tions of  the  estate  had  been  devised.    Again,  he  devises  all  his 

I  estate  for  the  payment  of  debts,  and  directs  the  surplus  to  be 

divided  among  his  heirs,  all  which  evidently  shows  that  he  had 
no  idea  of  creating  an  estate-taily  with  cross  remainders,  one  of 
the  most  complicated  estates  known  in  the  law.  But  do  the 
words,  "  heirs  male  of  their  own  bodies,"  necessarily,  ex  vi  ter- 
mini, create  an  estate-tail  1  Are  they  not  rather  to  be  under- 
stood as  describing  an  event,  on  which  the  estate  should  be 
defeasible,  that  is,  in  case  the  devisees  should  die  without 
leaving  sonsy  or  male  children  1  The  court  will  feel  disposed, 
so  far  as  the  principles  and  rules  of  law  will  warrant,  to  con- 
sider this  devise  over  as  an  executory  devise,  rather  than  as  a 
limitation  by  way  of  contingent  remainder.  It  is  true,  that  if 
this  dev'se  over  was  on  the  indefinite  failure  of  issue,  the  con- 
tingency would  be  too  remote  to  render  it  an  executory  de- 
vise.f  But  a  contingency,  that  if  a  person  die  without  sons  1 2  Feanu  itk 
or  male  issue,  would  be  sufficiently  near  and  probable ;  and  in  ^-  P-  *^^ 
this  case  the  event  must  happen  within  the  lives  of  some  or 
one  of  the  devisees,  as  the  remainder  is  to  the  survivorsy  and 
not  their  heirs.  If  WiUiamy  for  instance,  had  a  son,  the  event 
would  happen,  and  the  devise  over  would  never  take  effect. 
In  fact,  the  event  did  happen,  for  William  had  a  son,  under 
whom  the  plaintiffs  claim.  Thus,  in  the  case  of  Hwhes  v. 
SayeryX  where  there  was  a  devise  over  to  the  survivor,  m  case  I  F^mTisa 
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ALBANY,     either  devisee  died  without  children,  the  testator  was  *lieM  to 

^^^^^^J!^  mean,  a  dying  without  children  living  at  the  death  of  the 

PosDicK      parent,  and  consequently,  that  it  was  a  good  executory  devise. 

,    V-  The  case  of  Pt4l  v.  BrowM-f  is  analogous  to  the  pvefient.   The 

word  issue  instead  of  heirs  mahy  does  not  vary  the  principle* 

t  Cro.  Joe.  509.  It  was  the  dying  without  issue,  Kving  #r.,  that  induced  the 

court  to  consider  it  not  as  a  contingent  remainder  in  fee-tail^ 

but  as  a  limitation  of  an  estate  in  fee,  by  way  of  an  extaUory 

\  \  Jtotf.  ^.  devise.     Again,  in  the  case  of  Hanhwry  v.  CockeriH,%  a  devise 

384.  %  Fmme,  ^  ^^  ^^^  jj  jjj  f^^  ^^  j^^  ^^^  either  died  before  marriage, 

or  attaining  the  age  of  21  years,  and  without  issue  of  their 
bodies,  it  was  held  that  the  sons  took  in  fee,  subject  to  a  limi- 
tation to  the  survivor  for  life,  in  cB^se  of  the  contingency  hap- 
pening, and  so  an  executory  devise.     In  the  case  of  Porter  v. 
J3  Term  Rep.  Bradley,^  the  devise  was  to  his  heirs  and  assigns,  and  if  he 
f06.  nau,^'^"''  should  die  leaving  no  issue  behind  him,  then  a  devise  over, 
which  was  held  .a  good  executory  devise.     Lord  Kenyon^  on 
recognizing  the  former  decisions  on  this  point,  considered  the 
case  of  PeU  v.  Browne  as  the  magna  charta  of  this  branch  oi 
I  Sec^so/2o«  the  law.  II     I  am  aware  that  words  of  limitation,  as  heirs  male 
TVrmK«^  689.  of  the  body,  &c.,  in  a  subsequent  part  of  a  will,  have  been 
construed  so  as  to  control  the  words  creating  a  fee  simjile  in  a 
former  part ;  but  this  is  always  where  the  words  of  limitation 
are  so  clearly  expressed  that  there  can  be  no  doubt  of  the  in- 
tention of  the  devisor.     And  where  the  first  part  of  the  devise 
creates  an  estate  for  life,  and  the  latter  part  an  estate  in  taU, 
it  will  be  so  construed  as  to  enlarge  the  estate.     But  it  is  im- 
possible, on  the  principles  of  such  a  construction,  to  reconcile 
the  introduction  of  the  daughter  Mary  into  this  part  of  tJie 
will,  a  person  having  no  estate  devised  to  her,  M'iiich  could 
c  J^"ir"*  ^^  ^^^  operation  and  effect  to  an  estate-taiL^     Again,  the  no- 
364.'  iw/jSl  tion  of  an  estate-tail  is  inconsistent  with  the  direction  of  the 
"'ss.  testator  in  the  former  part  of  the  will,  that  his  estate  should 

be  sold  to  pay  his  debts.    The  devise  to  pay  his  debts,  and  the 
power  to  sell,  whether  carried  into  effect  or  not,  strongly  indi- 
[  *  444  ]       cate  the  intention  of  the  testator.    *It  is  a  cardinal  rule  in  the 
exposition  of  wills,  that  the  intention  of  the  testator  should 
prevail,  unless  against  some  settled  rule  of  law.     Thus  words 
are  construed  to  be  either  words  of  limitation  or  purchase,  or 
descriptive  of  the  event,  according  as  they  best  agree  wiili  the 
tt4  Term  Rep.  manifest  intention  of  the  testator,  ff  By  adopting  the  con.  true- 
Co/zw'a'Sor!  J  **^"  contended  for,  full  effect  will  be  given  to  all  the  words  in 
PuU.in.Bem-  the  will,  and  this  clause  will  be  made  to  harmonize  with  the 
Opbiokrof 'c!  other  parts,  in  which  the  intention  of  the  testator  is  expressed 
J.  Wiimoi,  p.  in  words  that  do  not  admit  of  the  possibility  of  a  doubt. 

Hopkins  and  Raddijf,  for  the  defendant.  The  question  w 
not  whether  the  parties  are  to  take  by  descent  or  purchase,  for 
in  whatever  way  they  take,  it  must  be  by  descent.  The  singtc 
pomt  of  inquiry  is,  whether  the  clause  cited  from  the  will 
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creates  an  estate-tail  or  not.     After  many  particular  devises,     ALBANY, 
this  general  clause  is  introduced,  which  shows  some  method  in  ^lilS^^t^J-l^ 
the  will ;  for  the  testator  first  parcels  out  his  estate  among  the 
several  devisees,  and  then,  by  the  general  clauses,  declares  what 
kind  of  an  estate  they  shall  hold.    The  rules  of  construction  in 
/egard  to  wills  are  femitiar,  and  founded  in  good  sense.f   One  f  2  Bi.  Cam 
of  these  rules  is,  that  where  there  are  two  clauses  repugnant  ^25^^  ^'" 
to  each  other,  the  last  must  stand.|   Another  and  leading  rule 
is,  that  the  whole  instrument  is  to  be  taken  together,  ut  res  t  1  Vesry,  25.  i 
nagis  valeat  miam  pereat.     By  the  conatniction  contended  for  r«nni?ep..'Ji4 
Dn  the  part  of  the  plaintiffs,  the  whole  cannot  stand.     In  the 
first  clause,  nfee  simple  is  created,  in  the  latter  an  estate-tail. 
The  words  creating  a  remainder  over  can  have  no  effect,  unless 
an  estate-tail  be  created.    If  we  suppose  a  fee  simple,  not  only 
the  words  heirs  male  of  the  body  must  be  rejected,  but  the  re- 
mainder also  must  be  void.   If  both  clauses  are  taken  together, 
they  necessarily  import  an  estate^tml,     A  fee  simple  is  first 
created,  which  is  afterwards  changed  into  an  estate-tail.    This 
estate-tail  is  expressly  created,  rather  than  by  implication.     It 
is  not  an  estate  for  life,  and  for  want  of  heirs  of  the  body,  with 
a  remainder  over ;  but  the  estate  continues  a  fee  as  long  as 
there  are  heirs  male  of  the  body,  but  ceases  to  be  a  fee  on  fail- 
ure of  such  *heirs.     Again,  an  estate-tail  may  be  created  by       [  *  445  ] 
implication,  and  will  support  a  remainder.^^    And  where  words  $  Comyn,  372 
in  a  former  part  of  a  will  give  an  estate  in  fee  simple,  and  words  ^*  «''«'^-^««' 
in  the  latter  part  import  an  estate-tail,  the  court  consider  them 
as  creating  an  esiate-taiL^     It  is  H  settled  and  invariable  rule.  ^  Douglas,  ibi 
that  where  a  contingency  is  limited  to  depend  on  an  estate  of  ^^-  ^\\q^^ 
freehold,  which  is  capable  of  supporting  a  remainder,  it  shall  Ter^iLp.iw 
never  be  construed  to  be  an  executory  devise,  but  a  contingent  ^  ^c«<y»25. 
remainder  only  .IF     This  doctrine  was  laid  down  by  Lord  Hale,     ^  Pttrefov  v 
and  has  been  uniformly  adhered  to  ever  since.     The  reason  Rogers.fSaun- 
why  a  devise  over  to  survivors  is  considered  as  an  executory  ^"f  J^^-  «»^ 

•$      '         »        %  r»  J*        '       t  •!  1  1   *®®  "*®  learned 

devise,  is,  that  after  a  fee  simple,  no  remamder  can  be  created  notes  of  Ser 
except  by  way  of  executor}/  devise.     Here  there  is  an  estate  ^™aiw*4J^ 
created,  capable  of  supporting  a  remainder  over  ;  and  accord-  aw.    3  Temi 
ing  to  the  rule  establshed  by  Lord  Hale,  it  must  be  considered  p^*  ^^    759 
as  a  contingent  remainder,  and  not  as  an  executory  devise.  2   vesey,  eie! 
Executory  devises  were  introduced  in  favor  of  wills,  and  are  an  ed^^J^Powt/? 
exception  to  the  general  rules  of  common  law,,  as  to  the  crea-  1,2. 12. u. 203 
tion  of  estates.     It  is  a  devise  in  fee,  but  upon  the  happening  ^^  ****  '^** 
of  a  particular  event,  limited  to  another  description  of  heirs. 
Courts  will  never  consider  these  estates  as  executory  devises, 
unless  compelled  by  the  common  law  doctrine,  that  prevents 
the  creation  of  a  remainder  in  fee,  afler  a  fee.f  f  ^  Comyn,  S72 

It  is  said,  on  the  other  side,  that  dying  without  heirs  male  of 
his  body,  must  be  construed  as  dying  without  heirs  living  at  the 
time  of  his  death.     But  though,  as  to  personal  estates^  courts 
have  been  inclined  to  adopt  this  rule,  yet,  in  regard  to  real       „ 
estates,  it  is  otherwise. Jt     It  is  true,  that  in  some  modern  197.  ""**' 
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ALBANY,    cases,  this  distinction  has  been  questioned,  particularly  by  Lord 

^^l}^  Kenyanyf  who  thought  it  strange  that  there  should  be  a  dif^ 

ference,  in  this  respect,  between  a  devise  of  real  and  of  per* 

sonal  property.     But  this  is  clearly  an  innovation  on  the  an 

cient  rules,  which  his  lordship  professed  to  support  when  first 

bLm^St  ^'  *^"®^  ^^  ^®  bench,  unless  he  laid  stress  on  the  words  leaving 

R^!iU,   "^  f^  i^sue  behind  him.     This  remark,  besides  contradicting  all 

antecedent  notions,  is  expressly  contrary  to  the  opinions  of  two 

f*446]       distinguished  ^elementary  writers,  Feame  and  PawelljX  and 
Sw  4:th  edit,  being  since  the  revolution,  can  have  no  binding  authority  on 

of  Feame,  vol.   ^i  •     ®         *  ^-       i     i     •  j    *  -ii  j 

ii.  and  the  notes  uiis  court,  more  particularly  m  regard  to  a  wiil  made  near  a 

of  ^^^t  ^  century  ago.     Besides,  in  the  case  of  Dainiry  v.  Daintry,^ 

mnd  not<^  19?!  wherc  it  was  decided,  on  a  devise  of  real  and  personal  estate, 

1^.  ip.fVmt,  that  the  devisee,  by  the  same  words,  took  an  estate-tail  in  the 

real  estate,  but  in  the  personal  estate  for  life  only,  or  if  he  had 

1 6  Term  Rep.  children,  absolutely,  otherwise  it  went  to  the  uncle,  by  way  of 

^1^  executory  devise,  Lord  Kenyan  seems  to  have  forgotten  his 

former  observations  about  there  being  no  distinction  between 

real  and  personal  proper^.     Reasons  of  public  policy  may 

induce  a  different  decision  in  regard  to  Umitations  of  personal 

property,  which  do  not  apply  to  real  estates.     All  the  cases 

cited  on  the  other  side,  except  that  of  Porter  v.  Bradley ,  in 

support  of  their  doctrine,  are  those  of  devises  of  personal  prop- 

1 1  Atk,  308.  erty.     In  the  case  of  Beauderc  v.  JDormer,  ||  though  a  devise  of 

personal  estate,  Lord  Harduncke  observes,  that  none  of  the 

authorities  cited  came  to  the  point,  that  ex  vi  terminij  dying 

without  issue^  was  to  be  confined  to  dying  without  issue  living 

at  the  time  of  the  death  of  the  first  taker.    Lsue  is  considered  as 

a  nomen  coUectivum^  and  the  words  dying  tnthout  issue  always 

^Daujrias,50^.  carry  an  estate-^taiLIf    The  books  are  full  of  authorities  to  tlus 

reau, iBr^c!  point.     So  a  devise  over  "  to  nephews  moietively,"  was  held  to 

c.  190.  create  an  estate-tailyff  and  many  similar  cases  might  be  cited. 

The  case  of  Roe  v.  Scott,  in  the  Common  Pleas,  cited  by  Mr. 

611.  cwp'.ssi!  Powell  from  the  MS.  of  Mr.  JFVame,  is  very  strongly  in  point 

See  a'»o|^»'j  The  testator,  afler  devising  his  lands  to  his  three  sons,  and  his 

11. 2i^.'«  9.239.  heirs  and  assigns  for  ever,  and  charging  the  same  with  the  pay- 

Its  A  2  *  ^  ^'  ^^^^^  ^^  various  legacies,  then  added,  "  My  will  and  mind  is, 

'  ^   '  that  if  either  of  my  three  sons  shall  depart  this  life  without  issue 

of  his  or  their  bodies,  then  the  estates  of  such  sons  shall  go  to 

the  survivors  or  survivor ;  notwithstanding  there  were  many 

circumstances  tending  to  show  that  the  testator  meant  to  create 

an  estate  in  fee  simple,  it  was  held  that  the  words  created  an 

iitfSTpiJ^  e5^a^<?-/at7.tt 

The  clause  as  to  the  payment  of  debts  is  a  mere  naked 

power,  and  the  devisee .  will  take  the  estate  subject  to  that 

[  *  447  ]       *po\ver.     Charging  an  estate  with  the  payment  of  debts,  does 

W  Cowper.'235.  Hot  nflcct  the  ilevise.*^^   There  appears  to  be  some  inaccuracy 

&ve$v.Biack-  jn  naming  the  daughter,  who  is  called  Elizabeth  in  the  first 

part,  and  Mary  in  the  subsequent  clause.     The  testator  gave 

an  estate  to  Elizabeth,  and  Mary  was  the  same  person.     But 
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if  she  had  no  previous  estate,  it  would  not  affect  the  remainder    albamy, 
over.  -^°«™*'  ^«* 

Riggs,  in  reply.  If  we  look  at  all  the  different  devises  con- 
tained in  this  will,  some  of  which  are  for  life,  to  pay  debts,  i&c., 
it  is  impossible  to' believe  that  the  testator  intended  to  create 
an  estaie-taiL  The  words  in  the  clause  which  has  given  rise 
to  the  present  question,  do  not  ea^estly  create  such  an  estate. 
If  such  an  estate  can  be  made  out,  it  must  be  by  implication. 
Hence  it  has  become  necessary  to  examine  the  numerous  au- 
thorities on  the  subject.  The  English  courts  have  favored 
estates-tmly  where  the  words  issue^  or  heirs  of  the  body,  have 
been  used,  because  it  was  beneficial  to  the  devisees.  That 
reason  can  have  no  influence  in  this  case,  for  the  devisees  are 
not  benefited  by  such  a  construction.  The  clause  must  create 
an  esiatC'-tail  in  all  the  persons  named,  or  none  at  all ;  in  the 
daughter  Mary  as  well  as  in  the  sons :  for  we  cannot  intend 
that  Mary  and  Elizabeth  are  the  same  person.  In  the  other 
part  of  the  will,  the  testator  gave  an  estate  in  fee  to  Elizabeth^ 
and  devised  one  hundred  pounds,  and  half  the  movables,  to 
Mary.  Now,  no  case  can  be  found  where  an  estate-tail  de- 
scendible can  pdss,  where  one  of  the  devisees  has  no  estate  of 
freehold  on  which  it  can  be  engrafted.  Where  a  limitation  is 
to  the  Iftirs  of  the  body  of  the  husband  and  wife,  and  there  is 
no  estate  limited  to  the  husband,  the  words  do  not  give  an 
estcUe-'tail  to  the  wife,  to  whom  an  estate  is  limited,  but  are 
considered  as  words  of  purchase.  An  estate  cannot  be  made 
to  descend  to  the  heirs  of  the  body  of  a  person  who  takes 
nothing.!  In  case  of  the  death  of  the  four  brothers,  Mary 
would  not  have  taken  the  estate  ;  there  was  another  sister  who 
would  have  been  a  coheiress,  and  another  brother.  Courts  are 
^disposed,  in  their  construction  of  wills,  to  favor  those  who,  in 
case  of  survivorship,  would  be  heirs  at  law.  Again,  after  the 
clause  in  question,  there  are  certain  easements  made,  and  en- 
cumbrances created ;  John  and  Jacob  might  build,  &c.,  and 
have  two  acres  each  at  their  election,  absolutely.  This  is 
inconsistent  with  the  idea  of  an  estaie-taiL  Are  there,  then, 
any  words  so  express  and  technical  that  they  will  admit  of  no 
other  construction  than  the  one  contended  for  on  the  part  of 
the  defendant  i  The  word  heir  is  construed  variously,  so  as 
best*  to  carry  into  effect  the  intention  of  the  testator.  As  to 
the  application  of  the  rule  that  the  court  are  to  construe  the 
words  so  as  to  create  a  remainder  over,  if  possible,  instead  of 
an  executory  devise,  it  may  be  said,  that  as  Mary  could  take 
no  estate  in  remainder,  there  could  be  no  remainder  over.  Are 
there  any  legsJ  objections  to  considering  it  as  an  executory 
devise  ?  As  to  time  ;  the  estate  was  to  vest  in  the  life  or  lives 
of  persons  in  being.  Suppose  it  to  be  an  estate  for  life  over, 
after  failure  of  male  issue ;  and  one  dies  without  leaving  such 
issue,  and  then  another  dies  leaving  male  issue,  the  estate 
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would  ^o  to  the  survivors;  and' by  the  words,  ^< equally  to  W 
divided  between  them,"  they  would  take  in  fee.  It  is,  therefiM«, 
a  good  executory  devise  over  to  ?uch  as  should  survive  those 
who  died,  \^  ith  ^ut  male  insue  of  their  bodies.  It  is  not  deoied, 
that  dying  with  .ut  issue  imports  an  indefinite  failure  of  issue; 
but  here  the  estate  is  to  go  to  the  turvivors  on  failure  oi 
male  heirs  of  the  b  Kiy.  But  the  cases  which  have  been  cited 
show  that  the  worJs  dtfing  mthofuX  wue^  &c.  have  been  con- 
strued to  be  an  etcctUory  devUc,  As  to  t!ie  case,  so  much  re- 
lied on,  from  Fearneyf  it  is  to  be  observed,  that  tliere  was  a 
devise  over  to  the  daughter,  who,  on  the  death  of  all  the  sons, 
would  have  been  heir ;  and,  on  the  same  principle  that  <^ov- 
emeJ  in  th'i  case  in  Wilmot^  the  construction  as  to  an  tstaU- 
tail  was  adopted  for  the  benefit  of  the  devisees*  It  is  the  same 
as  giving  an  estate  to  a  man  and  his  heirs.  This  is  the  true 
meaning  and  only  sound  sense  of  that  case.  In  *aoy  other 
sense,  it  is  not  law.  As  to  the  remark  in  the  opinion  of  Lord 
Keayon^X  it  is  to  be  remeinbered,  that  his  lordship  was  search- 
ing for  the  intent  of  the  testator,  not  the  technical  meaning  of 
the  words ;  and,  in  that  view,  hb  observation,  that  there  couU 
be  no  difference  between  real  and  personal  estate,  was  just ; 
for  it  could  not  be  supposed  that  an  unlettered  testator  would 
have  in  his  mind  the  legal  distinction,  or  intend  to  distinguish 
between  them.  There  has  been  too  much  refinement  by 
FearnCj  Powell^  and  other  Eagluh  lawyers,  about  remainders, 
and  executory  devises.  These  subtle  distinctions  have  been 
carried  beyond  the  bounds  of  reason  and  common  sense.  It 
would  be  useless  to  comment  on  all  the  numerous  decistons 
and  criticisms  of  elementary  writers.  In  this  country,  tsiata^ 
tail  are  not  to  be  favored.  The  legislature,  by  abolishing  them, 
has  expressed  its  decided  aversion  to  that  mode  of  transmitting 
property.  Will  the  court,  by  a  forced  construction,  or  an  ad- 
herence to  technical  nicety,  consider  this  an  estate-tail  down 
to  a  certain  period,«when  it  was  turned  into  a./«€  simple  by  the 
operation  of  the  act  of  the  legislature,  and  thus  permit  a  quiet 
possession  under  an  ancient  title  to  be  disturbed  ? 

Thompson,  J.,  delivered  the  opinion  of  the  court.  The  de- 
termination of  this  question  will  depend  on  the  interpretation 
to  be  given  to  the  devise  over  to  the  surviving  devisees:  if  this 
were  to  take  effect  only  on  an  indefinite  failure  of  w^le  iasue^ 
fVilliam  took  only  an  estate-tail.  But  if,'from  the  context,  or 
the  whole  will  taken  together,  it  may  be  construed  to  take 
effect  on  the  failure  of  male  issue,  during  the  life  of  the  first 
taker,  or,  as  applied  to  the  present  case,  during  the  life  of 
fVPliam,  the  devise  over  is  good  as  an  executory  devise^  and 
will  not  in  any  way  affect  or  qualify  the  prior  clause  in  the 
will,  wherein  a  fee  simple  is  devised  to  W?//uim.  This  is  a 
question  of  construction,  depending  on  the  intention  of  the 
testator;  and  from  the  whole  will  taken  together,  I  cannot 
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entertain  a  doubt  that  he  meant  to  provide,  that  in  case  *any 
of  the  devisees  named  in  this  clause  should  die  without  leaving 
male  issue  at  the  time  of  his  death,  his  portion  should  be  di« 
vided  among  the  survivors.  Neither  do  I  think  that  there  is 
any  stubborn  or  rigid  rule  of  law  that  will  militate  against  this 
conitniction.  The  cases  in  the  books  on  this  question  furnish 
us  with  many  nice  distinctions,  all,  however,  made  for  the  pur- 
pose of  giving  eftect  to  the  intention  of  the  testator,  whioh  is 
considered  a  cardinal  rule  in  the  construction  of  wills.  Loitl 
Chief  Justice  fVilmot  said,  that  he  would  lay  hold  of  the  most 
trifling  circumstance  to  give  effect  to  the  apparent  intention  of 
the  testator.  (Keily  v.  Fowler^  Feame's  Ex.  Dee.  236.  246.) 
[n  the  case  of  Pell  v.  Broum^  (Cro.  Jac.  590.)  which  Lord 
Kenton,  in  the  case  of  Porter  v.  Bradhy^  (3  Term  Rep,  146.) 
terms  the  foundation,  and,  as  it  were,  the  magna  charta  of  this 
branch  of  the  law,  the  devise  was  to  Thomas  and  his  heirs  for 
ever,  and  if  Thomas  died  without  issue  Kving  fVilliam,  then  the 
devise  was  over  to  William,  This  was  considered  a  deVise  in 
fee  to  Thomas,  and  not  an  estate-tail;  the  words  living  William 
were  thought  sufficient  to  make  the  devise  over  to  William  an 
executory  devise.  In  the  case  of  Hughes  \.  iScrycr,  (IP.  Wms, 
534.)  the  testator  had  devised  his  personal  estate  to  A,  and  £., 
and  upon  either  of  them  dying  without  children,  then  to  the 
k'urvivor.  This  was  held  a  good  devise  over,  for  the  words 
dying  without  children,  must  be  taken  to  be  children  living  at 
the  death  of  the  party,  and  could  not  mean  an  indefinite  failure 
of  issue ;  and  the  reason  assigned  was,  that  the  immediate  lim* 
itation  over  was  to  the  surmvitfg  devisee :  and  it  was  not  proba- 
ble, that  if  either  of  the  devisees  should  die  leaving  issue,  the 
survivor  would  live  so  long  as  to  see  a  failure  of  issue,  which,  ^ 
in  notion  of  law,  was  such  a  limitation  as  might  endure  for 
ever. 

If  the  reason  assigned  for  the  decision  in  this  case  be  solid, 
it  applies  with  full  force  to  the  one  before  the  court ;  for  here 
the  limitation  over  is  to  the  survivir^  devisees.  The  only  dif- 
ference between  the  tn^o  cases  is,  that  the  one  ♦relates  to  per- 
sonal, and  the  other  to  real  estate,  which,  it  is  contended, 
requires  a  different  rule  of  construction,  according  to  the  ad- 
judged cases.  I  find  no  distinction,  however,  with  respect  to 
the  effect  which  the  words  surviving  devisees,  or  any  other 
words,  or  parts  of  the  will,  are  to  have  in  ascertaining  the  in- 
tention of  the  testCr^or.  It  is  true,  that  in  the  case  cf  Forth  v. 
Chapman,  (I  P.  Wms.  667.)  the  lord  chancellor  thought  the 
words,  leaving  no  issue,  ought  to  receive  a  different  construction 
when  applied  to  real,  than  when  to  personal  estate ;  that,  as  to 
the  former,  the  words,  ex  vi  termini,  ought  to  be  considered  to 
mean  an  indefinite  failure  of  issue,  and,  as  to  the  latter,  a  fail- 
ure of  issue  living  at  the  death  of  the  first  taker. {a)   The  sound- 

(rt)  In  Prv  w.Ptrrynj  (3  Term  Step.  494.)  BuUer,  J.,  lajrs  tbe  reason  why  it  has  not 
i>cen  dtfcideJ  iu  limitations  of  freehold  estates,  that  the  words  "  dying  wUhcmt  utme"  does 
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4LBANY.    ness  of  this  distinction  has  been  much  qaestioned.   In  the  i 
^^^^^J^  of  Porter  T.  Bradley,  (3  Term  Rep.  145.)  Lord  JSSmyon  rejected 
FosDicK      it,  and  said,  that  it  would  be  very  strange  if  these  words  bad  a 
V-  different  meaning  when  applied  to  real  and  personal  property. 

BVKLL.  jf  g^^||  ^  distinction  existed  in  the  law,  it  wouM  not  agree  with 
the  rule,  lex  plus  laudatur  qtuindo  ratione  probatur;  but  iT  was 
not  founded  in  law.  In  that  case  the  court  decided,  that  if 
lands  be  devised  to  A.y  his  heirs  and  assigns  for  ever,  and  if 
he  die  leaving  no  issue  behind  Am,  then  over,  the  limitation 
oTer  is  good  mr  way  of  executory  devise.  In  the  case  of  Roe 
V.  Jeffery,  (7  Term  Rep.  589.)  the  devise  was  very  analogous 
to  the  present ;  it  was  to  T.  F.  and  his  heirs  for  ever ;  but  in 
case  he  should  depart  this  life  and  leave  no  issue,  then  to  re- 
turn unto  £.  M.  and  «S^.,  or  the  survivor  or  survivors  of  them,  to 
be  equally  divided  betwixt  them,  share  and  share  alike.  This 
was  held  a  good  executory  devise,  for  the  testator  must  have 
meant  the  devise  over,  on  failure  of  issue  living  at  the  death  of 
the  first  taker.  The  principal  reason  assigned  for  this  conclu- 
sion was,  that  the  devise  over  was  to  ^persons  then  in  exist- 
ence ;  and  Lord  Kenyon  here  again  takes  an  opportunity  of 
observing,  that  he  was  not  prepared  to  unsay  what  he  had  said 
in  Porter  v.  Bradley ,  respecting  the  distinction  taken  in  Forth 
[*452]  y.  *  Chapman.  Without,  however,  expressing  any  decided 
opinion  relative  to  the  correctness  of  this  distinction^I  think  it 
is  fairly  to  be  collected  from  the  provisions  in  the  whole  will, 
that  the  testator,  in  the  case  now  before  the  court,  intended 
that  the  devise  over  should  take  effect  in  case  the  first  taker 
should  die  without  a  son  living  at  -the  time  of  his  death,  and 
that  it  was  not  to  depend  on  an  indefinite  failure  of  male  issue. 
The  former  part  of  the  will,  in  which  the  premises  in  question 
are  devised  m  fee  simple  to  fVUliam,  is  totally  distinct  and  in- 
dependent of  the  clause  in  question ;  and  though  this  devise 
may,  by  subsequent  provisions,  be  confined  and  restricted,  so 
as  to  carry  only  an  estate-tail;  yet,  in  order  to  give  it  that 
effect,  it  ought  to  appear  clearly  that  such  was  the  intention 
of  the  testator.  But  there  is  nothing  in  the  whole  wiU,  except 
the  particular  clause  in  question,  that  tends  in  the  least  to  show 
that  the  testator  meant  to  give  to  his  son  William  an  estate-^aiL 
He  had  parcelled  out  his  estate  among  his  children  as  he  thought 
just  and  right,  giving  them,  in  the  first  instance,  a  fee  simple 
interest,  which  shows  pretty  clearly  what  his  intention  was 
with  respect  to  the  estate  he  meant  to  devise.  It  is  most  prob- 
able, if  he  had  intended  to  devise  an  estaie-taily  that  he  would 
have  done  it  in  the  first  instance,  and  not  have  left  it  to  be 
raised  by  implication.  The  devise  over,  also,  being  to  the  sur- 
viving devisees,  among  whom  was  his  daughter  Mary^  to  whom 
he  had  not  in  any  other  way  devised  any  real  estate,  is  another 

nol  mean  "  witboal  issae  at  the  time  of  the  death  of  the  party/'  is,  that  th«  coarts  of  law 
always  lean  in  favor  of  the  vestinjr  of  estates,  and,  therefore,  the  estate  shall  vest  on  dM 
NhI*  of  the  child,  without  waitinf^  for  the  death  of  the  paranU. 

350 


OF  THE  STATE  OP  NEW-YORK.  4^8 

itrong  circumstance,  according  to  tlie  authorities  cited,  to  show     Albany 
that  the  clause  in  question  was  only  intended  to  provide  for   -^"^^^  ^^ 
the  contingency  of  any  of  the  devisees  dying  without  leaving 
heirs  male  living  at  the  time  of  their  death.     The  opinion  of 
the  court,  therefore,  is,  that  the  plaintiffs  are  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiffs. 


'^S.  Batard  against  Malcolm  and  Malcolm.  [*453] 

THIS  was  an  action  on  the  case,  in  the  nature  of  a  writ  of  ^^^  ^  »?*»<>» 
deceit,  and  was  tried  at  the  Netv-York  Sittings ,  on  the  3 1st  the  *  81^01*  *a 
December^  1805,  before  Mr.  Justice  Livingston^  when  a  verdict  J^^'^  ®®." 
was  found  for  the  plaintiff.  At  the  last  term,  a  motion  in  was*  heid^\bai 
arrest  of  judgment  was  argued,  and  also  a  motion  for  a  new  ^  deciaraiion 
trial  or  nonsuit-f  As  the  court  decided  that  the  judgment  X^^^uSTuie 
must  be  arrested,  it  is  unnecessary  to  take  notice  of  the  facts  ^'®°^SJ?i™^^® 
in  the  case,  or  the  arguments  of  the  counsel  on  the  second  /Si/«/y,/w?. 
motion.  The  declaration  contained  three  counts.  The  first  ^f^jv^  ^^  ^'f- 
was  as  follows: — "Whereas,  the  said  R.  M.  and  S.  B.  Jkf.,  on  b^bad^^LfdThc 
the  13th  February  J  1802,  at,  &c.,  did  make  a  certain  assien-  ^«^«J'  ©f  these 

4    •  •*■  •  aL  r        aL  X        r  P'      words    will  not 

ment  m  wnUng,  concernmg  three  fourth  parts  of  a  certam  be  supplied  by 
newspaper,  purporting,  among  other  things,  that  the  said  J?.  ^^^^  concluding 
M  and  S.  S.  M.,  proprietors  and  publishers  of  a  certain  undi-  founi,  ^amt  *^, 
vided  three  fourth  parts  of  a  certain  newspaper  called  the  Daily  ^^^^^'J^   ^^ 
Advertiser  J  published  in  the  city  of  Neto- York  ^  in  considera-  H^\kephd^ 
tion  of  11,205  dollars,  etc.,  bargained,  sold,  &c.  to  the  plaintiff,  ^^^'^f^J^^^ 
all  their  right,  &c.  in  and  to  the  said  newspaper,  &c.,  together  ^rfS«rf,2c" 
with  the  printing  presses,  &c.     And  whereas,  also,  before  the  £**®  ^'*"*  .  ®^ 
making  the  said  assignment,  to  wit,  on  the,  &c.,  at,  &c.,  a  ofVaul^r'^a 
conversation  was  held  between  the  said  S.  Bayard^  and  the  said  jj^*^7  j*  "*** 
JR.  M.  and  S.  B.  M.,  touching  the  purchase  and  sale  of  the  ver^ct.    ^ 
said  three  fourth  parts  of,  &c.,  and  the  price  to  be  paid  therefor, 
and  touching  the  number  of  the  subscribers  for  the  said  news-  +  ^'^'  P-  ^^^• 
paper,  &c.,  and  who  were  severally  to  pay  for  the  same  at  the 
rate  of  eight  dollars  per  annum,  &c.y  and  touching  the  amount 
of  moneys  received  yearly  from  persons  to  whom  the  said 
newspapers  were  delivered,  and  for  having  advertisements 
printed  or  published  in  the  said  newspaper,  and  touching  the 
expenses  yearly  in  and  about  printing,  &c.,  and  toufJiing  the 
profits  accruing  yearly  to  the  proprietors  or  publishers  of  the 
said  ^newspaper,  &c.,  and  touching  an  assignment  to  the  pur-       [  *  454  ] 
port,  &c.,  to  be  made  by  the  said  jR.  M.  and  S.  B.  M.  to  the 
said  S.  Bayard^  if  he  and  they  should  finally  agree,  &c.     And 
the  said  iZ.  M.  and  S.  B.  M.  did,  then  and  there,  thereupon 
affirm  to  the  said  iS^.  Bayard^  that  the  number  of  subscribers  to 
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tile  said  newspaper  did  then  exceed  900,  and  that  such  profili 
did  then  exceed  the  rate  of  3,000  doUars  by  the  year,  and  the 
said  S.  Bayardy  giving  faith  to  such  affirmation^  it  was  finally 
agreed  by  and  between  them,  &c.  (stating  the  purchase  by  tiie 
piaintitt*,  and  price  as  expressed  in  the  written  assignment,  and 
that  the  consideration-money  was  paid,  &c.)  hVhereas  the 
number  of  subscribers,  &c.,  at  the  time  of  the  said  affirmation, 
(Slc,  was  less*than  900 :  that  is  to  say,  they  did  not  exceed 
600 :  and  there  were  not  then  any  prohts  accruing  to  the  said 
proprietors  of  the  said  newspaper,  &c.  And  so  the  said  iSl 
Bayard  says,  that  he,  by  reason  of  the  said  affirmation  of  the 
said,  &c.,  was  falsely  and  fraudulently  deceived,'^  <tc.  The 
second  count  was  the  same  as  the  first*  except  stating  the  affir- 
mation, &c.  to  be  made  by  S.  B,  Malcolm  alone.  The  third 
count  stated  the  written  assignment  and  previous  canctrsation^ 
and  that  "  the  said  H,  M.  imd  S.  B.  M,  did,  then  and  there, 
thereupon  affirm  to  the  said  S.  Bayard^  that  they  did  not  know 
the  number  of  subscribers,  &c.,  nor  the  amount  of  the  mcHiey 
received  yearly,  &c.,  nor  the  yearly  expanses,  &c.,  but  that  a 
certain  C.  Snowdcn  and  a  certain  W,  P.  MiUery  then  and 
there  servants  and  agents  of  the  said  R.  M.  and  6*.  B,  M., 
employed  by  them  in  and  about  the  printing,  publishing  and 
vending  the  said  newspaper,  &c.,  well  knew  the  number  of 
subscribers  and  money  received,  &c.,  profits,  &c.,  and  the  said 
5,  B,  M,  did  then  and  there  refer  the  said  *S.  Bayard  to  the  said 
Snowden  and  Miller  touching  the  number  of  subscribers,  &c. 
That  afterwards,  and  before  finally  agreeing  to  the  said  purchase 
dt^^c,  a  conversation  was  had  between  the  said  S>  Bayard y 
and  the  said  Snowden  and  MiUer,  severally,  touching,  d^c,  "^and 
that,  on  such  conversation  and  inquiry,  the  said  Snoioden  and 
Miller  did  respectively  affirm  to  the  said  S.  Bayard,  that  the 
number  of  subscribers,  &c.  did  exceed  900,  and  that  the 
profits  did  exceed  3,000  dollars,  &c.  And  the  said  iS.  Bayardj 
giving  full  faith  and  credit  to  the  said  affirmations  and  repre- 
sentations, did  make  the  purchase,  &c.  Whereas  the  number 
of  subscribers,  then,  were  less,  &,c.,  nor  were  there  any  profits, 
&c.  And  so  the  said  *S.  Bayard,  by  reason,  &c.,  was  falsely 
and  fraudulently  deceived,  &c.  Wherefore  he  is  made  worse, 
and  hath  damage  to  20,000  dollars,''  (&c.  The  defendants 
pleaded  not  guilty. 

The  reasons  a5?signed  in  arrest  of  judgment  were,  1.  That 
though  the  plaintiff  in  his  declaration  averred  that  the  affirma- 
tions stated  were  false,  he  nowhere  says  that  the  defendants 
made  such  affirmations  fraudulently;  2.  That  the  plaintiff  nei- 
ther says  that  the  affirmations  were  fraudulently  made,  nor  that 
the  party  or  parties  making  the  affirmations  knexo  at  the  time 
that  they  were  false  ;  3.  That  in  the  first  count  the  affirmations 
are  stated  to  be  made  by  both  of  the  defendants,  and  in  the  sec 
ond,  by  one  of  them  only,  without  averring  that  he  acted  witli 
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B  the  authority  or  privity  of  the  other ;  and  the  jury  have  found     Albany, 

I  an  entire  verdict  on  all  the  counts.  AugMt^joig^ 

^  Hoffman,  for  the  defendants.    The  declaration  must  be  either      Batard 

'  on  a  warrant!/,  or  fraud  in  the  sale.     That  it  is  not  on  a  war*   Malcolm  & 

■  ranty  is  evident  from  the  declaration  itself,  and  from  the  prece-     Malcolw . 

^  dents  and  authorities  on  this  6ubject.f    If  the  declaration  be    1 2  Ld.  Raynu 

^  in  assumpsit,  you  may  use  words  equivalent  to  a  warranty,  but  ^g^^L^^^^^^' 

'=  if  it  be  on  the  warranty,  then  the  words  warrantizando  vendidit,  m 

^  must  be  used.    In  Seixas  v.   Wood,%  though  .the  affirmation  ^  2  Caims,  46 

'  was  in  writing,  it  was  held  to  be  no  warranty.     Again,  the 

'  contract  is  alleged  to  have  been  sealed  and  delivered ;  but  the 

bill  of  sale  contains  no  warranty.     If  the  plaintiff  intend  to 
^  recover  on  the  ground  of  fraud,  he  may  proceed  on  matters 

'       '    dehors  the  instrument ;  but  if  he  mean  to  rely  on  the  warranty, 
'  he  must  confine  himself  to  the  written  contract.^    It  will  be  41^.®^]/$^%/!; 

*found,  that  in  all  the  cases  where  an  affirmation  has  been  v.  MTherson. 
5  held  to  amount  to  a  warranty,  it  has  been  as  to  the  title  of  the       [  *  456  ] 

>  vendor  only,  and  not  as  to  the  quality,  &c.  of  the  thing  8old.||  1 1  Ld.  Raym. 

'  Again,  there  is  no  scienter  averred.     It  is  essential  to  this  action,  ^^'  stwghtm. 

I  that  either  the  scienter  of  the  party  should  be  alleged,  or  that  Ante,  p.  274! 

1  he  fraudulently  ajfirmedJ^    Any  legal  conclusion  or  inference  j^m^.     ^' 

!  does  not  help  the  want  of  a  substantial  averment  of  a  matter 

t  of  fectff     The  defect  in  this  declaration  is  not  cured  by  the  vtSaund.iso, 

verdict.     Wherever  the  party  states  a  defective  title,  or  omits  ^^^' 
to  state  any  title,  or  cause  of  action,  a  verdict  will  not  cure  ffSce2C«ii« 
the  defect,  either  by  common  law,  or  the  statute  o{  jeofails.'lX  m.     ^^^^ 
I  Buller,  J.,  in  the  case  of  Bishop  v.  Hayward,^^  says,  if  the  title  p.*  30."     * 

be  defective  on  the  face  of  it,  the  judgment  cannot  be  sustain- 
ed ;  and  by  way  of  illustration,  as  to  what  defects  are  cured  by  U  See  i  Saun- 
verdict,  he  puts  the  case  of  a  feoffinent  pleaded  without  livery,  t^uanT^m- 
where  the  livery  is  implied  as  making  part  of  the  feofficnent.  thonties    there 
And  again  in  Spiers  v.  Parfc€r,||||  he  says,  nothing  is  to  be  pre-  *^**   ' 
sumed  after  verdict,  but  what  is  expressly  stated  in  the  decla-  j«4  Term  Rep. 
ration,  or  is  necessarily  implied  from  the  facts  which  are  stated ;  *«• 
and  he  adds  that  he  does  not  know  of  a  decision  against  this  .-  -  -, 
rule,  except  a  dictum  of  Lord  Hardwicke.     A  verdict  may  cure  II5.   *^  ^ 
ambiguity ;  but  it  will  not  supply  or  cure  the  want  of  matter 
which  is  the  gist  of  the  action-ITIT    Further,  the  second  count  y.^^''*^^ 
is  on  the  affirmation  of  one  of  the  defendants  alone ;  and  the  1  ^ji^  Rt^[ 
verdict  is  general.     Fraud  is  not  to  be  presumed,  and  one  '4^^- 
joint  owner  or  partner  is  not  answerable  for  the  fraud  of  the 
other. 

Benson  and  T.  A.  Emmett^  for  the  plaintiff.  This  is,  in 
truth,  an  action  for  a  deceit^  and  all  the  cases  cited  about 
warranty  are  inapplicable.  Though  it  be  necessary  to  allege 
fraud  and  falsehood  in  the  defendants,  yet  it  is  sufficient  if  that 
be  done  substantially,  and  by  words  tantamount.  The  words, 
"  That  by  reason  of  the  said  affirmation,  he  was  falsely  and 
fraudulently  deceived,"  amount  to  the  same,  as  saying  he 
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ALBAin^     falsely  and  fraudulently  afiinned.     In  an  action  for  driving  ait 
^^a^^J^^  unruly  horse,  there  was  no  scienter,  nor  any  negKgence  alleged, 
but  only  that  the  defimdant  imprudently  *and  incautiously, 
and  without  due  regard  to  its  being  an  improper  place,  drove 
the  horses  there ;    yet  the  plaintiff  had  judgnaenUf     In  this 
view,  the  declaration  would  be  good  on  a  general  demurrer. 
Michael  V.  It  is  true,  that  where  the  breach  assigned  is  a  general  conclu- 
f^rri*  ^'  ***"•  ^^^^  ^  ^^  preceding  nratter,  it  cannot  be  applied  to  help 
.  the  defects  of  the  antecedtot  part  2  as  where  it  is  said,  by  reaton 
of  the  premises,  &c.     But  here  the  breach  is  not  expressed  in 
this  general  manner,  but  so  as  to  have  a  special  application  to 
the  very  words  in  the  former  part,  which  prevents  all  ambiguity 
or  uncertainty.     It  is  well  settled  that  an  action  will  lie  on  a 
fidse  affirmation.     If  a  vendor  will  make  an   affirmation   lo 
which  the  vendee  gives  credit,  and  is  of  such  a  nature  that  the 
vendor  must  have  ^own  whether  it  was  true  or  false,  and  there 
be  no  laches  on  the  part  of  the  vendee,  the  law  will  imply  the 
ic2l<"'6io^'  1  ^^^^^'t    But  if  this  declaration  would  not  have  been  good 
aiderjfin,    146.  ou  a  general  demurrer,  it  is  helped  by  the  verdict.     The 
iiiV"s^7§n»  authority  of  Justice  BuUer,  in  Spiers  v.  Parker,  is  deserving 
Rep' 15,  ihord  of  great  respect;  but  the  opinion  there  laid  down  seems  broad 
S3St  »^jS-  ^^^"S'*  ^'^  support  the  doctrine  contended  for  by  the  plaintiff; 
inaoiei  Entries,  foT  the  fraud  is  nccessarily  implied  from  the  words  of  the  decla- 
^Uadlr^vSf*  ™^on.     The  more  general  and  correct  rule  is  the  one  laid 
down  by  Serjeant  Williams,  in  a  note  in  Saunders  :^  "  Where 
«i  Saunden,  there  is  any  defect,  imperfection  or  omission  in  any  plead- 
«8.  (a).  jjjg^  whether  in  substance  or  form,  which  would  have  been  a 

filial  objection  upon  demurrer,  yet  if  the  issue  joined  be  such 
as  necessarily  required  on  the  trial,  proof  of  the  facts  so  defect- 
ively or  imperfectly  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  have  given  the  verdict ;  such  defect, 
imperfection  or  omission  is  cured  by  the  verdict,  by  the  com- 
1 2fi*<nwr,ffl4.  mou  law."     In  Hitchen  v.  Stevens,\\  the  rule  was  laid  down  by 
mun*s  Dig,  Sl,  ^H  the  court,  that  where  any  thing  is  omitted  in  a  declaration, 
Aad^,c^.  though  it  be  matter  of  substance,  if  it  be  such  as,  without  prov- 
'   '    ^'      '  ing  it  at  the  trial  the  plaintiff  could  not  have  had  a  verdict, 
such  omission  shall  not  arrest  the  judgment.     BuUer  observes. 
['^458]       that  there  is  no  decision  *against  the  rule  he  laid  down,  but  a 
dictum  of  Lord  Harduncke ;  yet,  if  the  report  of  that  case  is 
read,  it  will  be  found  to  be  thie  opinion  of  the  whole  court,  and 
not  a  mere  dictum.     The  only  case  that  militates  against  the 
rule  laid  down  in  Shower  and  Comyn,  is  that  of  Buxentine  v. 
H  3  8&ik.  11     Sharp.V    If  the  rule  given  by  Bidler  be  the  true  one,  nothing 
can  be  presumed  after  verdict.     The  most  that  can  be  said  is, 
that  if  there  be  no  facts,  or  combination  of  facts,  in  the  decla- 
ration, to  support  a  fact  not  averred,  then  the  feet  cannot  be 
presumed ;  but  if  there  he  such  a  combination  of  facts,  from 
which  such  fact  not  averred  can  be  presumed,  it  shall  be  pre- 
sumed.    The  words  u  ed  in  the  declaration  are  such  as  to 
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afford  a  necessary  inference  of  fraud,  and  therefore  the  want     ALBAOT, 
of  a  direct  averment  is  cured  after  verdict.     The  case  of  Cross  -^«g^*»J^.^ 
V.  Gameif  is  an  authority  to  this  point.     There,  on  a  declara- 
tion for  deceit  in  the  sale  of  oxen,  after  verdict  for  the  plaintiff, 
there  was  a  motion  in  arrest  of  judgment,  because  there  was 
no  scienter  nor  watraTtty  alleged,  nor  that  the  defendant  sold  ^ 

them  fraudulently  and  deceitfully;  yet  the  court  held,  that  261.  s. p.  m- 
though  these  exceptions  would  have  been  good  on  demurrer^  ^w*^^'^^T^^ 
yet  after  verdict  it  was  well  enough,  and  the  plaintiff  haA,Urd.RoU.Abr. 
jud^ent.  ^  LdRSSI' 

As  to  the  objection  that  there  is  no  averment  that  72.  M,  m  i  B^l^ 
authorized  «S^.  B.  M.  tor  make  the  declaration,  it  maybe  said  ^"I^'^^^ 
that  the  defendants  Were  not  joint  owners  of  a  chattel ;  for  the  ^It.tih 
right  of  printing  and  publishing  a  gazette  is  not  a  chattel.  They 
were  mere   partners  in  that  undertaking.     The  declaration 
contains  facts  which  afford  the  necessary  inference  that  they 
were  partners,  and,  after  verdict,  it  will  be  intended  that  evi- 
dence was  given  to  the  jury  of  such  authority  from  iZ.  M.t  ti^.B.jFfoi.vj 
Indeed,  the  one  is  to  be  considered  as  the  agent  or  servant  of  gi^^w^ 
the  other  in  this  transaction,  and  by  executing  the  bill  of  sale,  site;  4S.  pi.  8 
and  receiving  his  share  of  the  purchase-money,  a  strong  pre-  ^^'  ^^'  ^^ 
sumption  is  afforded,  that  R,  M.  knew  and  approved  of  the 
representations  of  S.  B.  M 

Harison,  in  reply.  It  is  true,  as  has  been  observed  by  Lord 
Mansfieldy  that  pleadings  are  to  be  tried  according  to  the  rules 
of  sound  logic :  and  it  is  not  difficult  to  prove  that  *thiff  dec-  [  *  459  ] 
laration  is  deficient  in  that  logical  precision  and  certainty  re- 
quired in  good  pleading.  The  true  distinction  between  actions 
on  a  warranty,  and  those  for  a  fraud  or  deceit,  is  well  laid 
down  in  Williamson  v.  Allison^  and  Springwell  v.  Allen.^  If  J  *  East,  448 
the  party  proceed  on  the  warranty,  fraud  or  deceit  neejd  not  be 
alleged ;  and  that  the  latter  are  to  be  found  in  some  old  pre- 
cedents, in  actions  on  warranty,  is  to  be  imputed  to  the  extreme 
caution  of  the  pleaders,  which  has  thus  given  rise  to  all  the 
'  apparent  confusion  on  the  subject,  in  relation  to  tort  and  con- 
tract. But  the  addition  o{  fraudulently  avd  deceitfully^  (fee,  in 
those  cases,  was  unnecessary,  and  is  to  be  rejected  as  surplus«- 
age.  Those  words  are  used  in  the  general  conclusion  of  all 
declarations  on  contract  or  assumpsit^  but  are  not  meant  as  an 
allegation  of  fraud,  nor  do  they  make  it  an  action  for  fraud.  ^ 

The  present  action  is  not  on  the  contract  of  warranty,  but  is 
truly  and  substantially  cm  action  for  fraud,  quasi  ex  delicto. 
The  opinion  delivered  by  Mr.  Justice  Buller^  in  Paisley  v.  Free- 
man,\\  if  attentively  examined,  will  be  sufficient  to  do  away  the  Ig.  ^^ 

distinction  attempted  to  be  set  up,  about  the  party's  being  in 
possession  or  not. 

If  it  be  intended  to  rely  on  an  affirmation  as  a  warranty y  it 
must  be  either  stated,  as  a  warranty,  warrantizando  vendidit^ 
or  by  way  of  jnumpsit,  which  is  the  modern  way  of  laying  the 
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ALBANY,     warranty.     But  it  would  be  too  lax  in  practice  to  permit  Jec« 
^^f^J^!^  larations  to  be  so  framed,  that  they  might  assume  the  shape 
of  an  action  on  the  contract^  or  for  a  tort,  as  best  suited  the 
views  of  the  plaintiff.   In  the  case  cited  from  Robinsan^s  Hktries^ 
the   declaration  is   laid  in   aBvumpsit  to   try  the  question  of 
warranty.     That  the  present  could  not  have  been  intended  as 
an  action  for  a  warranty,  is  evident  from  there  having  been 
a  written  contract,  sealed  and  delivered,  in  which  all  previous 
warranties  are  to  be  considered  as  merged.     It  is,  in  truth,  as 
one  of  the  counsel  for  the  plaintiff  has  said,  an  action  for  a 
tgpj*v»«K  ▼•  deceit.     Fraud,  or  a  scienter,  is  the  gist  of  such  actions,  f     Now 
9i.morofuihna  tlie  ^^  of  every  action  must  belaid  with  clearness  and  cer- 
anote, «  ^<,  tainty  in  the  declaration.     It  is  an  established  maxim  in  plead- 
ing, that  the  basis  of  the  action  must  be  presented  precisely 
[  •  460  ]       and  clearly  to  the  court  by  pleading,  "^nd  to  the  jury  by  evi- 
dence.    Though  the  plaintiff  is  not  obliged  to  use  the  word 
scienter,  or  knowingly,  yet  he  must  state  what  is  clearly  equiv 
alent.     Thus  much,  at  least,  is  required  by  every  authority  that 
can  be  found  deserving  of  any  consideration.     The  essential 
allegation,  or  gist  of  the  action,  should  be  stated  in  the  first 
part  or  body  of  the  declaration,  and  cannot  be  made  out  by 
inference,  or  by  the  application  of  the  general  conclusion.     A 
scienter,  or  maliciously  or  fraudulently  affirming,  is  sufficient  to 
express  the  gist  of  the  action.     Here  a  simple  affirmation  is 
first  stated,  and  aflerwards  a  conclusion  that  the  plaintiff  was 
thereby  fraudulently  deceived.   A  false  affirmation  may  be  made, 
without  any  scienter  or  fraud,  and  so  afford  no  ground  of  action. 
As  the  plaintiff  does  not  aver  that  the  affirmation  was  made 
false  et  deceptive,  falsehood  or  deception  cannot  be  inferred  sc 
1 9  KaHf  446.     as  to  support  the  action.  J     It  is  agreed  on  the  other  side,  that 
this  cannot  be  helped  by  a  general  conclusion  going  to  the 
whole  premises ;  and  an  attempt  has  been  made  to  discrimi- 
nate the  concluding  words  of  the  count,  from  the  general  con- 
clusion.    A  conclusion  to  a  part  has  the  same  effect  as  a  con- 
clusion to  the  whole.     In  the  case  from  Saunders,  the  conclu- 
sion was  like  the  present,  and  so,  &c.,  which  was  held  to  be  a  * 
nullity,  if  the  premises  did  not  warrant  the  conclusion.     In 
\m'^'  ^^y***  Lysnev  v.  Selby,^  and  in  Paisley  v.  Freeman, ||  and  other  cases, 
the  allegation  was,  that  the  defendant  falsely  and  fraudulently 
is.  ^See  "riS)  affirmed,  &c.     The  plaintiff  is  bound  to  prove  only  the  prem- 
BuU,  JV.  P.  30.  ises,  and  not  the  conclusion  of  his  declaration.     Then,  as  to 
^arS^,  w?\'  *'^^  other  point,  where  the  defect  in  the  declaration  goes  to  the 
Sfuno.  68'.        gist  of  the  action,  it  is  not  cured  by  the  verdict.!    On  the 
iriSaimrf.  228.  broad  principles  contended  for  on  the  part  of  the  plaintiff, 
""**•  there  is  no  defect  in  a  declaration  which  cannot  be  cured  by  a 

i\Dcugia»,SQO.  verdict.  In  the  case  otRushton  v.  Asjpinaljff  the  same  argu- 
ment was  urged  as  in  the  present  case,  but  it  was  overruled 
by  the  court.  It  is  very  •  probable  that  if  all  the  decisions 
are  searched,  as  far  back  as  the  Tear  Boolcs,  some  may  be 
found  that  may  be  in  favor  of  the  plaintiff;  but  it  is  thr  hu9i* 
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aesd  of  the  court  to  apply  the  touchstone  of  legtd  discrimina-  ALBANY, 
lion  *to  these  cases,  otherwise  the  law  will  be  only  a  rude  -^"6"*^  '^^ 
chaos  of  discordant  opinions.  If  tlie  principles  of  sountl  logic 
be  the  basis  of  the  science  of  pleading ;  if  the  apparent  dis- 
crepancy of  opinion  among  various  judges,  is  to  be  tried  by 
legal  discrimination,  it  will  be  found,  1.  That  this  declaration, 
if  intended  to  be  on  a  warranty,  is  bad,  as  there  was  a  writing 
sealed  and  delivered  between  the  parties.  2.  If  it  be  an  action 
for  a  deceit,  then  fraud,  or  a  scienter,  should  have  been  directly 
and  clearly  alleged.  3.  A  general  conclusion  will  not  help 
the  want  of  averment  in  the  body  of  the  declaration.  4.  That 
it  would  have  been  bad  on  a  general  demurrer,  and  the  defect 
being  essential,  and  of  substance,  cannot  be  cured  by  a  verdict 

Thompson,  J.  The  question  presented  to  the  court  is  toucV- 
ing  the  sufficiency  of  this  declaration  after  verdict.  It  must 
be  considered  as  a  declaration  founded  upon  a  warranty,  or 
upon  a  fraud  or  deceit  in  the  sale  of  the  establishment,  in  nei- 
ther of  which  points  of  view  can  it,  I  think,  be  supported. 
Without  entering  into  an  inquiry,  whether  a  mere  affirmation 
is  to  be  considered  as  a  warranty,  there  is  a  fatal  objection  to 
the  declaration,  if  considered  as  one  founded  on  the  contract.  It 
states  the  sale  and  transfer  to  have  been  made  in  writing,  under 
the  hands  and  seals  of  the  defendants.  All  previous  representa- 
tions must  be  considered  as  conversations  leading  to  a  con- 
tract, to  be  consummated  by  the  bill  of  sale,  and  as  chiming 
within  the  rule  adopted  by  the  court  in  the  case  of  Vander- 
voort  V.  Col,  Ins.  Company,  (2  Caines,  161.)  and  in  the  case  of 
Mumford  v.  MTherson,  decided  in  this  term.  That  when  an 
agreement  is  reduced  to  uniting,  all  previous  treaties  are  resolved 
into  that.  Whatever  remedy,  therefore,  the  defendants  may 
have  on  the  contract,  must  be  on  the  bill  of  sale.  If  this  dec- 
laration is  to  be  supported  at  all,  it  must  be  as  one  founded  on 
a  fraud  in  the  sale  of  the  establishment.  Here,  also,  are  insu- 
perable objections.  The  sale  is  not  allege'd  to  have  been  made 
fraudulently,  nor  that  the  defendants  knew  their  affirmations 
were  false.  The  declaration,  regularly,  ought  to  proceed  to 
charge,  that  *the  defendants  knew  of  the  matter  by  which  [  *  462  ] 
they  deceived,  and  that  they  did  it  falsely  and  fraudulently. 
An  allegation  of  a  scienter  might,  after  verdict,  supply  the 
omission  of  falsely  and  fraudulently,  or  falsely  and  fraudulently 
import  that  they  knew  it ;  (3  Mod.  261.  note;)  but  one  or  the 
other  is  indispensable.  Where  there  is  no  warranty,  the  sci- 
enter or  fraud  is  the  gist  of  the  action.  This  principle  has  been 
frequently  decided  by  the  courts  in  England,  and  recognized 
by  this  court.  (1  Ld.  JRayw.  695.  2  Ld.  Raym.  1118.  JDoug. 
20.  3  Term  Rep.  56.  62.  2  East,  322.  448.  2  Caines,  48.) 
The  conclusion  of  each  count,  that  by  reason  of  the  said  affir- 
mations, the  plaintiff  was  falsely  and  fraudulently  deceived,  is 
not  sufficient.    It  is  no  more  than  the  common  conclusion  of 
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a  declaratiool  The  fraud  is  a  substantive  allegatioDy  and  nu»t 
be  laid  in  that  part  of  the  declaration  which  sets  out  the  plain- 
tifTs  cause  of  action,  otherwise  he  is  not  bound  to  proTe  it 
upon  the  trial.  Where  the  action  is  founded  on  the  contract 
of  sale,  the  declaration  usually  concludes,  that  the  defendant 
falsely  and  fraudulently  deceived  the  plaintiff,  &c. ;  yet  this  is 
not  necessary  to  be  proved,  not  being  of  the  essence  of  the 
declaration.     (2  Eastj  448.) 

The  only  remaining  question  is,  whether  the  defects  or  omis- 
sions are  cured  by  the  verdict.  I  think  tliey  are  not.  A  ver- 
dict will  not  amend  the  matter,  when  the  gist  of  the  wHion  is 
not  laid  in  the  declaration.  {Coitp.  826.)  Lord  Mansfield  eays, 
the  rule  is,  that  where  the  plaintiff  has  stated  his  title,  or  ground 
of  action,  defectively  or  inaccurately,  a  verdict  will  cure  it,  be- 
cause to  entitle  him  to  recover,  all  circumstances  necessary  in 
form  or  substance  to  complete  the  title  so  imperfectly  stated, 
must  be  proved  at  the  trial,  and  it  is  fair  to  presume,  sifter  ver- 
dict, that  they  were  proved.  But  where  the  plaintiff  totally 
omits  to  state  his  title  or  cause  of  action,  it  need  not  be  proved 
at  the  trial,  and  therefore  there  is  no  room  for  such  f^esump- 
tion.  i^Doug.  683.)  To  apply  this  rule  to  the  present  case ; 
what  is  the  cause  of  action  here  i  It  is  ^fraudulent  sale  of  the 
^newspaper  establishment ;  but  no  such  fraud  is  alleged  in  the 
declaration ;  it  cannot,  therefore,  be  presumed  to  have  been 
proved.  Under  this  declaration,  all  that  the  plaintiff  would 
be  required  to  prove  would  be,  that  the  defendant  affirms  tliat 
the  number  of  the  subscribers  to  the  paper  exceeded  nine 
hundred,  and  that  the  annual  profits  of  the  establishment  ex- 
ceeded 3,000  dollars,  and  that  these  affirmations  were  untrue. 
But  these  facts  would  not  have  created  a  good  cause  of  acticm, 
according  to  the  decisions  of  the  cases  already  cited,  unless 
these  affirmations  were  made  fraudulently,  or  known  by  the 
defendants  to  be  false.  Thus,  in  the  case  of  Buxentine  v. 
Sharp,  (3  Salk.  12.)  the  declaration  against  the  defendant  w^is 
for  keeping  a  vicious  bull,  but  it  stated  no  scienter.  This  was 
held  bad  after  verdict,  for  the  action  lies  not,  unless  the  owner 
knows  of  this  quality,  and  it  could  not  be  intended  that  it  was 
proved  at  the  trial,  for  the  plaintiff  need  not  prove  more  than 
IS  laid  in  his  declaration.  (1  Term  Rep.  145.  3  Mod.  261. 
note.)  The  result  of  my  opinion,  therefore,  is,  that  the  defects 
in  the  declaration  are  not  cured  by  the  verdict,  and  that  the 
judgment  must  be  arrested. 

Spencer,  J.,  and  Tompkins,  J.,  concurred. 

Livingston,  J.  I  cannot  ccncur  in  this  opinion.  The  ob- 
jection to  the  first  count,  which  applies  also  to  the  otlier  two, 
IS  the  want  of  an  averment,  that  the  affirmations,  which  m- 
.duced  the  purchase,  were  fraudulent.  The  plaintiff  insists  that 
each  count  contains  a  perfect  cause  of  action,  set  forth  witli 
sufficient  certainty,  without  any  defect  in  form  or  substance ; 
858 


OP  THE  STATE  OF  NEW-YORK.  463 

and  that  if  it  be  otherwise,  yet  even  an  omiesion  in  subetatiice     ALBArnfj 
is  cured  by  verdict  at  common  law,  if  the  issue  necessarily  ^^^'j!^, 
required  proof  of  the  matter  imperfectly  stated,  or  altogether      batard 
omitted,  and  without  which  a  judge-could  not  direct,  nor  a  jury   %m    ^'     m, 
consent  to  find,  for  the  plaintiff.f  Malcolm. 

There  is  some  difficulty  in  accurately  defining  what  faults    izs  und 
are  cured  by  a  verdict.     To  this  pcnnt  there  is  much  learning  228.uitheDotcs 
and  a  great  variety  of  cases,  not  always  intelligible,  nor  fipee 
from  contradictions.    There  is  no  risk,  however,  in  sayktg,  that 
where  it  may  with  certainty  be  collected  from  the  ^manner  in       [*464] 
which  the  action  is  laid,  that  the  whole  merits  must  have  be^i 
tried,  courts  will  not  readily  listen  to  redsons  in  arrest  of  judg- 
ment.   After  a  full  and  fair  discussion,  it  is  so  hard  and  unjust 
to  put  a  party  to  further  litigation  for  an  error  in  pleading,  that 
every  struggle  should  be  made  to  uphold  a  declaration,  not 
radically  bad,  or  if,  from  the  whole  of  it,  a  good  cause  can  be 
extracted,  though  not  very  formally  set  forth,  nor  in  the  way 
generally,  or  most  usually,  pursued. 

Whether  this  declaration  stand  in  need  of  the  indulgence 
which  these  remarks  would  seem  to  bespeak,  I  will  not  say ; 
but  after  a  very  careful  inspection,  it  does  not  present  to  me 
any  of  those  glaring  defects  which  can  alone  justify  the  extraor- 
dinary interposition  that  is  expected  from  us.  'the  omisinon 
to  allege  a  scienter  in  the  defendants  and  their  agents,  is  the 
ground  of  objection  we  are  now  examining.  Without  fraud 
or  deceit^  this  action  cannot  be  maintained ;  and  to  render  a 
party  guilty  of  either,  there  must  be  not  only  b.  false  affirma- 
tion, but  it  must  be  made  with  knowledge  of  its  being  false. 
Hence  it  follows,  generally  at  least,  that  a  declaration,  to  be 
perfect,  must  charge  a  defendant  with  knouomgly  having  re- 
course to  a  falsehood  to  promote  a  bargain.  How  fer  this 
averment  can  be  essential,  when,  as  in  the  case  before  us,  a 
misrepresentation  is  alleged  to  have  proceeded  firom  the  vendor 
himself  in  relation  to  the  profits  of  an  establishitoent  of  which, 
for  aught  disclosed  by  the  record,  he  may  have  been  in  posses- 
sion for  many  years,  is  a  point  well  deserving  consideration. 
It  is  next  to  impossible  for  the  owner  of  any  such  establish- 
ment to  be  ignorant  whether  it  'be  lucrative,  or  otherwise ;  he 
cannot,  therefore,  without  design,  make  any  considerable  mis- 
take abfmt  it.  But  without  determining  on  the  fitness  of  a 
declaration,  in  a  case  like  the  present,  tf  Ais  averment  had 
been  wholly  omitted,  it  is  without  pretence  that  its  existence 
is  denied  here.  Each  count,  after  denying  the  truth  of  the 
affirmations,  contains  this  averment : — **  And  so  the  plaintiff 
saith,  that  he,  by  reason  of  the  said  affirmations,  was  falsely 
and  fraudulently  deceived."  At  the  end  of  the  last  count  fol 
lows  the  common  *conclusion,  "  that  the  plaintiJBT  is  therefore  [  «  465 
made  worse,  and  hath  damage,"  &c. 

From  this  statement,  may  it  not  be  asked.  Where  is  the  omis- 
sion of  which  so  much  complaint  is  li€ard  ?     Is  not  an  allega- 
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tioQ  of  a  party's  being  fabely  and  frauduUniljf  decewedj  by  the 
representation  of  another,  essentially  the  same  as  saying  thai 
he  had  been  thus  deceived  by  the  person  making  the  fabe 
assertion,  or,  in  other  words,  tbat  the  same  was  kn6wn  to  him 
not  to  be  true  ?  This  knowledge,  then,  is  as  necessarily  im 
puted  to  the  defendants  by  this  kind  of  averment,  as  by  an} 
other,  because,  without  it,  though  the  plaintiff  might  be  de 
ceived,  be  could  not  be  so  fraudulently ,  wliich  wouM  be  trae 
only  in  case  the  defendants  told  a  m\fid  faUehood.  No  otbei 
meaning  can  be  affixed  to  these  terms,  for  such  an  averroen 
necessarily  charges  the  defendant  with  knowledge  of  the  falsity 
of  what  he  has  said,  without  which  there  could  have  been  no 
fraudulent  deception.  This  averment,  at  any  rate,  necessarily 
and  unavoidably  put  in  issue  the  sdentery  and  rendered  it  in- 
cumbent on  the  plaintiff  to  prove  it.  If  it  were  material  to 
show  that  he  was  fraudulently  deceived,  (and  he  has  rendered 
it  material  by  his  avennent,)  and  that  could  only  be  made  out 
by  proving  that  the  defendants,  or  their  agents,  knew  they 
were  imposing  on  him,  it  follows,  reasoning  from  the  record 
itself,  that  such  proof  was  not  only  necessary,  but  must  have 
been  made. 

It  was  said,  on  the  argument,  that  this  averment  was  only 
stated  as  a  deduction  from  premises  which,  being  wholly  silent 
as  to  the  fraud,  did  not  justify  the  inference,  and  which,  not- 
withstanding the  situation  of  the  parties,  might  be  erroneous. 
If  this  were  so,  it  belongs  to  the  jury,  and  not  to  us,  to  pro- 
nounce on  its  correctness.  To  me,  however,  this  conclusion 
if  it  be  regarded  only  in  that  light,  is  not  only  natural,  but  such 
as  must,  almost  universally,  follow  from  the  same  premises. 
It  is  immaterial,  however,  whether  what  was  disclosed  in  tlie 
preceding  part  of  the  declaration  warranted  the  averment. 
The  plaintiff  had  a  right  to  make  it,  and  whether  the  basis  on 
which  it  was  placed  would  ^support  it,  was  a  matter  to  be 
settled  by  a  jury.  He  might  have  made  it  on  mere  suspicion, 
without  assigning  any  reason  $  but  when  he  gives  one,  which 
we  are  now  to  presume  a  jury  have  thought  sufficient,  we 
ought  to  be  satisfied.  If  this  declaration  be  not  in  strict  con- 
formity with  precedents,  yet,  if  every  material  allegation  may 
be  collected  from  the  whole  of  it  taken  together,  more,  aftei 
verdict,  should  not  be  required. 

By  some  of  the  counsel,  this  averment  was  considered  as  only 
the  conunon  conclusion  of  every  declaration  of  this  kind,  and, 
therefore,  as  not  forming  a  substantial  or  component  part  of  it. 
This  is  not  the  case,  though,  even  then,  it  would  be  sufficient, 
if  it  put  the  scienter  in  issue.  It  is  a  distinct  allegation,  sep 
arate  from,  and  unconnected  with,  the  general  conclusion, 
which  is  found  only  at  the  termination  of  the  last  count.  Its 
introduction  by  the  monosyllable  #o,  which  was  much  insisted 
on  as  evidence  of  its  being  the  result  of  the  plaintiff's  own 
reasoning  on  the  matters  l^fore  alleged,  can  do  no  harm,  pro 
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nded  it  be  sufficiently  explicit  and  intelligible  to  bring  into 
discussion  the  fraud  or  deceit,  which  is  the  gist  of  the  action. 
The  rules  of  pleading  have  not  appropriated  any  particular 
part  of  a  declaration  for  the  insertion  of  this  averment.  So 
that,  if  it  be  found  somewhere,  it  is  enough. 

Upon  the  whole,  every  count  is  so  framed  as  necessarily  to 
put  in  issue  the  scienter  of  the  defendants  or  their  agents ; 
and  that  by  averments,  too  apt  and  significant  to  be  misunder- 
stood. This  case,  then,  does  not  merely  fall  within  that  class 
of  cases,  in  which  a  court  will  presume  that  certain  facts  not 
only  imperfectly  stated,  but  altogether  omitted,  yet  necessary 
to  be  proved,,  have  actaally  been  made  out  at  the  trial,  which 
would  be  conclasive  here ;  but  presents  the  much  stronger 
case  of  an  issue  on  the  very  fact  which  it  is  pretended  has  been 
overlooked  by  counsel,  and  on  the  supposed  omission  of  which 
the  whole  argument  has  turned. 

Another  reason  assigned  for  arresting  judgment  is,  that  in 
one  count  the  affirmation  is  stated  as  proceeding  from  one  of 
the  defendants  solely,  without  alleging  any  authority,  for  that 
purpose,  from  the  other. 

♦That  the  joint  owners  of  any  property,  who  are  equally 
interested  in  and  benefited  by  ?ts  sale,-  should  answer  civilly 
for  each  other's  misrepresentations,  and  refund  what  has  been 
thus  acquired,  is  too  reasonable  to  require  that  we  should  take 
up  any  time  in  examining  this  objection  to  the  declaration. 

There  is  also  a  motion  for  a  nonsuit,  or  new  trial.  On  this 
case,  it  is  unnecessary  to  decide  on  the  points  ruled  at  the  trial 
of  the  cause ;  because,  if  the  judge  were  wrong  in  refusing  a 
nonsuit,  yet  as  the  plaintiff,  if  he  thought  his  testimony  defec- 
tive, might,  and  actually  did  examine  other  witnesses,  notwith- 
standing the  opinion  in  his  favor,  it  is  impossible,  without  a 
knowledge  of  this  evidence,*  which  it  has  been  thought  proper 
to  keep  back,  to  say,  that  a  nonsuit,  if  we  have  power  to  grant 
it  without  an  agreement  of  parties,  or  another  trial,  would  be 
proper.  This  further  testimony  might  support  the  verdict, 
though  a  nonsuit,  in  the  first  instance,  might  have  been  right. 
If  the  defendants  have  made  a  case  so  imperfectly,  that  we 
cannot  give  judgment  in  their  favor  upon  it,  the  other  party 
was  not  bound  to  amend  it,  nor  is  it  for  us  to  say  that  the 
testimony  which  is  withheld  was  immaterial.  The  plaintiff,  in 
my  opinion,  must  have  judgment  on  the  postea. 

Kent,  Ch.  J.  I  concur  in  the  opinion  that  the  judgment 
must  be  arrested.  The  action  is  not  founded  upon  a  warran- 
ty or  breach  of  contract.  There  is  no  warranty  alleged  in  the 
declaration,  either  in  the  ancient  form  cf  warrantizando  vendi- 
dit,  or  in  the  other  manner  of  declaring  in  asstrnpsit,  (2  Cro. 
630.  Dayg.  20.  2  East,  451 ,  452.  2  Ld.  Raym.  1 120.)  Nor 
could  nnj  parol  warranty  have  been  shown,  if  the  suit  had  been 
brought  upon  one ;  for  the  contract,  being  reduced  to  writing, 
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ALBAmr,     eicluded  all  anterior  verbal  negotiatioDs  and  pronuses,  as  be- 
^^IJJ^J^J^^  ing  resolved  into  the  writing,  which  is  the  consummation  and 
only  evidence  of  the  agreement  of  the  |>artie8.f 

We  must;  therefore,  consider  the  declaration  as  grounded  en- 
tirely upon  deceit  or  fraud  in  the  sale,  and  it  must  be  tested 
by  the  rules  which  apply  to,  and  govern  that  species  of  action. 
[  *  488  ]  As  fraud  is  the  gist  of  the  action,  it  must  be  *a  substantive  al- 
If^^TP  ^'^'  '^^^^"-  ^^  declaration  must  state  that  the  defendants,  de- 
tei. '  ^'*^'  ceitfuUy  or  fraudulently,  or  knowingly,  made  the  false  affiima- 
tion.  The  averment  merely  of  an  affirmation  which  was  not 
true,  is  not  sufficient.  The  defendants  must  be  charged  ex- 
pressly with  the  fraud,  because  it  is  the  fraud  only  which 
makes  them  responsible.  The  case  of  Harvey  v.  Young  (  Yelt, 
21.)  is  very  analogous  to  the  one  before  us.  The  defendant 
was  ch&rged  with  having  affirmed,  in  a  discourse  with  the 
plaintiff,  that  a  certain  term  for  years  was  worth  150/. ;  upon 
which  the  plaintiff  purchased  it  for  that  sum,  and  it  turned  out 
not  to  be  worth  100/.,  upon  which  the  plaintiff  sued  the 
vendor,  in  an  action  on  the  case,  for  the  deceit,  and  alleged  that 
he  gave  faith  to  the  assertion,  and  made  the  purchase,  and 
that  the  bargain  turned  out  in  Jfraud  and  deceit  of  Aim.  After 
verdict,  the  defendant  moved  in  arrest  of  judgment,  bcM^auae 
the  matter  precedent  did  not  prove  any  fraud,  for  it  was  bat 
the  defendant's  bare  assertion.  The  event  of  tlie  motion  if 
not  stated  in  Yehertorij  but  from  the  notice  taken  -of  the  case 
in  1  Lev.  102.  1  Sid.  146.  and  in  1  Viner,  563.  pL  19.  note,  i« 
is  evident  that  the  motion  is  considered  as  having  been  grant- 
ed.  The  case  of  Chandelor  v.  Lopus  {Cro.  Jac.  4.)  is  also  to 
this  effect.  There  is  some  little  variation  in  the  books  in  re- 
spect to  this  case,  but  they  all  seem  to  concur  in  considering 
it  as  having  established  this  position,  that  in  an  action  for  sell- 
ing a  precious  stone  as  a  bezoar  stone,  when  it  was  not  such  a 
stone,  the  declaration  must  state  either  that  the  defendant  war- 
ranted it  to  be  a  bezoar  stone,  or  that  he  knew  it  was  not,  and 
that  stating  simply  that  the  defendant  affirmed  it  to  be  a  be- 
zoar stone  is  not  sufficient.  ( Cro.  Jac.  469.  The  marginal 
note  to  Dyer^  75.  a.  2  Roll.  Rep.  5.)  The  case  of  Ekins  ▼• 
Tresham  (I  Lev.  102.  1  Sid.  146.  1  Keb.  510.  518.  522.  S. 
C.)  goes  in  confirmaticm  of  the  same  doctrine.  It  was  an  ac- 
tion on  the  case  in  the  nature  of  deceit,  for  that  the  defendant, 
in  a  discourse  between  him  and  the  plaintiff,  ftJsely  and  fraud- 
[  •  469  ]  ulently  affirmed  the  rent  of  a  house  to  bq  worth  42/.  a  *year, 
and  that  the  plaintiff,  giving  &ith  thereto,  purchased,  while  in 
fact  the  rent  was  but  32/.  a  year.  Afler  verdict  the  defendant 
moved  in  arrest  of  judgment,  and  that  motion  was  denied,  on 
tlie  s^ound  which  Twisden  took,  that  frauduknier  was,  at 
least  aftor  vordict,  equivalent  with  sciens,  fmd  Jones  said,'^  The 
fraudulenter  intendens  to  deceive  the  plaintiff  was  insignifiGast, 
but  it  was  further  fraudulenter  asseruit.'^  It  woukl  be  easy  to 
multiply  authorities  to  the  same  point,  as  the  doctrine  whicb 
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these  cases  establish  is  supported  by  the  whole  current  of  pre-     ALBArnr, 
cedents  and  decisions.     (  Cro.  Jac.  1 96.     3  Ld.  Raym.  3 1 .  ^mZ-  /j^^J^i^ 
hr^s  N.  P.  30.  Doug.  20.      2  Easiy  446.  448.  note,  and  450.      bI^II^ 
note.  Prac,  Gen.  18.      Gift.  Eni.  935,  936,  937,  938.  Broum-    ^^^J^^^  ^ 
low,  80.)     I  have  not  been  sble  to  meet  with  a  case  or  prece*     Malcui.v 
dent,  in  an  action  for  deceit,  where  the  affirmation  of  the  de- 
fendant is  not  directly  or  expressly  charged  to  have  been  made 
fraudulently  or  scienter.     There  are  cases,  indeed,  in  which 
the  plaintiff  goes  upon  the  implied  warranty  of  ownership  upon 
the  sale  of  a  chattel,  when  the  fraud  need  not  be  alleged;  but 
all  these  cases  of  implied  warranty  are  those  in  which  the  title 
of  the  vendor  proved  defective  according  to  the  distinction 
stated  in  the  case  of  Defreeze  v.  TrHmper,\  and  in  these  cases  t  Ante,  874. 
the  simple  affirmation  of  the  defendant  is  sufficient,  as  was  ob- 
served by  the  court,  in  Medina  v.  Sioughton;l  and  asain  in  J  *  Ld.  Ratfm, 
Crosse  v.  Gardiner;^  yet,  even  in  these  actions  for  failure  of  $  cariAar,  90 
title,  and  brought  upon  the  implied  warranty,  the  pleader  has 
sometimes  added  the  allegation  of  fraud  or  deceit,  as  was  done 
in  the  case  last  cited,  by  the  words  f also  et  malitiose  affirmabat; 
and  by  thus  confounding  the  action  on  the  in^plied  warranty 
with  the  action  for  the  deceit,  some  confusion  has  been  intro- 
duced into  the  precedents  on  this  subject.     {Styles,  310.  Book 
of  Assizes,  42.plf  8.   Clift,  983.) 

I  conclude,  from  this  review  of  the  cases,  that  the  rule  of 
pleading  is  clearly  and  firmly  established,  that  where  the  gra- 
vamen is  laid  upon  the  deceit,  that  deceit  must  be  expressly 
averred,  and  there  is  no  such  averment  in  the  present  case. 
The  declaration  states  a  colloquium,  and  *that  the  defendants  [  *  470  ] 
did  affirm,  and  that  the  plaintiff  gave  faith  to  the  affirmation, 
and  made  the  contract ;  and  then  follows  the  averment  that  the 
facts  were  not  true,  as  they  had  been  affirmed,  and  that  the 
plaintiff,  by  reason  thereof,  had  been  falsely  and  fraudulently 
deceived.  The  fraudulent  deception  is  laid  merely  as  inference 
from  the  affirmation.  It  forms  no  part  of  the  premises.  It 
was  not  requisite  to  have  been  proved  upon  the  trial,  and  ac- 
cording to  the  observation  in  one  of  the  cases  already  cited,  it 
was  insignificant  matter,  and  cannot,  therefore,  supply  the  want 
of  a  charge,  that  the  defendant  frauduhnter  or  dcceptite,  or 
scienter,  affirmed.  The  only  remaining  question,  then,  as  it 
appears  to  me,  is,  whether  this  defect  in  the  declaration  be 
cured  by  verdict ;  and  here  the  ^neral  rule  is,  tiiat  a  verdict 
iftill  not  cure  matter  which  forms  the  substance  of  the  action. 
It  will  aid  a  title  defectively  set  out,  but  not  a  total  defect  of 
title.  This  is  an  elementary  rule,  and  acknowledged  through- 
out the  books.  (2  Salk.  662.  Coup,  826.  Dottg.  683.  1 
Term  Rep.  145.  4  Term  Rep.  472.)  Serjeant  Williams  (2 
Saund,  228.  n.  c.)  has  industriously  collected  and  •arranged  the 
cases  on  this  subject,  and  be  draws  this  general  conclusion, 
that,  ^'  if  the  plaintiff  states  a  defective  title,  or  totally  omits  to 
state  anv  title,  or  cause  of  action,  a  verdict  will  not  cure  the 
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All  ANY,^  defect ;  for  the  plaintiff  need  not  prove  more  than  wliat  is  ei 
Augusi^woJ^  pressly  stated  in  the  declaration, or  is  necessarily  implied  from 
""^^^"^"^  the  facts  which  are  stated."  In  the  present  case,  the  fraud 
was  not  a  necessary  inference  from  the  premises.  The  affirma- 
tion may  have  been  untrae,  and  yet  innocently  made.  The 
scienter  was  not  requisite  to  have  been  proved  upon  the  trial, 
because  not  charged,  and  therefore  we  are  not  to  presume  it 
to  have  been  proved.  This  presumption  is  only  extended  to 
matter  which  must,  of  necessity,  have  been  given  in  evidence 
to  the  jury.(<i)  (T.  Bayni.  91.  487.  1  Loid  JZoyin.  392. 
Salk.  911.)  The  deceit  was  the  foundation  of  the  acti<Hi ;  it 
ought  to  have  been  averred,  and  the  verdict  will  not  cure  the 
omission  of  it.  This  was  so  ruled  in  *Buxentine  v.  Skarp^  (:2 
Salk.  662.)  and  is  agreeable  to  the  opinion  of  Lord  3tansfieU^ 
in  Rushtan  v.  Aspinall^  iPoug,  683.)  To  dispense  witJi  the 
rule  would  be  a  dangerous  relaxation,  and  might  lead  to  the  loss 
of  certainty  and  precision  in  pleading.  General  rules  will 
sometimes  appear  harsh  and  rigorous,  in  their  application  to 
particular  cases ;  but  I  entertain  a  decided  opinion,  that  the 
established  principles  of  pleading,  which  compose  what  is  call- 
ed its  science,  are  rational,  concise,  luminous,  and  admirably 
adapted  to  the  investigation  of  truth,  and  ought,  conse 
quendy,  to  be  very  cautiously  touched  by  the  hand  of  inno- 
vation. 

Judgment  arrested.  (6) 

(a)  S«e  1  Dmf*  Ca$€9  *n  Errors  186.  in  note. 

{b)  This  Judpnent  yi^M  revened  in  Iba  Cooit  of  Errocs.  </V&.  1807.}    S^  vol  % 
p.  650. 


A.  &  E.  Wheelwright  against  J.  &  G.  Depetster. 

THIS  was  an  action  of  irwoety  for  a  quantity  o{  coffee.  The 
cause  was  tried  at  the  New- York  SitiingM^  the  ISth  day  of 
April,  1806,  before  Mr.  Justice  Spencer. 

At  the  trial,  the  following  facts  appeared  in  evidence.  The 
plaintiffs  were  owners  of  the  schooner  Peggy,  of  Newburjfpori. 
and  of  a  greater  part  of  the  cargo,  consisting  of  coffee  in  hogs- 
heads, barrels  and  bags,  marked  S.  P.,  and  they  and  the  mas- 
ter were  joint  owners  of  another  part  of  the  cargo,  being  five 
[  *  472  ]  bags  of  coffee,  without  marks.  The^schooner  had  sold  her  out- 
Frtnch  agen-  ward  cargo  at  St.Mark^Sy  in  the  island  ofStDombfgo,  in  Janttaryj 
1804,  and  took  in  her  homeward  cargo,  consisting  chiefly  of 
coffee,  belonging  to  the  plaintiffs  and  others.  On  her  voyage 
homeward  to  the  United  States,  she  was  captured,  the  15th  of 
February^  1804,  by  a  French  privateer,  and  carried  into  &, 
Jago  de  Ouba,  where  she  arrived  the  1st  of  March.  The  cof 
fee  in  question  was  purchased,  on  account  of  the  defendants 
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of  a  J^anish  merchant,  at  St  Ja^o  de  Cuba,  and  the  ship  Ihao     ALBANY, 
Brothers,  in  which  it  was  brought  to  New-Yorky  went  along  ^^^^^^,1^ 
side  of  the  Peggy,  and  took  it  out  of  her.     The  coffee  came      vvh^jcl. 
into  possession  of  the  defendants,  with  the  rest  of  the  cargo  of      wrksht 
the  Two  Brothers,  in  M(ty,  18Q4,  and  a  demand  thereof  was    depeVstiur 
made  by  the  plaintiffs,  on  the  29th  of  Afay,  which  was  refused  . 
by  the  defendants.      It  further  appeared,  that  the  coffee  in  thrgoo/u  bfv' 
question  had  been  purchased  by  the  plaintiffs  at  St.  Marie's,  '^^^^^^  ^^'^ 
which  all  the  time  was  in  possession  of  negroes,  under  the   fide,  by  Amer 
government  of  Dessalines,  and  in  a  stale  of  revolt  from  the  '^""^^iJ"'^^"^'  °^ 
French  government     Great  quantities  of  coffee  are  sold  at  St.  cimnuVt  £?"!/«! 
Jago  de  Cuba,  but  chiefly  prize  coffee.     The  master  and  crew  f^t  ^^y^^^. 
of  the  Two  Brothers,  when  they  took  the  coffee  on  board,  had  in  auTciion^of 
no  knowledge  of  the  plaintiffs'  claim,  but  believed  it  to  have  [^^^'^^^  ^""^ll; 
been  the  property  of  the  vendor  tlnre.  dwncr,  T^as 

The  defendants  then  offered  in  evidence  certain  proceedings  ^*^^^j  ^^'JK*"*^*' 
of  the  agency  of  the  French  government  at  St.  Jago  de  Cuba,  dhc&i  him  "of 
and  the  sentence  of  condemnation  of  the  Peggy  and  her  cargo  ^^^  ibT*^'*^' 
by  a  French  admiralty  court  at  St.  Domingo.  These  docu-  migJu  recover  ii 
ments  were  admitted  to  be  duly  authenticated,  and  contained  ^^®  E^^i^^i 
the  whole  of  the  proceedings.  The  facts  which  they  disclosed  ]bw,  m  rfgard 
were,  that  after  a  proces  verbal  and  examination  of  the  master  ^^!jJ^'°"''''J 
and  mate,  a  survey  of  the  Peggy  was  ordered  by"  the  French  appiicabiJ*  "in 
aeency  at  St.  Jaso  de  Cuba,  and  it  being  reported  that  she  was  t*M«  state, where 

II  ji.  ^       -J  ri     '  ^-i-i'.  J         1.      no  such  msWu- 

leaky,  and  her  cargo  m  danger  of  being  spoiled,  it  was  ordered  to  tion  or  usa^e 
be  sold  provisionally,  and  the  proceeds  to  be  deposited  to  abide  l^'Ij}  „^ 
the  final  decision;  and  the  whole  cargo  was  sold,  Under  such  chose  of  goo3s] 
order,  to  a  Spanish  merchant  there ;  that,  afterwards,  on  the  ^*5^"je"°^7^; 
16th  of  April,  subsequent  to  the  sale  of  the  coffee  to  the  de-  Sie'titirof*the 
fendants,  *a  sentence  of  condemnation  was  pronounced  on  the  [  *  473  ] 
coffee  at  St.  Domingo,  grounded  on  a  proces  verbal  drawn  up  ^^^  ""j.  .f*^ 
at  sea,  and  one  at  St.  Jago  de  Cuba,  hy  the  French  agent  there,  ^veanindVfea- 
at  the  time  the  Peggy  arrived  as  a  prize,  and  on  the  examina-  ®i^„5^^®  *°Jj|* 
tion  of  the  master  and  mate.  The  cause  of  condemnation  as-  Hgercnts  cannot 
signed,  was  a  contravention  of  the  arrets  of  the  French  govern-  e«taWish  prize 
ment,  as  to  the  trade  and  intercourse  with  those  parts  of  the  irai  country": 
island  of  St.  Domingo  that  were  in  possession  of  the  negroes.  "<*'  ^»°  ^^^^ 
This  evidence  was  objected  to  by  the  plaintiffs,  and  was  over-  of*  ihci>*  prizes 
ruled  by  the  judge.  The  defendants  then  offered  to  prove,  ^^Jj^'rized^^b** 
that  an  agency  of  the  French  government  for  such  purposes,  Seaty?  Th« 
was  established  at  St.  Jago  de  Cuba,  by  permission  of  Spatn^  pw>iyrty  in 
vrith  power  to  proceed  in  the  manner  stated ;  but  the  judge  Snnotb?t«ns.* 
overruled  the  testimony.      It  appeared  in  evidence,  that,  at  ^^^^  *?  ^.  \^ 

aL    *  *•  c»      •  "i     ^  '^  "^v  divest  the  right 

that  time,  Spain  was  not  at  war  with  any  power.  ©f  a,©  original 

The  judge  charged  the  jury,  that  the  property  of  the  coffee  o^«^  ^^^ 
remained  in  the  plaintiffs,  and  had  not  been  changed,  either  ©f  condemna- 
by  the  purchase  made  by  the  defendants,  nor  by  any  of  the  *'^n  ^y  »  ^^?^ 
acts  and  proceedings  of  the  captors,  or  the  French  tribunals ;  ^  ^""P*  J*** 
that,  in  ascertaining  the  damages,  they  ought  to  take  into  cal-  (a)Mo»reM  v 
culation.  irt  only  the  coffee,  exclusively  owned  by  the  plain-  Kf'^® 
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ALBANY,  tiffs,  but  a  moiety  of  that  part  also  owned  by  them  jointly  with 
A^u8ij806^  the  master.  The  jury  found  a  verdict  for  the  plaintifis  accord 
^"'^'^'^  ingly. 

The  defendants  moved  for  a  new  trial,  on  the  following 
Dbpeystkr.  grounds.  1.  That  the  property  in  the  coffee  bec€une  vested 
riidictioD  The  ^^  ^^^  defendants  by  the  purchase ;  2.  That  prize  goods  may 
court  °of  the  lawfully  be  sold  by  the  captors  in  a  neutral  country,  with  the 
ca^tor^fa^^So  ^^"S®'^^  ^^  th®  neutral  power ;  3.  That  a  neutral  power  may 
only^coinpetent  lawfully  permit  a  belligerent  to  bring  prizes  into  its  ports,  and 
dde°*oii*°  th'  ^^  proceed  against  them  there  for  offences  against  the  laws  of 
validity  of  cap-  neutrality;  4.  That  a  prize  carried  into  a  neutral  port,  may  be 
coSi  rocSd  condemned  while  lying  there,  by  the  tribunals  in  the  country  of 
tnr«m,andc«ui-  the  captor ;  5.  That  prizes  may  be  sold  previous  to  a  condemna- 
on*a  *nre*/*^n^  ^^^^^  ^^^  ^  Condemnation  after  such  sale,  by  a  court  of  compe- 
in  a  foreign  tent  jurisdiction,  will  divest  the  original  owner  of  his  property ; 
[  *  474  ]  6.  That  the  *proceedings  and  condemnation  in  the  present  case 
^'^jurisdi^tioii  ^^S^^  ^^  ^^^^  '^^^'^  received  in  evidence,  as  they  were  conclu- 
of  the  captor  sive,  and  formed  a  complete  defence  in  the  cause ;  7.  Thtit  the 
Coims  of^cJSwi  present  suit  is  a  question  of  prize  or  no  prize,  and  belongs, 
ifum2ai0,tbou^  therefore, exclusively  to  the  prize  courts;  8.  That  the  judge 
IIl,1i.^!f"Ji?  I?"  misdirected  the  jury,  as  to  the  assessment  of  damas^es  for  the 

quire  into  the  di-  .  .  J      J '        i  •    i       i  i   •      •  i*»  i    •    •      i  •  i_ 

rect  question  of  moicty  of  the  coffec,  which  the  plamtins  owned  jomtly  with 
r^;J?«^'  i?  the  master. 

a   question    of 

cidT^'^wbether  *S'-  Jofies  and  Hoffman,  for  the  defendants.  By  the  purchase 
the  condemna-  of  the  coffee  at  St,  Jago  dt  Cuba,  the  property  was  changed, 
beenmade^ya  ^^^  became  Vested  in  the  defendants.  It  was  purchased  at  a 
court  of  com-  full  price,  of  a  Spatmh  merchant,  in  the  usual  course  of  trade, 
^.'(A°*cSe joint  ^^^  Without  any  knowledge  of  the  rights  of  the  plainiiflS. 
owner  of  a  chat-  The  doctrine  of  the  English  law  as  to  sales  in  market-ovcrtj  is 
trovCT^or  ul^  applicable  to  a  case  like  the  present  Every  shop,  by  the  cus- 
pass  for  hU  tom  of  jLofirfon,  IS  Considered  as  a  market-avert,  for  such  arti- 
es^^and'the  de"  ^^^  ^  ^^^  owner  professcs  to  trade  in,  (c)  and  sales  there  divest 
fen<^«nt  ^^annot  the  rights  of  the  original  owner.  Though  we  have  not  adopted 
S  the  triaJ^^f  ^^^  notion  of  sales  in  a  markct^vert,  still  the  principle  on  which 
the  oUier  part-  they  are  founded,  the  convenience  and  security  of  trade,  is  of 
ant!  Sot*^b^f°g  equal  force  here.  It  seems,  too,  that  in  England,  a  sale  of 
Joined,  but  must  goods  in  a  shop,  though  not  in  London,  if  without  fraud  or 
auTcment.  *"  Buspiciou,  will  change  the  property,  (d)  By  the  universal  law  of 
nations,  prize  goods  may  be  sold  in  a  neutral  country,  with  the 
zJ^^SZkZ'.  pc'^^ssion  of  the  neutral  power;  and  such  sale  will  divest  the 
•m.  Hudson  vl  property  of  the  original  owner,  (e)  It  may  be  more  prudent, 
craneh^'oso.  6  and  moro  consistent  with  a  rigid  neutrality,  for  a  neutral  nation 
^(ft*8w^wT.  ^^^  \o  permit  such  sales  by  belligerents,  within  its  territory ; 
mmaf,4Cirwuk,  yet,  if  there  be  no  existing  treaty  to  the  contrary,  such  a  per- 
mission, on  the  general  principles  of  the  law  of  nations,  may 
be  lawfully  granted. 

(c)  «  BL  C<mm.  449.    S  Coke's  i^ttiluie»,  219,  MO.    5  Co,  84. 

(d)  2  Coma's  Digest^  Biem,  D.  3. 

(e)  Bynkenltoek:  Q^ttiionea  juru  fmMici,  lib.  1.  cap.  16.     VaUd,  liv  S.  c.  7.  »,  ISI 
Martens  on  Captures,  Recaptures,  ^c,  s.  36. 
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In  1793,  a  British  vessel,  captured  by  a  French  frigate,  wa«    Albany, 
carried  into  Charleston,  S.  C,  and  sold  there  by  the  authority  ,^^^^^J!^ 
of  the  French  consul,  as  a  prize,  at  public  auction.f    Whether      Whesl- 
done  by  virtue  of  a  treaty  or  not,  makes  no  difference.     The      wbioht 
question  is,  whether  it  be  consistent  with  the  general  law  of    Depxyitkii. 
nations,  and  the  neutral  government  *has  consented  to  the      r  «  475 1 
proceeding.     It  frequently  becomes  necessary,  and  admiralty  t  ArMasters  v 
courts  do  often  direct,  that  the  goods  taken  should  be  sold  ^'^l^^^'f^^^ 
prior  to  any  adjudication  as  to  the  prize ;  retaining  the  pro*  237. 
ceeds  to  abide  the  final  decree  of  the  court ;  and  this  may  be 
done  in  the  neutral  country  into  which  the  prize  is  carried. 
Here  we  offer  a  decree  of  condemnatidn  to  justify  the  provis- 
ional sale.     Can  it  be  denied  that  a  bona  fide  purchaser,  at 
such  provisional  sale  of  goods,  would  acquire  a  valid  title  to 
them  ^    The  English  High  Court  of  Admiralty  has  recognized 
the  legality  of  the  sale,  and  even  of  the  condemnation  of  goods, 
while  lying  in  a  neutral  portf    That  court  has  proceeded  to  t  Hmnek  arf 
adjudicate  on  prizes  carried  into  the  ports  of  Lisbon  and  Leg-  AA^'ReJ^^a. 
horn,  and  on  depositions  taken  in  those  places.     The  same  The '  ChHstth 

Practice  has  been  authorized  by  Russia,  France,  Venice  and  ^^  ijL.'aw! 
Naples.  It  may  be  said,  perhaps,  that  prize  courts  proceed  tV 
rem,  and  that  the  thing  itself  must  be  within  its  jurisdiction 
before  a  decree  .of  condemnation  can  be  pronounced.  This 
may  be  a  rule  of  the  English  courts,  but  it  does  not  appear  to 
be  a  principle  of  the  universal  law  of  nations.  The  validity  of 
the  proceeding  does  not  depend  upon  the  thing's  being  within 
the  jurisdiction  of  the  court.  Thus  in  the  case  of  co-belliger- 
ents, an  admiralty  court  at  Bourdeaux  may  decide  on  a  prize 
lying  at  Cadiz,  and  so  vice  versa.  The  question  is  not  whether 
a  belligerent  has  a  right  to  establish  a  prize  court  in  a  neutral 
country  :  it  is  enough,  that  a  prize  court  at  St.  Domingo  pro- 
ceeded, with  the  assent  of  the  Spanish  government  at  St.  Jago 
de  Cuba,  to  decide  on  a  prize  lying  at  the  latter  place.  As  it 
regards  the  transfer  of  property,  the  adjudication  was  as  legal 
and  valid  as  if  the  vessel  had  been  within  the  jurisdiction  of 
the  court.  Whether  it  is  a  wise  policy  or  not,  for  a  neutral 
nation  to  allow  any  such  proceedings  within  its  territory,  is  a 
distinct  question.  If  the  neutral  has  the  right  to  consent,  and 
does  consent,  the  proceedings  are  valid.  If  it  could  be  legal 
in  any  case  for  a  court  of  a  belligerent  nation  to  decide  on 
property  lying  in  a  port  of  another  country,  it  must  be  in  the 
present  case.  Spain  was  in  amity  with  the  United  States,  and 
the  ally  of  ^France ;  it  was  not  the  condemnation  of  one  bel-  [  *  476  ] 
ligerent  by  another  belligerent,  but  of  a  neutral  or  friendly 
vessel  for  a  violation  of  the  laws  of  trade.  There  is  no  danger 
of  infringing  the  rights  of  belligerents  in  this  case.  Courts, 
too,  are  disposed  to  lean  in  favor  of  bona  fide  purchasers,  and 
to  intend  that  the  decree,  under  which  the  purchase  has  been 


made,  was  regular.*^    Again,  these  proceedings  appearing  to  ^Rob.Adm  s 
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ALBANY,     pronounced  by  a  court  of  competent  authcmtj,  its  deeisioii 

^^^^^}^  must  be  conclusive.! 
Wheel-  This  being  a  question  of  prize,  belongs  properly  to  the  Dis 

WRIGHT       trict  or  Admiralty  Court,  and  is  not  cognizable  here.J     All 

Oktststes.    questions  relative  to  property  sold  as  prize,  and  in  which  the 

f  2  Eatt,  473.  legality  of  the  capture  is  litigated,  belong  exclusively  to  the 

Oddyy  hamu.  Admiralty  Courts 

\  Douglatj  696.  ' 

^^^n,  ^  the  [^«  Cb"'^-  Do  you  mean  that  the  District  Court  of  the 
Buihoritics  there  United  States  has  the  exclusive  cognizance  of  questions  of  this 

dted,  aud    the  ^^^^jj 

ctH^ndTf^  Certainly.  The  plaintiffs  here  might  have  filed  their  libd 
Luto,  219,  220.  in  the  District  Court,  and  the  defendants  have  pleaded  the 
Isx'^nui^v'.  purchase  under  the  decree  of  the  French  court.  This  was 
n'oif,       and  done  in  the  case  of  Glass  v.  Sloop  Betsey. \\ 

iJnn^ston     v.  j-  ^  ii 

thc^ou^^  *"  [^^^^'  But  is  this  the  time  to  raise  the  objection  to  juris- 
|3i>a//(u,6.     diction,  on  a  motion  for  a  new  trial?     Why  did   you   not 

remove  the  cause  into  the  Court  of  the  United  States  7] 
^  3  DaUas,  19.       j^j  ^jjg  ^^^  ^f  Bingham  v.  Cabot,^  the  Supreme  Court,  on  a 

writ  of  error  from  the  CiraUt  Court  for  the  district  of  Massa- 

chusettSy  took  up  and  considered  the  question  of  jurisdiction. 
w Oougiaa.SQ^,  So,  in  tJic  case  of  Le  Caux  v.  JEtfcn,tt  it  was  not  considered 

necessary  to  plead  this  matter  specially. 

[Livingston,  J.     I  recollect  an  action  of  trover  brought  here 
for  goods  condemned  in  Georgia.] 

259^  i'^^^nz       There  are  some  old  casesJJ  in   England,  which  seem  to 

21.'    Cartheio]  allow  of  actious  in  the  common  law  courts,  in  regard  to  prop- 

^^'^  erty  condemned  by  an  admiralty  court ;  but  there  are   cases 

also  to  the  contrary.     If  a  sheriff  or  carrier  wrongfully  sell  the 

goods  of  another,  he  may  be  liable  to  the  owner  in  trespass  or 

1*477]       trover;   but  the  property  will  be  divested  *by  the  sale,  and 

^Bro.  Abr,  may  be  held  by  a  bona  fide  purchaser.^^^ 

lit.       TVespaaSj 

Tra  T'  5^'  Harison  and  D.  A.  Ogden,  for  the  plaintiffs.  1.  The  rule 
2  /a^*'ii4.   *  or  custom  as  to  the  sales  in  market-overt,  which  prevails  in 

England,  does  not  exist  here.  There  must  be  a  market  or  fair 
II 2 1?/.  Cotnm,  created  by  charier  or  pr€scripiion.\\\\     As  to  the  sale  in  shops, 

it  is  confined  to  the  city  of  London,  and  even  there,  it  is  not 
t^ Coke,  5  Rep.  every  shop  that  is  considered  as  a  market-overt.^^  This  custom 

forms  no  part  of  the  common  law  of  this  country ;  nor  is  it  to 
slowf^''™  Ji  ^^  admitted  that  every  sale  in  the  course  of  trade  is  valid.f+t 
temp. '  Hardw.  If  this  rulc  ttbout  salcs  in  open  markets  were  general,  it  would 
mFi  d  o  ^^  extremely  mischievous,  and  open  a  wide  door  to  frauds  of 
*    R^b.    ifsS:  every  kind. 

^'^'rf*  ^*"^  ^'  ^^  ^^  ^  settled  principle,  that  nothing  but  a  sentence  of 
vol.  2.*?.  aw!  condemnation  by  a  court  of  competent  authority,  can  divest 
iBwrraw^H.  the  Original  owner  of  his  property.  JJJ  In  the  present  case,  the 
tr^'  ^'  proceedings  at  St.  Jago  de   Cuba  were  a  nullity.     Thougli 
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fCHne  countries  may  have  allowed  such  proceedings,  they  are  ALBAI^ 
not  justified  by  any  principle  of  the  universal  law  of  nations ;  -^"g^;  ^^• 
and  if  injurious  to  us,  we  ouebt  not  to  adopt  or  sanction  the 
practice.  The  cases  cited  from  JRobimon's  Reports^  are  de- 
cisions founded  on  very  special  circumstances,  and  must  be 
considered  as  exceptions,  at  least,  to  the  general  rule.  Not  an 
mstance  can  be  found  of  the  establishment  of  an  admiralty  or 

Erize  court  in  a  foreign  country.     Sir  William  Scott  himself 
lys  down  the  contrary  rule  in  the  strongest  terms.f    Indeed,  f  j/I^^^"' 
t  would  lead  to  the  most  monstrous  abuse,  injustice  and  fraud,  aiso^8r<T»i/?J^ 
if  it  should  be  allowed  that  captured  vessels  might  be  carried  ^-  \P^^}}^ 
into  any  part  of  the  world,  and  there  condemned,  not  by  the      *'   '^^'^ 
regular  court  of  the  captor,  or  neutral  country,  but  by  a  con- 
sul or  agent  of  the  belligerent.     If  this  may  be  done  at  St.  Jagd 
de  Cuboy  it  may  be  done  at  Canton.     The  neutral  seeking  re- 
dress must  apply  to  the  court  taking  cognizance  of  the  prize, 
and  put  in  his  claim  or  appeal ;  otherwise  he  is  for  ever  pre- 
cluded from  any  remedy  or  relief.    The  sale,  under  which  the' 
defendants  claim,  is  very  different  from  that  ordered  by  a  reg- 
ular and   competent   court,  before   a   condemnation.     Such 
order  is  a  ^judicial  act,  and  must  issue  from  a  competent        [*478] 

,  court ;  but  the  order  of  a  French  agent  at  *SS^.  Jago  de  Cuba 
was  illegal  and  void.  If  so,  the  right  of  the  plaintiffs  could 
not  be  divested  by  such  sale,  nor  transferred  to  the  defendants. 
In  the  case  of  Nightingale  v.  Bridges^X  an  action  of  trover  t  Shower,  136 
was  brought  in  England  for  goods  taken  and  condemned  by 
an  admiralty  court  establisned  on  the  coast  of  Africa^  and  the 
court  in  England  held  the  seizure  and  proceeding  illegal. 
The  subsequent  condemnation  by  the  court  at  St.  Domingo 
cannot  supply  the  defect  in  the  title  claimed  by  the  defend- 
ants, under  the  sale  at  St.  Jago,  de  Cuba.  He  who  purchases 
under  an  illegal  sale,  purchases  at  his  peril.  If  a  sheriff 
should,  without  authority,  sell  goods,  and  afterwards  receive 
an  execution  against  the  property  of  the  person  whose  goods 
he  had  sold,  this  would  not  render  the  prior  sale  valid.  The 
sale  at  St.  Jago  de  Cuba  was  merely  colorable,  and  a  fraud  on 
the  neutral  rights  of  this  country.  The  assent  of  the  Spanish 
government  does  not  render  such  conduct  legal  towards 
us.  Our  government  has  complained  to  the  Spantsh  court  for 
permitting  such  proceedings.  In  the  case  of  the  Flad  Oyen^ 
there  was  a  tacit  consent  of  the  Danish  government,  but  that 
was  not  thought  to  vary  the  case. 

3.  But  it  is  said  that  this  is  a  question  of  prize,  and  be- 
longs exclusively  to  the  Admiralty  Court.  It  is  true,  that  the 
direct  question  of  prize  cannot  be  decided  by  the  courts  of 
common  law.  A  suit  would  lie  again?.!  the  captor,  for  an 
illegal  capture,  and  if  the  captor  came  with  his  prize  within 

*  the  territory  of  the  United  States^  the  A  dmiralty  Court  would 

claim  its  right  of  jurisdiction.     Where  t  le  principal  inquiry  is, 

whether  a  prize  or  not,  it  draws  after  it  all  incidental  ques- 
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ALBANY,     tions.     But  the  question  here  is,  whether  a  court  of  competent 

,^^^^^j!^^  jurisdiction  has  decided  that  point.     If  a  competent  court  hai 

Wheel-      decided  on  the  question  of  prize,  its  decision  b  conclusive. 

WRIGHT      There  may  be  many  cases  in  which  the  courts  of  common 

Dbpktstkr.    law  and  admiralty  courts  have  concurrent  jurisdiction.      Id 

Poiffli  ^®  ^^^^"^  ^^  Hughes  V.  Cornelius,^  the  jurisdiction  of  the  Court 

m.  See  ahKTi  of  K,  B.  to  decide  the  question  before  them,  was  not  doubted. 

L*  479  ]  In  the  case  of  Glass  v.  The  ^Betsey j  (3  Dallas,  6.)  the  vessel 
1.  Raym,  m.  was  brought  by  the  captors  within  our  own  port,  as  a  prizty 
ScuZTjShr^  ^"^  ^®  Admiralty  Court  was  the  proper  forum  to  decide  the 
no.  question.     In  the  case  of  Bingham  v.    Cabot,^  the  circum- 

jv_ii__         stances  are  so  peculiar  that  it  can  have  little  bearing  on  this 
^^'  *'•    question.     Purchasers  under  a  sheriff's  sale  are  no  doubt  pro- 
tected ;  but  suppose  he  sell  on  an  execution  issuing  from  a 
court  having  no  jurisdiction,  would  such  sale  be  ^rmed? 
The  question  then  recurs,  Was  the  court  competent  ?     Again, 
a  carrier  has  no  authority  to  sell  the  goods  delivered  to  him ; 
and  the  owner  may  maintain  his  action  against  the  purchaser. 
The  case  cited  from  Brooke  cannot  be  law.     If  a  butler,  in- 
trusted with  his  master's  plate,  sell  it,  the  owner  may  recover 
it  of  the  person  who  buys  it.     The  question  is,  whether  the 
■    vendor  acts  with  or  without  authority  ;  and  the  purchaser  buys 
at  his  peril.     As  to  the  five  bags  of  coffee,  jointly  owned  by 
the  plaintiffs  and  master,  it  is  sufficient  to  reier  to  the  case  of 
M  ^-  ^  Scott  V.  Godtain,^  in  which  the  whole  law  on  this  point  was 
Soe  also  \8aUt.  Considered,  and  by  which  it  is  clear,  that  one  joint  tenant  oi 
m'  ^c^^'  merchant  may  sue  alone,  and  if  it  is  not  pleaded  in  abatement, 
iMck,96r8kis^  no  advantage  can  be  taken  of  it  afterwards. 

ner,  640. 6Term 

^'  Kent,  Ch.  J.,  delivered  the  opinion  of  the  court.    This  cause 

was  very  ably  argued  by  the  counsel,  and  the  several  points 
submitted  have  received,  as  they  merited,  the  attentive  con- 
sideration of  the  court. 

It  was  contended  that  a  bona  fide  purchase  by  the  defend 
ants  at  St,  Jago,  for  a  valuable  consideration,  and  without  no- 
tice, was  equivalent  to  a  purchase  in  marJcet-overt  under  the 
English  law,  and  bound  the  property  against  the  party  who 
had  right.     As  no  local  law  is  alleged,  or  proved,  this  question 
must  be  governed  by  the  general  principles  of  the  law  of  sales, 
which  we  are  to  presume,  until  the  contrary  be  shown,  are 
received  and  adopted  in  all  commercial  countries  at  St.  Jago 
as  well  as  at  New-YorJc.     It  was  the  maxim  of  the  civil  law 
that  nemo  plus  juris  in  alium  transferre  potest  quam  ipse  habet; 
#  AQr^  T      *"*d  ^l^is  plain  dictate  of  common  sense  is  consider^  by  Po- 
[    4b0  J       thier^  and  ^Erslcine^  as  a  fundamental  doctrine  of  the  con- 
L^'^^*^wiS<]  ^^^^  of  sale  in  France  and  Scotland;  and  there  is  good  reason 
part  1.  It.  7.    '  to  conclude,  that  it  prevails  in  most  of  the  countries  in  Europe 
Ja^r%l^^  which  have  felt  the  influence,  or  obeyed  the  precepts,  of  the^ 
vol.  2.*48i.     '  civil  law.      Lord  Karnes,  in  his  Historical  Law  TractSj  tit 
^^ History  of  Property ^^^  vindicates  this  orinciole  in  the  transfer 
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$f  chattels;  and  obseives^  that  when  notions  of  property  were  Albany 
slight,  a  bona  fide  purchase  of  stolen  goods  gave  a  good  title  ^^^^>  ^®^' 
against  the  original  owner ;  but  that  in  the  progress  of  society, 
property  acquired  such  stability  and  energy,  as  to  affect  the 
subject  wherever  found,  and  to  exclude  even  ah  honest  pur-  dxpetstjcr. 
chaser,  when  the  title  of  his  vendor  was  discovered  to  be  de- 
fective. It  was  also  a  principle  in  the  English  conunon  law, 
that  a  sale  out  of  market-overt  did  not  change  the  property 
against  the  rightful  owner,  and  the  custom  of  the  city  of  Lon- 
don, which  forms  an  exception  to  the  general  rule,  has  always 
been  regarded  and  restricted  by  the  courts,  with  unusual  jeal- 
ousjTand  vigilance.  (Cbfwyn'*  Di^.  tit.  Market,  E.)  The  effect 
of  such  a  purchase  made  here  is  not  strictly  before  us,  but  I 
have  no  difficulty  in  saying  that  I  know  of  no  usage  or  regu- 
lation within  this  state,  no  Saxon  institution  of  markets-oveftf 
which  controls  or  ijiterferes  with  the  application  of  the  com- 
mon law.  (a)  The  purchase  by  the  defendants  did  not,  there- 
fore, of  itself,  and  without  reference  to  the  title  of  the  vendor, 
give  them  an  indefeasible  right  to  the  goods  in  question. 

The  original  title  of  the  plaintiffs  to  the  coffee  being  made 
out  upon  the  trial,  and  not  contested  here,  we  are  next  to  in- 
quire, whether  the  power  and  proceedings  of  the  agent  of  the 
French  government,  established  at  St.  Jago,  wece  competent 
to  authorize  a  sale  of  the  coffee.  This  agency  would  appear 
to  have  been  a  prize  tribunal,  with  limited  and  provisional 
powers.  There  was  n,  proves  verbal  received,  and  examinations 
taken  by  its  authority,  and  a  survey,  sale  and  deposit  of  the 

[>roceeds  ordered,  and  the  agency  is  stated  to  have  been  estab- 
ished  ybr  such  purposes.  *It  also  appears,  that,  at  the  time  of  [  ♦481  t 
the  bringing  of  the  vessel  into  St.  Jago  as  a  prize,  and  at  the 
time  of  the  sale,  Spain  was  a  neutral  power,  and  that  there  had 
not  been  any  judicial  condemnation  of  the  cargo ;  but  only  an 
order  of  this  agency  for  a  provisional  sale.  I  need  not  question 
a  provisional  sale  in  cases  of  necessity,(6)  under  the  orders  of 
a  competent  court ;  but  I  deny  the  legality  of  the  power  exer- 
cised at  St.  Jago.  The  object  of  such  tribunals  in  neutral 
ports,  is  probably  to  facilitate  the  sale,  and  increase  the  profits 
of  prizes ;  but  the  object  is  not  to  be  attained  by  such  means. 
Ausis  talibus  istis  non  jura  subserviunt.  Neutral  ports  are  not 
intended  to  be  auxiliary  to  the  operations  of  the  parties  at  war, 
and  the  law  of  nations  has  very  wisely  ordained  that  a  prize 
court  of  a  belligerent  captor  cannot  exercise  jurisdiction  in  a 
neutral  country.  All  such  assumed  authorities  are  unlawful, 
and  their  acts  void.  This  was  so  considered  by  the  English 
Court  of  Admiralty  in  the  case  of  the  Flad  Oyen,  (1  Rob.  A.dm. 
114.)  and  by  the  Court  of  K.  B.,  in  the  case  of  Havelock  v. 
Rockwood.    (8  Term  Rep.  268.)    Lampredi\  lays  down  the 


(a)  See  13  Veny,  jon.  121. 

(b)  See  Jenmngt  ▼.  Carton,  4  Cr«meh*»  Rep.  3. 16.  ST. 
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ALBAiVY,     same  rule,  by  saying  that  the  judgment  of  condemnation  ougiit 
AiijDB^jsw^  to  be  rendered  out  of  the  territory  of  the  neutral  power.     The 
*  Whkcl-      proper  and  regular  court  to  condemn,  says  the  highly  respected 
WRIGHT      and  authoritative  Answer  to  the  Prussian  Memorial^  is  the  court 
Dkpbtstse.    of  that  state  to  which  the  captor  belongs ;  and  that  questions 
of  prize  are,  and  can  be,  cognizable  only  in  such  courts,  and, 
consequently,  that  the  erecting  foreign  courts,  or  jurisdictioos 
elsewhere,  to  take  cognizance  thereof,  is  contrary  to  the  known 
practice  of  all  nations,  (a)    The  Austrian  ordinance  (^neutral- 
ity of  the  7th  ofAugusty  1803,  art.  17,  refers  to  and  admits  as 
valid,  condemnations  only  by  the  judicial  authorities  of  the 
countries  of  the  captors ;  and  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Glass  v.  The  Sloop  Betsey,  (3  DaU^y  6.) 
declared,  that  no  foreign  power  could  of  right  institute  any 
prize  court,  or  judicature  of  any  kind,  within  the  United  States, 
I  •  482  ]       unless  warranted  by  treaty.    *From  these  cases,  from  the  rea- 
son and  fitness  of  the  thing,  and  from  the  manifest  inconve- 
nience and  abuse  which  would  result  to  neutral  rights,  as  well 
as  to  those  of  the  powers  at  war,  from  the  toleration  of  a  con- 
trary practice,  I  am  satisfied,  that  the  rule  which  I  have  stated 
is  correct  and  just,  and  supported  by  the  soundest  authority. 
The  proceedings  of  the  French  agency  at  St.  Jago  are,  then, 
to  be  put  out  of  view,  as  being  coram  nonjudice,  and  we  are 
to  consider  the  sale  as  made  without  any  judicial  sanction. 

Such  a  naked  sale  by  a  captor,  even  of  property  professedly 
belonging  to  an  enemy,  is  void  in  law,  and  incapable  of  divest- 
ing the  title  of  the  original  proprietor.  It  is  requisite  that  a 
sentence  of  condemnation  be  given  by  a  court  of  the  sovereiCT 
of  the  captor,  before  a  title  to  the  prize  can  be  transferred. (6) 
This  excellent  rule  has  been  long  known  and  established  in 
the  English  admiralty,  as  appears  by  the  case  of  Terremolin  v. 
Sandys;  (Carth.  423.  12  Mod.  143.)  and  it  seems  now  to  be 
equally  recognized  on  the  continent  as  part  of  the  law  and 
practice  of  nations.  (The  case  of  the  Flad  Otfen,  1  Rob.  114. 
and  of  the  HenricJc  fy  Maria,  4  Rob.  43.  Hetnec.  de  nav.  oi. 
vet.  mer.  veh.  comm.  sec.  16.  AzunVs  Maritime  Late,  vol.  5L 
p.  242.)  Our  own  government,  also,  adopted  the  rule  during 
the  revolutionary  war,  and  bound  itself  to  observe  it.  With 
respect  to  the  capture  of  neutral  vessels  under  the  pretence  of 
a  violation  of  neutral  duty,  or  of  contravening  the  decrees  of 
a  foreign  government,  as  was  the  instance  in  the  case  before 
us,  the  necessity  of  a  previous  trial  and  judgment  is  still  more 
urgent  and  palpable,  and  that  necessity  is  universally  admitted. 
We  are  next  led  to  examine  the  effect  of  the  sentence  of 
condemnation  at  St.  Domingo,  subsequent  to  the  sale  at  Sir. 
Jago.     This  sentence  was  intended  to  act  retrospectively,  aiKj 

(a)  1  Peiert**  Adm.  DtcU,  27.    2  Petert't  Adm.  Decit,  346,  346.   3  Rob,  Adm.  Rem 
29.     See  also  Donaldton  v.  Thompion,  1  CampbtW*  N.  P.  Coats,  429. 

lb)  See  6  Rub.  Adm.  Rep.  294.     6  Rob.  Adm.  Rep.  194-498.  case  of  The  Faletm 
1  Bee*s  Adm,  Rep.  93.     1  Bay's  8.  C,  Rep.  478. 
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(o  cure  all  defects  in  the  proceedings  before  the  French  agency ; 
but  it  does  not  appear,  and  from  the  case  we  cannot  intend, 
that  the  proceeds  of  the  *8ale  under  the  order  at  St.  Ja^o  were 
deposited  in  any  other  place  than  St,  Jago,  and  the  admiralty 
at  St.  Domingo  proceeded  to  exercise  jurisdiction  over  the 
cargo,  and  to  adjudge  it  lawful  prize,  when  the  subject  matter 
of  their  sentence  was  within  the  territory  of  a  neutral  power. 
An  important  and  delicate  question  then  arises,  whether  we 
are  bound,  in  such  cases;  by  the  decision  of  a  prize  court,  (a) 
Such  a  court  acts  in  rem  only,  and  it  cannot  exercise  a  com- 
petent or  efficient  authority,  unless  it  have  possession  of  the 
subject.  Possession  must  be  essential  to  its  jurisdiction.  It 
is  the  duty  of  a  prize  court  to  give  a  prompt  and  fair  hearing 
to  all  parties,  and  to  restore  instantly,  if  upon  a  summary  ex- 
amination there  does  not  appear  sufficient  ground  to  proceed. 
But  how  can  this  hearing  be  had,  and  this  restoration  made 
and  enforced,  when  the  subject  matter  in  controversy,  and 
perhaps  the  captors  and  captured,  are  in  a  foreign  country  ? 
The  admission  of  a  practice  so  incompatible  with  the  very  con- 
stitution of  a  prize  court,  would  lead  to  the  greatest  contusion. 
Suppose  a  foreign  prize  court  should  sustain  a  libel  against  a 
vessel  lying  within  one  of  our  own  harbors,  and  should  proceed 
to  try,  condemn  and  sell  the  same ;  would  any  person  hesitate 
to  say  that  such  a  jurisdiction  was  inadmissible  ?  that  such  a 
proceeding  was  coram  nonjudice  1  To  sustain  iurisdiction  in 
such  a  case  would  be  the  height  of  injustice  and  absurdity.  The 
old  rule,  mentioned  by  Bynker shocks  of  allowing  belligerents  to 
carry  their  prizes  into  neutral  ports,  and  to  sell  them  there, 
was  founded  on  the  doctrine  that  bringing  the  prize  infra  pra- 
sidia  did  of  itself  work  a  transfer  of  title.  But  the  alteration 
in  the  sense  and  practice  of  nations,  by  requiring  a  judicial 
condemnation  before  a  change  of  title  can  take  place,  has  done 
away  the  former  indulgence,  as  incompatible  with  the  new  im- 
provement ;  an  inoprovement  which  has  become  an  essential 
and  most  salutary  control  over  the  exercise  of  the  right  of 
maritime  capture.  Valin,  who  published  his  Commentaries  in 
1760,  considered  it  then  as  '^having  become  the  law  of  nations, 
'  that  prizes  could  not  be  carried  into  a  neutral  port,  unless  in 
cases  of  necessity,  without  a  violation  of  neutrality,  and  this  pro- 
hibition was  in  one  of  the  established  ordinances  of  the  marine. 
(Ord.  de  '«  Marine  des  Prises^  art.  14,  and  Valin^  ibid.)  Among 
the  regulations  of  Congress  upon  this  subject,  in  the  year  1781, 
they  acknowledged  their  obedience  to  the  law  of  nations  ac- 
cording to  the  general  usages  of  Europe;  and  they  undoubtedly 
declared  their  understanding  of  those  usages,  when,  in  the 
same  year,  they  ordered  all  prizes  to  be  kept  safe  without  sale, 
until  they  had  been  passed  upon  by  a  competent  court,  and 
that  all  prizes  were  to  be  brought  for  a  judicial  determination 
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ALBANY,  before  a  prize  coart  within  the  DhUed  States,  or  within  thf 
August,  1806.  dominion  of  an  ally  o(  America.  (Journals  ofCongress^  vol.  7 
68.  189.)  The  case  cited  from  march  is  interesting,  inasmuch 
as  it  contains  so  early  a  recognition  in  England,  of  the  modern 
Dbpetstkr.  Tule,  that  a  prize  must  be  brought  infra  prttsidia  of  the  power 
by  whose  subject  it  was  taken,  or  the  property  would  not  be 
altered,  and  the  sale  would  be  void. 

Sir  William  Scotty  in  the  case  of  the  Henrick  fy  Maria, 
(4  Rob.  43.)  admitted,  that  upon  principle^  and  according  to 
the  better  opinion  and  practice,  the  prize  ought  to  be  brought 
within  the  ports  of  the  sovereign  of  the  captor,  or  within  those 
of  an  ally  of  such  sovereign,  and  that  possession  founded  the 
jurisdiction;  but  he  observed,  that  the  English  admiralty  had 
gone  too  far  in  sanctioning  condemnations  in  England,  of 
prizes  abroad  in  a  neutral  port,  to  permit  him  to  recall  the 
vicious  practice^  of  the  court  to  the  acknowledged  principk 
We  are,  fortunately,  under  no  such  embarrassment  in  the  pres- 
ent case ;  and  though  precedents  have  controlled  Sir  WUliam 
Scott,  ego  tamen  Scevola  assentior;f  and  we  are  at  liberty  to 
consider  the  condemnation  at  St.  Domingo  as  void,  for  want 
of  jurisdiction  in  the  court  over  the  subject  (a) 

It  has  been  strongly  urged,  that  this  court  is  concluded  by  the 
sentence,  and  has  no  authority  to  inquire  *into  its  extent  and 
force,  because  the  question  of  prize,  and  all  questions  incident 
thereto,  belong  to  the  exclusive  cognizance  of  the  admiralty 
courts.  It  is  a  sufficient  answer  to  all  this,  to  observe,  that  we 
are  not  inquiring  into  the  question  of  prize.  The  plaintiffs  prove 
a  property  in  the  coffee,  and  the  defendants  justify  under  a 
capture,  condemnation  and  sale  abroad ;  but  before  the  de- 
fence can  be  received,  it  must  appear  that  the  condemnation 
was  by  a  court  having  competent  jurisdiction  in  the  case,  and 
so  far  we  have,  of  necessity,  an  incidental  jurisdiction.  It 
would  be  a  monstrous  doctrine,  to  hold  that  we  were  concluded 
by  every  assumed  authority.  We  are  not  to  examine  into  the 
validity  of  the  capture,  but  we  must  look  so  far  as  to  see 
whether  the  condemnation  was  by  a  tribunal  competent  to 

rronounce  it  in  the  given  case ;  and  if  that  is  once  ascertained, 
agree  that  we  must  admit  the  defence  to  be  cooclusive.(6) 
In  the  case  of  Oddy  v.  Bovill,  (2  JE^^,  473.)  a  sin*i!ar  question 
arose,  as  to  the  legality  of  a  French  prize  court  sitting  in  Spain, 
and  no  objection  was  raised  as  to  the  competency  of  the  Court 
of  K.  B,  to  sustain  the  inquiry ;  and  in  the  case  of  Havelock  v. 
Bjockwood,  the  same  court  did  not  hesitate  to  declare,  that  the 
French  Court  of  Admiralty  at  Bergen  was  illegal.  It  is  jhe 
practice  of  the  courts  of  law,  in  cases  of  insurance,  to  reject 
the  decisions  of  foreign  prize  courts,  if  it  appear,  that  they  pro- 

(a)  See  6  Rob.  Adm.  Hep.  139,  nott.  71u  tUcinon  in  the  cate  of  the  Henrick  4>  Jfont 
woM  ajimud  in  the  High  Cfourt  of  Appeals,  5  JUb.  Adm.  Re^.  Sw.     6  Rob.  Adm  Rep 

(5)  See  4  Crouch,  241.  S.  P. 
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ceeded  upon  local  ordinances,  or  on  grounds  contrary  to  the 
law  of  nations.  {Mayne  v. ,  Walter ,  and  Saloucci  v.  Johnson^ 
cited  in  Parky  and  admitted  as  valid  in  Geyer  v.  Aquilar,  7 
Term  Rep.  696.)  I  cannot  entertain  a  doubt  but  that  we  have 
authority  to  inquire,  and  are  bound  to  say,  whether  the  foreign 
court  was,  by  the  law  of  nations,  competent  to  pass  the  sen- 
tence in  question,  and,  having  determined  that  it  was  not,  that 
such  sentence  cannot  avail  in  the  present  case. 

The  only  remaining  point  in  the  case  is,  whether  damages 
ought  to  have  been  assessed  for  the  moiety  of  the  coffee  which 
belonged  to  the  plaintiffs  conjointly  with  the  ♦master.  This 
question  admits  of  no  difficulty.  It  appears  to  be  settled  in 
the  books,  that  in  actions  of  trover  and  trespass,  the  plaintiff 
may  sue  separately  for  his  aliquot  share  or  proportion  of  in- 
terest in  a  chattel,  an.d  that  the  defendant  may  give  the  joint 
interest  of  others  in  evidence,  in  mitigation  of  damages,  but 
that  he  cannot  avail  himself  of  the  omission  of  the  plaintiff,  to 
unite  the  other  tenants  in  common  with  him  in  the  suit,  other- 
wise than  by  pleading  it  in  abatement.  He  cannot  take  advan- 
tage of  it  at  the  trial.  {Skinner^  640.  6  Term  Rep.  766. 
7  Term  Rep.  280.     5  East,  420.     1  Bos.  fy  Pull.  70—75.) 

The  hardship  of  this  case  upon  a  banajide  purchaser  is  cal- 
culated, upon  the  first  impression,  to  strike  the  imagination. 
It  was  contended  by  the  counsel,  that  such  purchasers  ought 
to  have  been  favored;  but,  as  an  English  judge  has  somewhere 
observed,  arguments  upon  the  hardship  of  a  case  are  only 
quicksands  in  the  law,  which,  if  admitted,  would  soon  choke 
and  destroy  all  established  principles.  A  steady  adherence  to 
rule  in  these  cases,  by  requiring  the  purchaser  of  captured 
property  to  look  at  his  peril  to  the  title,  and  to  derive  it  under 
a  competent  sentence,  will  tend  to  check  the  intemperate 
avidity  and  irregular  proceedings  of  belligerent  captors. 

The  opinion  of  the  court,  therefore,  is,  that  the  defendants 
take  nothing  by  their  motion. 

Judgment  for  the  plaintiffs. 


ALBANY, 

August,  1806. 


[*486| 


Falls  &  Smith,  late  Overseers  of  the  Poor  of  New- 
Windsor,  against  John  Belknap. 

THIS  was^  an  action  of  debt  on  a  bond.  The  cause  was  That  a  peitoii 
tried  at  the  Orange  circuit,  in  Afay,  1805,  before  Mr.  Justice  j^j^'fo/**  ^ 

Thompson.  support  of  tue 

•The  bond 'was  dated  the  21st  August ,  1794,  and  executed  [  *487  ] 
by  the  defendant  and  one  Thomas  nelknapy  now  deceased,  v^  ^  a  town 
The  copdition  was  as  follows :  "That  if  the  above  bounden  t^^^ 
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ALBANY,     Uiomtu  BtOcnap  and  John  Belknap,  or  any  of  tbem,  their  cf 

A^fj^jwe^  ^ijy  ^f  Ijj^j,.  executors  or  adoiiniBtratCMrSy  do  and  diall,  bom 
Fai.l§  and  time  to  time,  aiKi  at  all  times  hereafter,  well  and  soflicieady 
Smnm  nve,  defend,  keep  harmless  and  indemnify  the  above-naned 
BcuvAF.  J^tjccntder  FaUi  and  Jacob  Smith,  overseers  of  die  poor  (or  tiw 
time  being,  of  the  town  of  New^fViniBor,  and  every  of  their 
ua"  caose  in  successors,  and  also  all  and  every  other  inhabitant,  which  nov 
which  the  town  or  hereafter  shall  be  of  the  said  town,  and  every  of  theni,  dwv, 
to  'die'^nto!  from  the  educating  and  iosiructing,  bringing  up  and  providing 
nance  of  a  pan-  for  a  male  bastard  child  of  which  JEL  Hi  was  some  years  age 
y^&rder^^  delivered,  whereof  T.  B.  was  the  reputed  father,  and  of  snd 
Ki^l'****^*  from  all  actions,  costs,  &c.,  then,"  &c.  At  the  trial,  a  free- 
w^"w«iritjr  h<>lder  and  inhabitant  of  the  town  oS Ntvf^Windtor  was  called 
is  nvoi  bj  a  |o  prove  that  the  town  had  been  damnified,  itc.  The  witness 
ma!ntonanc«  of  ^^^^^  objected  to,  on  the  part  of  the  defendant,  as  incompetent, 
a  *£fi*iuL***'**'  ^^^  ^®  objection  was  overruled  by  the  judge,  and  the  witness 
perj'Ci^nS^n  examined.  It  appeared  in  evidence,  that  the  bastard  child 
the  case  of  vol-  was  and  had  been  since  its  infancy,  so  infirm  in  body  and 
^^STpw-  mind,  as  to  be  entirely  helpless.  Prior  to  the  execution  of  the 
p«r  ]^^?^^J^  bond  in  question,  it  had  been  supported  by  its  putative  father. 
oaMtion  of  KtP  I*^  1795  or  1796,  it  was  placed  out  by  the  overseers,  under  the 
uemem  cannot  care  of  its  mother,  to  whom  they  agreed  to  pay  the  annual  sum 
action  brought  of  ^^  doUars  for  its  maintenance ;  and  the  child  has  ever  since 
onabwadriven  continued  with  its  mother,  who  is  a  married  woman,  and  has 
town  for*  ^th«  ^^^  provided  with  every  thing  suitable  for  its  support,  for  the 
«>pport  of  a  annual  sum  of  75  dollars,  which  was  admitted  to  be  reason- 
andthe puiy  it  &ble.  The  putative  father  of  the  child  is  dead,  and  the  pres- 
«^toDpedbyhis  ent  defendant  paid  for  its  nuiintenance  during  one  year,  since 
Jcging  that  the  1795.  The  oversecrs  oi New-Windsor  paid  ako  for  one  year, 
r^#*QQ*i*^*'  ending  April,  1801,  but  it  did  not  appear  that  any  order  had 
[  488  J  been  made  by  a  justice  or  *iustices  of  the  peace,  for  the  pay- 
otherto^/The  DTient  of  the  Said  sum  of  75  dollars,  or  any  other  sum  of  monej 
surety  .of  wch  by  the  overseers,  for  that  purpose.  It  was  objected  that  this 
^vcn""t(r  save  evidence  did  not  support  the  pleadings  on  the  part  of  the 
barmi^s  the  plaintiffs ;  but  the  judge  overruled  the  objection.  It  was  then 
to^^^therec/'  offered,  on  the  part  of  the  defendant,  to  prove  that  the  child 
^  w^Wen,  was  born  the  lOlh  o{  March,  1778,  in  the  town  o{  Newhurgh, 
baa 'arrived  at  ^^^d  was,  of  coursc,  settled  in  that  town  by  birth,  of  which  the 
the  age  of  %i  plaintiffs  had  notice  prior  to  April,  1600.  This  evidence  was 
^em,  an    lu  objected  to  by  the  plaintiffs'  counsel,  and  was  overruled  by  the 

K  *^S"**""*  i**^g®'  because  the  defendant,  by  executing  the  bond  in  ques- 
c  arge    e.       ^^^^^  ^^^  afterwards   paying  one  year's  maintenance  of  the 

(fiBiood^roair.  child,  had  admitted  its  legal  settlement  to  be  in  the  town  of 
il^^Z^'j^  Nexo- Windsor.  The  defendant  then  offered  to  prove,  that 
mMca,  13  jokn$.  siucc  the  first  Tuesday  in  April,  1800,  he  had  offered  to  the 

c»)See  catUBtr  ovcrsecrs  of  the  poor  to  take  the  child  himself,  and  suppoit  it 

Mait  i'aL^  ^^  ^^^  ^^^  cxpensc,  which  they  refused  ;  this  evidence  being 

wZd.  ii*W  ^^'^j®^*^^  ^^>  ^^"s  overruled  by  the  judge.     A  verdict  was  then 

taken  for  the  plaintiffs,  by  consent,  subject  to  the  opinion  of 

the  court  on  a  case,  in  which  the  above  facts  were  stated. 
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Fi$k.  for  the  plaintiffs.     1.  A  liability  to  be  rated  does  not     albaot. 
fender  a  person  an  incompetent  witness  in  such  a  case.f    On  ^^^SH^'^i™ 
general  principles,  the  interest  appears  too  remote  to  render     falls  and 
the  witness  incompetent.     Besides,  it  is  the  disposition  of      Smith 
courts  in  more  modem  cases,  to  let  objections  of  this  sort,     BklLtap. 
where  the  interest  is  trying  or  uncertain,  go  to  the  credit  t4  Term  Rep. 
rather  than  to  the  competency  of  a  witness.^    Yet  if  the  rule  p'r^^/^^^ 
were  otherwise  in  Great  Britain^  still  in  this  country,  Vhere  Repfcei,  King 
the  poor  are  supported  by  the  fees  on  tavern  licenses,  and  the  J- 1^'^  -^jg"* 
penalties  created  by  the  act  for  the  regulation  of  inns  and  157.  "^Kwg  T. 
taverns,^  such  an  objection  oogbt  not  to  prevail.  p!!!ke*/lcaM 

2.  From  the  second  section  of  the  act,||  it  will  appear  that  163. 
no  order  was  necessary  in  this  case.  The  justice  may  issue  a  ts  Term  Rep. 
warrant,  and  commit  the  putative  father,  until  he  either  give  a  siuter^Trei^ 
bond  with  a  sufficient  ^security,  or  until  he  enters  into  a  re-  [  *  489  ] 
cognizance  to  abide  and  perform  such  order  as  the  sessions  Rep.  soo.  Cm. 
may  make.  If  he  does  the  first,  the  second  is  not  required,  i^j^^^'^' 
He  need  not  do  both.  Our  statute  is  copied  from  that  of  i&iTcarter  v! 
6  Geo.  II.  c.  31.  and  it  has  been  decided  in  England  that  no  ^^^'^ g^ 
f  rder  was  necessary  .IT  v!%rayer."' 

S.  Evidence  of  the  pauper's  settlement  in  Netchurgh  was  ^Lavs  of  N. 
clearly  inadmissible  in  this  case.  By  entering  into  the  bond  ^^**'*^'**'*^' 
for  the  maintenance  of  the  child  in  jVew^Windsory  the  defend-  i|7j.p.i94,i95. 
ant  is  estopped,  by  his  own  deed,  from  allegtnff  a  settlement  ^  1  //.  £iack. 
elsewhere.+T  If  he  meant  to  have  availed  himself  of  this  objec-  ^-  ^«y*  ▼• 
t!on,  he  should  have  suffered  the  order  to  have  been  made,  voK  i.'p.  176| 
.  and  then  have  appealed  from  it,  so  as  to  have  the  question  of  m.iBotu.AG^, 
s*ittlement  decided.  Jse  TroU^^' 

4.  The  offer  of  the  defendant  in  this  case  to  take  the  child  872! 
amounts  to  nothing.     The  putative  father  may  take  the  chihl, 
but  no  authority  can  be  found  that  permits  it  to  be  done  by  a 
surety  or  stranger.     But  the  father  must  take  ^e  child  before 
the  order  is  mstAe ;  afterwards,  it  is  too  late  to  make  his  elec- 

tion.i^l  It  has  been  decided,  however,  that  the  putative  father  \^h^?^'^' 
has  no  right  to  the  custody  of  tlie  cbikl,  but  it  belongs  to  the  1  bous,458  m 
mother. i<S  ft  stra'.  iidz.  i 

5.  It  may  be  said,  perhaps,  that  afler  the  child  arrives  at  sd.sBurnt^'. 
the  age  of  21  years,  the  putative  father  is  dischargee!  froiB  the  jaj^  Term  Rep, 
burden  of  its  maintenance.  But  there  is  no  limitation  of  the  ^*  ^^ 
time  for  which  an  order  may  be  made ;  and  in  this  case  the 
defendant  has  undertUcen,  by  his  bond,  to  save  harniless  and 
indemnify  the  town  for  an  indefinite  period  of  time. 

Sleghty  contra.  1.  It  is  true  that  the  English  courts  have 
decided,  that  where  a  person  is  only  liable,  but  had  not  been 
actually  rated,  he  is  a  competent  witness.  Our  act  peremp- 
torily requires  each  town  to  support  its  own  poor,  and  every 
freeholder  of  the  town  to  contribute  to  their  maintenance. 
Certain  fees  and  penalties  are  ordered  to  be  paid  to  the  over- 
seers of  the  poor,  but  it  does  not  follow  that  rates  are  not 
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Ai  BANY,     necessary,  or  are  not  actually  assessed  on  the  (reeholderB.  The 
^^^^^f*}^^  smallness  of  ^interest  does  not  remove  the  objection ;  for  if  the 
Falls  aad     interest  be  direct,  it  renders  the  witness  incompetent^ 

Smith  2.  The  language  of  the  act  (sec.  1.)  is  imperative;  the  jus- 

BxLKif AP.     tices,  if  they  do  their  duty,  must  make  an  order  for  the  maiih 

[  *  490  J       tenance  of  the  child.     From  the  case  of  iStrnptofi  v.  Johnson^ 

t5  Term  JUp.  the  propriety  and  necessity  of  an  order  is  evident. 

WiLe^'"^^^'      ^*  '^^  1'7'J8,  bastards  were  considered  as  settled  where  they 

were  born.     The  present  plaintifis  should  have  made  an  ordei 

i  Dougiat,  7.     for  the  town  of  Newbur^k  to  pay  for  the  maintenance  of  tiie 

child,  this  being  a  case  m  which  it  was  improper  to  remove 

\  Bo«f  22*29*  '^^    ^^  ***®y  ^^^^  voluntarily  paid  money  which  they  were  not 

31.      '         '  bound  by  law  to  pay,  they  have  no  right  to  call  on  the  present 

defendant.  II 
I  DougioM,  7.         4^  T|,g  putative  father,  with  some  exceptions,  has  a  right  to 
TT  Ventru    48  ^®  custody  of  the  child.ir 

«io.  Sayer,  93.       jj^ENT,  Ch.  J.     That  is  not  a  question  here.    It  is  clear  that 
the  surety  has  no  right  to  the  custody  of  the  child.] 

H  2  ff^uno.  129,      5.  In  the  case  of  King  v.  ThonuUy^\  it  is  held  that  the  puta- 
'^  tive  father  is  discharged,  on  the  child's  arrival  to  twenty-one 

years  of  age ;  the  bond  in  this  case  should  be  consideied  in 
relation  to  the  subject  matter,  and  the  condition  is  in  truth  no 
more  than  that  he  would  save  the  town  harmless,  as  long  ai 
by  law  the  putative  father  was  liable  to  maintain  tlie  child. 

Jimesy  in  reply,  was  stopped  by  the  court,  as  to  the  first  four 
points.  In  answ^  to  the  5th  objection,  he  contended,  that 
the  case  of  Kng  v.  Thomas  could  be  intended  to  go  no  further 
than  to  say  that,  ordinarily,  a  child  at  the  age  of  twenty-one 
years  was  competent  to  maintain  itself,  otherwise,  by  a  com- 
pulsory order,  a  putative  father  might  be  compelled  to  maintain 
a  child  when  it  was  able  to  provide  for  itself.  In  the  present 
case,  the  child  is  shown  to  have  been  always  imbecile  and 
helpless ;  the  reason  for  the  liability  of  the  father  continues 
beyond  the  age  of  twenty-one  years.  This  was  a  voluntary 
not  a  compulsory  bond,  and  the  language  of  it  is,  I  will  in- 
demnify the  town  as  long  as  the  child  continues  chargeable. 
I  •  491  ]  This  is  its  true  meaning ;  besides,  there  is  no  rule  *of  law  to 
limit  the  duration  of  a  voluntary  obligation  of  this  kind.  A 
person  may  voluntarily  undertake  to  do  what  the  law  will  not 
oblige  him  to  perform ;  and  he  must  be  bound  by  his  under- 
taking. 

Per  Curiam.  1.  That  the  witness  was  liable  to  be  rated  for 
the  support  of  the  poor  of  New-Windsor  was  too  remote  and 
contingent  an  interest  to  render  him  incompetent.  This  point 
has  been  repeatedly  ruled,  and  is  now  well  settled.  [Ki^g  v. 
Prossery  4  Term  Rep.  7.)  (a)  2.  The  expenditures  for  the  sup- 
Co)  See,  also,  S  East,  659.  2  Evam'a  PotMer,  305,  S06.  I,  Day's  Catet  tN  Error, 
96,  8.  P. 
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port  and  maintenance  of  the  child,  which  we  are  to  presume 
were  shown  to  be  necessary  and  reasonable,  were  as  obligatory 
on  the  defendant  without,  as  with  an  order  from  a  justice. 
{Hays  V.  Bryant,  1  H.  Black.  253.)  The  section  of  the  act, 
which  requires  the  previous  order  of  a  justice,  applies  to  the 
case  only  of  a  voluntary  application  for  relief,  by  the  pauper 
himself,  and  not  to  indigent  and  helpless  children,  or  other 
persons  incapable  of  making  application  to  the  magistrate. 
An  order,  therefore,  was  not  necessary  in  this  case.  3.  The 
bond  of  the  defendant  necessarily  implies  that  the  town  of 
New'Windsor  was  properly  chargeable  with  the  support  of  the 
child,  and  the  defendant  having,  in  pursuance  of  this  bond, 
paid  and  indemnified  the  overseers  of  that  town  for  one  year, 
he  is  concluded,  by  his  written  obligation,  and  other  acts,  from 
contesting  that  point.  And  the  town  of  New-Windsor,  at  this 
late  day,  would  hardly  be  permitted  to  question  its  own  respon- 
sibility against  another  town,  and  to  which  the  acts  of  the  de- 
fendant have  contributed.  Besides,  the  question  of  liability 
between  these  two  towns  cannot  be  tried  in  this  collateral  wa^. 
It  is  sufficient  in  this  suit  to  show  that  New-Windsor  has,  m 
fact,  been  put  to  charge  and  expense  for  the  maintenance  of 
this  child.     4.  It  is  unnecessary  here  to  decide  whether  a 

Eutative  father  is,  or  is  not,  entitled  to  the  custody  of  his 
astard  child.  (See  I  Bos.  fy  Pull.  New  Rep.  148.  Ex  parte 
Ann  Knee.  5  East,  221.  224.  See  also  5  Term  Rep.  278.  2 
Mass.  Rep.  109.  2  Wxls.  127.)  It  is  enough  that  a  stranger, 
like  the  defendant,  cannot  pretend  to  any  such  right.  5.  That 
the  child  has  arrived  to  the  age  of  twenty-one  *year8,  is  not  a 
reason  for  discharging  the.  defendant  from  the  obligation  of 
this  bond,  by  which  he  has  expressly  stipulated  to  indemnify 
the  town  at  all  times  thereafter.  The  expression  bastard  child, 
was  merely  descriptive  of  the  person,  and  does  not  import  any 
limitation  of  the  time  to  which  the  obligation  was  to  extend. 

Judgment  for  the  plaintiffs. 


ALBANY, 
Aufutt,  1906 

CUBBIE 

V. 
HOOBK 


[«492 


CuRRiE  against  Moore. 

IS  behalf  of  the  defendant,  a  motion  was  made  for  judg- 
ment as  in  case  of  nonsuit,  for  not  bringing  this  cause  to  trial 
at  the  last  sittings,  in  New-York. 

For  the  plaintiff,  an  affidavit  was  read  that  issue  was  joined 
m  March  last,  and  that  if  the  cause  had  been  noticed  for  trial, 
it  could  not  have  been  tried,  as  older  issues  on  the  calendar  of 
the  sittings,  were  not  called  on  in  their  turn,  or  tried. 

Per  Curiam.  The  excuse  is  reasonable  and  sufficient.  The 
pjaintiff  omitted  to  give  notice  of  trial  at  his  peril ;  but  the 
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ALRANY,  event  shows  that  the  notice  would  have  been  of  no  use,  aad 
.^^gy*i^'^  have  craeled  only  an  unnecessary  expense  and  tiouble.  Th* 
motiiMi  must  be  denied  ;  this  must  be  understoody  however,  si 
applicable  only  to  trials  in  the  city  ofNew-Yorkj  and  withi 
view  to  the  known  course  of  business  at  the  sittings  and  cir- 
cuits in  that  place. 

Rule  refused. 


Stevenson  against  Beecker,  Survivor,  &c. 

If  Mftie*  vol-  JONES^  for  the  defendaift,  moved  for  judgment  .as  in  case 
t£^"caiu6"to  of  nonsuit  in  this  cause,  upon  a  report  of  referees.  After  the 
referees,  the  cause  was  at  issuc,  the  parties  agreed  to  submit  it  to  leferees, 
rnierfere\o  set  &nd  that  their  re|t3rt  should  be  conclusive ;  and  that  if  they 
iiside  the  report,  decided  in  favor  of  the  defendant,  he  should  be  entitled  tea 

cren  ob  an  am*  •     i  .     r  l» 

davit  of  meriti.  judgment  ofnousuit. 

[*4931  *Van  FecA^en,  contra,  read  an  affidavit  showing  that  the 

report  was  wrong  on  the  merits  of  the  case.     The  suit  was  oo 

(«)  Jtkmtan  t.  a  spocial  Contract  for  the  delivery  of  a  certain  quantity  of  com, 

MmUfin,  ^^  P&r^  of  which  only  had  been  delivered  ;  the  referees  would  not 
allow  the  plaintiflf  to  recover  on  a  quantum  valebai,  as  he  had 
failed  on  the  performance  of  a  special  contract.  (See  4  Esp, 
Cases,  95.  1  Term  Rep,  134.  Bvlhr't  N.  P.  139.  JEsp.  Dig. 
140.) 

Pe^  Curiam.  The  submission  to  referees  was  in  nature  of  an 
arbitration.  The  case  does  not  appear  to  be  such  as  required 
the  examination  of  long  accounts,  or  proper  to  be  referred 
under  the  act.  It  comes,  therefore,  within  the  reasoo  of  oar 
decision  of  Miller  fy  Underhill  v.  Vaug^han,  {Ante^  315.) 
There  is"  no  pretence  of  misbehavior  in  the  referees,  and  the 
parties  having  agreed  that  their  report  should  be  concludve, 
they  must  abide  by  it.     We  give  no  opinion  on  the  merits. 

Rule  granted.  * 


Rue  against  Sprague  &  Consaulis. 


^  ^  '^      VAN  TEVEREN  moved  for  leave  to  withdraw  the  assign 
u  it  too  late  to  ment  of  errors,  and  for  a  rule  that  the  justice  amend  the  return 
•mendnimt  "  ^^  ^^^  Certiorari  in  this  cause. 
u»  return  to  a      jj  jjleecker,  contra. 

Per  Curiam     The  party  is  too  late,  after  an  assigninent  o! 
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errors,  to  move  to  amend  the  return.    Before  assigning  errors,     Albany, 
he  ought  to  have  applied  to  a  judge  for  an  enlargement  of  the  ^^^^[^^^ 
rule ;  and  the  reasons  assigned  in  his  affidavit^  for  not  obtain-   Richarvsoii 
inff  such  an  order,  are  insufficient.  „  ^'' 


Richardson  against  Backus. 

RUSSEL  moved  to  set  aside  the  taputt  ad  BoiUfacuminm  in  a  writ  of  emt 
this  cause,  for  irregularity,  and  that  the  defendant  be  discharged  "^^  *^  broughi 
from  custody.  From  the  affidavit  it  appeared  *that  the  rule  L  *  ^?^  J 
for  judgment  was  entered  the  15th  day  of  May  test,  and  the  meni7an</"bS 
jttd^ent  roll  filed  the  21st  day  of  Jtme.  A  recognisance  of  m  error  may  be 
bail  in  error  had  been  duly  entered  into  in  Fehruary  term  last,  jUJjgi"  at**'his 
and  on  the  23d  day  of  J^e  last,  a  writ  of  error  was  filed  with  JJ*"^!**^"'  ^^ 
the  clerk  of  this  court,  and  on  the  same  day,  notice  of  the  writ  gidered  as  ^^ 
and  of  the  bail  in  error  was  served  on  the  agent  of  the  attorney  j^ff  effect  from 
of  the  plaintiff,  in  Albany;  and  a  like  notice  was  afterwards,  n* u"' niScfem 
on  the  4th  oi  July,  served  on  the  attorney  himself,  who  resides  if«^penaitybe 
in  the  county  of  Washington.  The  ca.  sa.  was  issued  the  Se  jud^nu 
26th  day  of  June^  on  which  the  defendant  was  taken  the  9th  and  baU  cannot 
day  o{  Julyy  and  imprisoned.  It  was  contended,  1.  That  the  reco^aance/' 
writ  of  error  was  a  supersedeas  in  this  case,  and  the  execution,  Notice  of  bai. 
therefore,  irregular.  (See  1  Term  Rep.  279.  Jacques  v.  Nixon,  b^orc°whom^  u 
Bamesy  376.  1  SalJc.  321.  3  Term  Rep.  390.  W.  Bl  1183.  2  was  taken 
Stra,  867. 1186.  1  East,  662.  2  East,  44.  3  East,  546.  WiUes, 
271.  2  Tidd^s  Practice,  K.  B.  101.  Selhn's  Practice,  578.) 

2.  The  rule  for  judgment  ought  not  to  have  been  entered 
rnitil  four  days  after  the  1 5th  of  May.  The  defendant  has  four 
days  in  full  term  before  final  judgment  can  be  entered.  (1  SeU 
Ion's  Practice,  497,  498.) 

Shepherdf  contra.  There  can  be  no  doubt  that  a  writ  of 
error  with  recognizance  of  bail  is  a  supersedeas.  The  act, 
however,  requires  the  bail  to  be  put  in  before  the  court  in 
which  the  judgment  has  been  given,  before  the  writ  of  error 
can  become  a  supersedeas.  The  defendant  ought  to  have 
shown  in  his  notice  before  what  authority  the  bail  was  taken. 
The  recognizance  was  entered  into  during  February  term,  and 
as  the  statute  requires  the  bail  to  be  in  double  the  amount 
recovered,  he  should  have  waited  until  the  judgment  was 
perfected.  The  bail  here  was  put  in  too  soon,  and  could  have 
no  effect ;  a  writ  of  error  is  a  nullity  unless  bail  be  put  in 
within  four  days  after  the  allowance.  (1  Term  Rep.  279.  2 
Term  Rep.  44.     1  Sell(m,  578.) 

RusseJ,  in  reply.  It  was  sufficient  to  give  notice  that  bail 
tvas  put  in,  and  it  was  not  necessary  to  state  before  *whom  it       [  *495  J 
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fallen.  The  plaintiff,  if  dissatisfied,  might  have  applied 
to  the  clerk's  office,  where  the  recognizance  was  filed.  A 
writ  of  error  may  be  brought  before  the  judgment  is  entered 
up.  Here  the  judgment  has  relation  to  the  &st  day  of  Febru- 
ary term,  as  will  appear  fi'om  the  record. 

Per  Curiam.  The  writ  of  error  was  a  mpersedeas  to  the 
execution.  A  recognizance  taken  before  a  judge  at  his  cham 
bers,  is  a  sufficient  compliance  with  the  directions  of  the  act 
Though  taken  after  the  inquisition,  and  before  the  rule  for 
judgment,  it  is  not  vitiated.  It  was  during  the  term,  at  which 
the  inquisition  was  returned,  and  the  motion  made  for  judg- 
ment. The  penalty  was  to  the  amount  of  the  judgment,  and 
the  bail  are  estopped  from  gainsaying  their  recognizance.  It 
will  be  deemed  as  taking  effect  from  the  judgment  As  the 
attorney  of  the  plaintiff  is  supposed  to  have  acted  bona  Jide^  we 
shall  save  him  from  the  consequences  of  his  act.  The  rule  is 
therefore  granted,  with  the  costs  of  this  application,  on  eondi> 
tion  that  no  action  for  false  imprisonment  be  brought  by  the 
defendant 

Rule  granted.(a) 

(a)  See  HiU  ▼.  Tebb,  XBom,  ^  PulL  298.  {otlN.R, 


Jackson,  ex  dem.  Crossett  and  others,  against 
Hunter. 


A  mistake  of  a 
deputy  turvev- 
or  under  the 
turveyor-gene- 
ral,  not  appoint- 
ed b^  Ine  par- 
ties, m  running 
the  boundary 
lines  of  certain 
lots  of  land  in 
the  township  of 
AureliuSf  was 
allowed  to  be 
rectified  so  as  to 
give  to  each  par- 
ty the  quantity 

[•496] 

of  land,  corre- 
■nondiug  with 
tneir  reupcctive 
patenU,  and  the 
map  of  the 
township  on  file 
in  the  oflBce  of 
the  secretary  of 
ttate.  (a) 

(m)  SrsNOSB, 


THIS  was  an  action  of  ejectment  for  land  in  the  township  of 
Aureliusy  in  the  county  of  Cayuga.  The.  cause  was  tried  at 
the  circuit  in  the  county  of  Cayuga^  the  26th  June^  1805, 
before  Mr.  Justice  Tompkins^  when  a  verdict  was  taken  for  the 
plaintiflf,  subject  to  the  opinion  of  the  court  on  the  following 
case. 

The  lessors  of  the  plaintiff  were  seised,  &c.  of  lot  numbet 
39.  and  the  defendant  of  lot  number  48.  in  the  township  of 
Aurelius^  and  the  only  point  in  dispute  was  the  true  boundary 
between  the  two  lots. 

On  the  25th  May^  1802,  the  following  warrant  was  issued 
by  the  surxfeyor^general  of  the  state,  to  Joseph  Annin^  a  ♦sur- 
veyor, and  who  was  a  witness  at  the  trial,  to  survey  two  tiers 
or  ranges  of  lots  in  Aureliua/wi  one  tier  of  which  lot  39.  is  situ- 
ated, and  in  the  other  tier,  the  lot  48.  adjoining  each  other: 
"Whereas,  it  has  been  represented  to  me  that  the  line  between 
the  fourth  and  fifth  tiers  of  lots  in  the  township  of  Aurelius, 
(counting  the  tiers  from  the  north  bounds  of  the  township,)  has 
not  been  run  agreeably  to  the  map  of  the  said  township,  filed  in 
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.the  office  of  the  secretary  of  the  state,  and  according  to  which     Albany, 
the  grants  of  the  several  lots  thereof  have  been  made,  by  reason  ^^^JH^^J^ 
whereof  the  lots  in  the  said  fourth  tier  do  not,  as  heretofore      Jackson 
surveyed,  contain  the  quantities  which  they  ought  respectively      op  J^er 
to  contain :  And  whereas,  it  has  by  law  been  made  the  duty 
of  the  surveyor-general  to  lay  out  the  lots  in  the  said  township  ii;erinr'^'  & 
according  to  the  map  filed  in  the  secretary's  office  as  aforesaid,  JJ|j|®J»jj  jLt^ 
you  are,  therefore,  authorized  and  requested  to  run  a  line  from  Y.cou^iiejokM. 
the  division  line  between  the  said  fourth  and  fifth  tiers  of  lots,  Slnion^Sefivc* 
according  to  the  maps  and  grants  thereof  as  aforesaid,  that  is  ^jJJ^^J^nS 
to  say,  in  such  manner  as  that  the  said  fourth  tier  shall  be  be  Mpponmi.** 
of  the  breadth  of  seventy-seven  chains  and  forty-six  links. 
Whereof  make  a  return,"  &c. 

The  line  between  these  two  ranges  of  lots  was  accordingly 
run  pursuant  to  the  warrant ;  and  it  was  found,  that  the  line 
before  run  gave  to  the  lots  in  one  tier  about  sixty-eight  acres 
more  than  six  hundred  acres,  while  the  lots  in  the  other  tier 
fell  so  many  acres  short  of  six  hundred.  The  new  line  of  divis- 
ion run  by  the  surveyor,  Mr.  Annin,  according  to  the  direct 
tions  of  the  surveyor-general,  gave  to  the  lots  in  each  tier,  a 
square  of  six  hundred  acres.  It  appeared  in  evidence,  on 
comparison  with  the  field-book  of  the  survey  of  the  township 
of  Aurelitu  in  the  clerk's  office,  that  one  of  the  distances  run 
exceeded  the  true  distance,  upon  actual  survey,  above  twelve 
chains. 

The  patents  which  were  issued  for  the  lots  in  question,  did 
not  describe  them  by  any  metes  or  bounds,  courses  or  distances 
of  lines  run,  but  described  them  generally,  as  '^  known  and  dis- 
tinguished on  a  map  of  the  said  township,  *filed  by  the  sur%'eyor-       [  *  497  ] 
general  in  the  office  of  the  secretary  of  state  agreeable  to  law." 

Emott  argued  the  case  for  the  lessors  of  the  plaintifi*,  and 
Woodworih^  Attorney  General,  for  the  defendant. 

By  the  lawsf  referred  to  in  the  argument,  it  appears  that  on     t  Gretnieafs 
the  28th  February,  1789,  the  commissioners  of  the  land-office  ^tTo/N.^Y. 
were  authorized  to  direct  the  surveyor-general  to  lay  out  cer-  vol. «.  n.  28*i.  •.' 
lain  lands,  comprehending  the  premises  in  question,  into  town-  voi.\  p.^.*i; 
ships  of  60,000  acres  each,  and  these  townships  into  one  hun-  2,3,4.  ' 
dred  lots  each,  and  each  lot  to  be  as  nearly  square  as  possible, 
and  to  contain  600  acres  each,  and  to  be  numbered  in  numeri- 
cal order.     One  copy  of  such  map  was  to  be  filed  in  the  office 
of  the  secretary  of  state,  and  another  in  the  office  of  the  sur- 
veyor-genera!.    The  lots  were  to  be  then  ballotted  for  by  the 
persons  who  were  entitled  to  them.     And  the  surveyor-general 
was  directed  to  run  the  outlines  of  each  township,  at  the 
expense  of  the  state,  and  make  a  map  thereof;  and  on  the 
same  map  to  subdivide  the  townships  into  lots  of  six  hundred 
acres  each,  one  copy  of  which  map  was  to  be  filed  in  the  secre- 
tary's office,  and  another  in  the  office  of  the  clerk  of  the  county 
where  the  lands  were  situated;  and  patents  were  to  issue  for 
each  lot  agreeably  to  such  map  on  file  in  the  secretary's  office. 
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P«r  Curiam.  There  is  an  evident  mistake  made  by  the 
deputy  surveyor  first  employed  to  run  the  lines,  and  he  was 
appointed  without  the  consent  of  the  parties.  The  map  filed 
in  the  office  of  the  secretary  of  state,  and  referred  to  in  the 
patents  for  the  lots,  is  correct  and  agreeable  to  law.  The  de 
fendant  has  got  more  land,  and  the  plaintiff  less,  than  they 
ought  to  have  had,  by  their  respective  patents.  Nothing 
appears  to  have  been  done  on  the  part  of  the  plaintiff,  by  which 
he  is  concluded  as  to  his  ri^ht  to  have  this  mistake  corrected. 
We  are,  therefore,  of  opimon,  that  the  plaintiff  is  ^ititled  to 
judgment* 

Judgment  for  the  {daintiff. 


[  *  498  ]  *Jackson,  ex  dem.  Wyckoff,  against  Humphrey. 


The  proof  of 

the  cxeculton 
of  a  deed  can- 
not be  taken 
by  a  judge  of 
this  slate,  out  of 
the  jurisdiction 
of  the  state.  The 
jud^e  before 
whom  the  proof 
is  taken  is  a 
competent  wit- 
ness  to  prove 
that  it  was  done 
out  of  the  state ; 
but  he  is  not 
bound  to  answer 
any  question 
that  may  im- 
peach his  con- 
duct ai  a  public 
officer. 


fSavUle,  91 

\H  Viner,4A6. 
IE.)  pi.  9. 


THIS  was  an  action  of  ejectment  for  a  lot  of  land,  No.  49 
in  the  township  of  Ulysses^  in  the  county  of  Cayuga,  The 
cause  was  tried  at  the  circuit  in  the  county  of  Cayvga^  the 
27th  Jtme,  1805,  before  Mr.  Justice  TampJcina. 

On  the  trial,  the  defendant  offered  to  prove  by  the  late  jtidge 
of  the  county,  before  whom  the  deed  of  the  lessor  of  the  plain- 
tiff was  proved  by  the  subscribing  witness  thereto,  that  such 
proof  was  taken  in  Cojuida,  and  out  of  the  jurisdiction  of  this 
state.  The  defendant  further  offered  to  prove,  that  the  sub- 
scribing witness  could  not  have  known  the  facts  respecting  the 
identity  of  the  grantor,  as  testified  by  him  before  the  judge 
who  took  the  proof;  and  also  to  impeach  the  general  character 
of  the  witness  as  a  man  of  truth  and  veracity.  This  testimcmy 
was  overruled  by  the  judge,  who  directed  the  jury  to  find  a 
verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
new  trial,  for  the  misdirection  of  the  judge. 

Emott,  for  the  defendant.  The  proof  offered  was  not  against 
a  record ;  for  the  proof  of  a  deed  in  the  manner  prescribed  by 
the  act  is  not  a  matter  of  record,  so  as  to  preclude  any  aver- 
ment against  it  In  Englandy  enrolments,  of  deeds  are  not 
considered  as  records.f  There  is  a  difference  between  a  record 
and  a  thing  recorded Ji  If  it  be  not  a  record,  was  the  manner 
of  taking  it  legal?  The  proof  o{ a  deed,  and  its  acknowledg- 
ment^ are  different.  The  rormer  must  be  on  the  oath  of  wit- 
nesses; the  latter  is  made  by  the  party  without  oath.  The 
judge  had  no  authority  to  administer  an  oath  out  of  this  state. 
The  statute  gives  no  such  authority.  No  officer  can  go  out 
of  his  jurisdiction  to  exercise  his  powers.  Suppose  tlie  witness 
guilty  of  perjury,  could  he  be  convicted  in  this  state  on  an  oatli 
taken  out  of  the  state  ?  If  the  judge  acted  under  a  mistake, 
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ne  is  not  criminal,  and  was,  therefore^  a  competent  witness; 
and  from  the  imture  of  the  case,  there  can  be  no  other.  2. 
The  evidence  to  discredit  the  witness  ought  to  have  been 
admitted.  '^Proof  made  before  a  judge  in  this  way,  ought  to 
have  no  greater  effect  than  when  it  is  taken  in  court  in  other 
cases,  where  you  may  always  offer  evidence  against  the  credit 
of  a  witness.  Considering  the  numerous  officers  and  magis* 
trates  who  are  authorized  to  take  the  proofs  of  deeds,  it  will 
be  attended  with  vecy  pernicious  consequences,  if  it  be  not 
allowed  to  question  the  credit  of  the  witnesses  produced.  It 
is  ex  parte  proof,  and  ought  to  be  considered  as  no  more 
than  prima  facie  evidence,  which  may  be  repelled  by  testimony 
on  the  other  side. 

Henry,  contra.  The  power  granted  to  certain  officers  and 
magistrates  to  take  proofs  of  the  execution  of  deeds,  is  not  a 
judicial  power.  It  is  not  local  in  its  exercise ;  it  is  a  mere  per- 
sonal trubt  >md  confidence.  Tt  is  a  common  practice  for  judges 
to  take  tlKi  acknowledgment  or  prooFof  <^^ds  out  of  their 
counties.  On  the  principle  contended  for  by  the  other  side, 
the  proof  of  a  deed  in  one  county,  taken  by  a  judge  of  another 
county,  v/ould  be  void.  The  objection  as  to  convicting  the 
witness  in  case  of  perjury  is  not  conclusive ;  for  suppose  a 
witncsii,  who  is  examined  in  a  foreign  country,  under  a  com- 
mission fi-om  this  court,  commits  perjury,  he  cannot  be  pun- 
ished here.  The  certificate  appears  to  be  endorsed,  as  if  the 
proof  was  taken  in  the  county  of  Cayuga,  2.  It  is  true,  that 
an  enrolment  of  a  deed  is  not  such  a  record  as  imports  abso- 
lute verity.  But  it  is  so  far  conclusive,  that  it  cannot  be 
avoided  by  an  objection  to  the  witness  on  whose  oath  it  was 
proved.  The  witness  may  have  sworn  falsely,  and  yet  the 
deed  be  genuine.  Its  genuineness  ought  tc  be  impeached  by 
different  and  higher  evidence, 

Fer  Curiam.  The  judge  before  whom  the  proof  of  the 
deed  was  made,  was  a  competent  witness  to  prove  that  it  was 
done  in  Canada;  and  if  that  fact  be  established,  the  proof  was 
illegal  and  iroid.  The  oath  administered  in  Canada  was  ex- 
trajudicial, and  of  no  validity. (a)  The  judge  had  no  author- 
ity to  administer  an  oath  out  of  the  jurisdiction  of  this  state, 
nor  could  the  witness,  in  such  case,  be  indicted  for  perjury. 
Though  the  judge  was  a  competent  witness,  *he  would  not 
have  been  bound  to  answer  any  questions  impeaching  the  in- 
tegrity of  his  conduct  as  a  pubhc  officer.  We  are  of  opinion 
that  a  new  trial  ought  to  be  granted,  with  costs  to  abide  the 
event  of  the  suit. 

New  trial  granted. 

(a)  Tn  5  Bos.  4*  P**ii'  67.  a  fnt  was  allowed  to  pass  oa  the  affidavit  of  the  coimnis- 
monefB  for  takiq^  the  acksowledgment  of  the  party  in  France,  made  before  an  English 
niafl[istrate  then  m  France.  In  O* Mealy  v.  JVewell,  (8  East,  364.)  a  party  was  held  to 
bail  on  an  affidavit  made  by  the  plaintifi*.  in  France,  before  a  French  iiotaiy  poblic. 
WtUh  V.  HiU,  (S  Johns.  Rtp.  373.)    Hcpkmt  v.  Menderback,  (d  Johut.  Rep.  hi.) 
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Orvis  against  THOMraoN,  qui  torn,  &c. 

2I5*  "lESdUJ  FROM  the  return  to  the  certiorari  in  this  cause,  it  a(>peai<d 
mora  thaa  two  that  the  pkintiflT  in  error  was  prosecuted  by  the  defeDdaiit  ir 
feS*^conillS  error,  qui  ianty  &c.,  before  a  justice  of  the  peace,  to  recover 
•ionen  of  cs-  the  penalty  of  25  dollars  for  selling  strong  liquors  by  retail, 
^  a"m3ofi5  without  having  a  license  according  to  the  act  (Laws  of  N.  F. 
DreMBt,iivaiiZ  vol.  1.  D.  484.  s.  1.  3.)  The  defendant  below  had  been  ap- 
maioii?'  pffct*  po>n^^<*  ^^^  licensed  as  a  tavern-keeper,  at  a  meeting  of  the 
eat,  uga  tbe  Supervisor  and  eight  justices  and  commissioners  of  excise,  by  a 
ll**tavera  ^Zc,  ^^P^^^J  ^^  them  present,  and  his  license  was  signed  by  five  of 
it  is  siScionti  the  justiccs,  bot  not  by  the  supervisor,  who  was  present^  and 
^!nK»r*refiuS'  ''^^  requested  to  sign  it.  Judgment  was  given  for  the  plain- 
It  if  not  iodis^  tiff  below  airainst  the  pfesent  plaintiff  in  error. 

pensablethatbe  ^^  . '^  '^ 

^Moki  sign  the      Gold,  for  th6  plaintiff  in  error.    By  the  first  section  of  the 
**■**•  act,  the  supervisor  of  the  town,  and  two  justices,  are  declared 

commbsioners  of  the  excise ;  or  if  there  be  not  two  justiees 
of  the  town,  or  they  be  absent,  the  supervisor  may  associate 
with  him  any  other  justices  of  the  county  for  that  purpose 
*  The  supervisor  is  a  mere  member  of  the  board  of  commis- 
sioners, and  has  no  authority,  or  negative,  beyond  the  other 
members ;  a  license  signed  by  a  majority  of  the  commisaoners 
present  must  be  valid. 

Plaity  contra.  The  third  section  of  the  act  requires  three 
commissioners  to  be  present^  of  whom  the  supervisor  must 
always  be  one,  alid  no  license  can  be  granted  until  they,  or  a 
majority  of  them,  are  satisfied  that  the  person  applying  for  a 
Ucense  is  of  good  moral  character,  and  of  competent  abilities 
to  be  a  keeper  of  a  tavern,  &c.     The  license  is  directed  to  be 

I  *  501  ]  under  their  respective  hands  and  ^seals,  and  their  proceed- 
ings or  resolves  are  to  be  reduced  to  writing,  and  severally 
subscribed,  &c,  Though  it  majr  not  be  requisite  that  all 
should  consent  to  the  license,  yet  it  must  be  subscribed  by  all. 
This  being  a  grant  of  anthority,  it  must  be  construed  strictly. 
The  supervisor  has  a  negative  on  the  two  justices,  who  have  a 
negative  on  him.  It  may  have  been  the  duty  of  the  supervisor 
to  dissent,  jret  without  his  signature  the  license  is  void.  If  die 
supervisor  and  two  of  the  justices  had  signed  the  license,  it 
would  have  been  valid,  though  not  by  a  majority  of  those 

^  present. 

2.  Again,  there  is  no  resolution  that  the  person  was  of  good 
moral  character,  nor  that  any  tavern  was  necessary,  &c.,  which 
things  are  required  by  the  act. 

3.  The  board  was  not  legally  constituted.  The  act  con« 
fides  the  power  to  three.  If  they  assemble  and  deliberate 
with  a  greater  number,  they  cease  to  be  a  legal  board.     Mixed 
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with  do  muiy  persons  clothed  with  no  such  authority,  they     Albany, 
canaot  act  nor  exercise  their  legitimate  functions.  ^t^^!^^^ 


ik  Gold^  in  reply.     The  law  intended  only  that  there  should 

be  tfiree  commissioners  at  least.  A  greater  number  does  not 
II!  inrdidate  the  acts  of  the  board.  The  supervisor  did  not  select 
1^  any  two  present.  The  essential  point  is  the  moral  character 
of  the  person  to  be  licensed.  It  would  be  absurd  that  two 
f.  should  certify  to  that  fact,  and  yet  three  be  required  to  sicn 
f  the  license.  The  act  merely  directs  the  mode  of  granting  the 
i,  license,  that  is,  it  must  be  signed  and  sealed.  Where  a  power 
^  of  a  public  nature  is  ^iven  to  persons  who  are  to  be  assembled 
',  to  exercise  it,  the  opmion  of  the  majority  must  always  govern.'  - 
jy  This  is  a  general  principle,  recognized  by  various  authorities,!.  tl-BM.4»Pii<». 
^d  it  is  founded  in  coovenienoe  and  justice.    A  contrary  doc-  f^;  b.  2!  jG^. 


trine  would  be  productive  of  veiy  great  embarrassment  and  ^^i"^--^  ^*^" 
inconvenience.  -Rg».«a. 


Per  CurtMm.  The  license  produced  by  the  defendant  below 
was  valid.  The  act  of  a  majority  of  the  commissioners  of  ex- 
cise was  sufficient,  and  it  was  so  considered  in  the  case  of 
Palmer y  qui  torn,  &c.,  v.  Downey,  decided  in  this  court,  in  Oo' 
tober  term,  1801.  The  supervisor  may,  in  his  discretion,  asso- 
ciate more  than  two  justices  with  him,  as  ^onunissioners  o[  [  *  502  ] 
excise.  The  number  is  not  limited  by  the  act  to  ihret  and  no 
more.  The  consent  of  the  supervisor  is  not  indispensable.  If 
a  majority  of  the  commissioners  present  sign  the  license,  it  is 
sufficient.    The  judgment  below  must  be  reversed. 

Judgment  reversed. 


Mills  against  Kennedv. 

THIS  cause  came  before  the  court  on  a  certiorari.    The  ^^^tj^""*^^ 
defendant  in  error  brought  his  action  against  the  present  plain-  mnjger^'*^ 
tiff  in  error,  a  constable  of  the  town  of  Johnstown,  in  the  •?V2^*'  ^ 
county  of  Montgomery,  for  not  levying  certain  executions  at  any  put  S?th« 
the  suit  of  the  plaintiff  in  error,  and  delivered  to  him  to  be  county, 
executed  within  twenty  days  after  receiving  the  same,  and  for 
not  paying  the  debts  and  costs  in  ten  days  thereafter  to  the 
plaintiff,  in  the  manner  required  by  the  act,  ^'for  the  more 
speedy  recovery  of  debts  to  the  value  of  twenty-^Bvc  dollars.**!  \LamifN.  ? 
The  executions  were  directed  to  the  constables  of  the  different  JjJ*  i-  p-  wo  » 
towns  in  which  the  defendants  resided,  and  not  to  the  consta- 
ble of  Johnstown;  but  were  delivered  to  the  defendant  in 
error  to  be  executed.    The  justice  who  issued  the  executions 
was  removed  from  office  three  days  after  they  were  issued.    It 
was  proved,  on  the  trial  below,  that  atl  tiie  defendairts  had 
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ALBANY,  sufficient  personal  property  to  satisfy  the  executions  if  Ae; 
^^UJ^fjJ^  had  been  levied,  and  that  before  the  expiration  of  thirty  days, 
WiLsoH  Milb  left  the  executions  at  the  house  of  the  justice,  who  iru 
then  out  of  office,  with  a  memorandum  that  he  could  find  nei- 
ther the  property  or  persons  of  the 'defendants,  but  no  return 
was  endorsed  on  them.  The  court  below  gave  judgment 
against  the  present  plaintiff  in  error,  for  the  amount  of  the 
executions  so  delivered  to  him  to  be  executed. 


Marsh. 


Cady y  for  the  plaintiff  in  error. 

Hildrethf  contra. 

r  *503  ]  *Per  Curiam.    By  the  17th  section  of  the  act,  any  consta- 

ble may  serve  process  under  that  act,  and  the  liability  created 
by  the  15th  section  must  he  considered  as  coextensive  with 
the  power  of  the  officer  to  execute  the  process.  It  appears  in 
regard  to  one  of  the  executions,  that  the  defendant  in  error 
was  clearly  in  default,  for  no  cause  was  shown  why  he  did  not 
levy  and  collect  the  money.  As  to  the  other  executions,  the 
evidence  does  not  appear  sufficient  to  charge  him ;  but  the 
excess  of  damages  here  is  too  small  to  justify  our  interference, 
on  the  ground  of  the  insufficiency  of  the  evidence  to  support 
it,  even  if  we  could  affirm  a  judgment  in  part,  given  under  the 
26  dollar  act ;  but  on  that  pomt  we  give  no  opinion.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 


A  couni  OB  ck- 
eed  b  •  sale 
cannot  b«  joined 
with  a  money 
couni;  beinptor< 
and  asswnpsitf 
they  require  dif- 
ferent pleas. 
Where  the  con- 
tract of  sale  is 
reduced  to  writ- 
ing, 3roa  cannot 
■lOfltain  an  ac- 
ti<m  on  an  nn- 
plied  warrant, 
out  only  for  a 
tieedt.  See  ante, 
P  414. 


Wilson  against  Marsh. 

THE  declaration  in  this  cause  contained  two  counts.  The 
first  count  stated,  that  whereas,  on  the  31st  Augxut,  1805,  at, 
&c.,  a  certain  communication  and  conversation  was  had  and 
moved  between  the  plaintiff  and  defendant,  of  and  concerning 
certain  four  obligations  or  bills  for  the  payment  of  wheat, 
(which  are  set  forth  in  the  declaration,)  and  thereupon  the 
defendant  offered  to  sell  and  transfer  the  said  obligations  or 
bills  to  the  plaintiff,  and  to  induce  the  plaintiff  to  purchase 
the  same,  did  affirm  to  him,  that  the  said  obligations  were 
good  and  collectable,  and  that  the  obligor  was  good  and  suffi- 
ciently able  to  pay,  and  would  pay  the  same  according  to  the 
tenor  and  effect  thereof,  to  which  affirmation  the  said  plain- 
tiff gave  credit,  &c.,  at  the  special  instance  of  the  defendant, 
bought  the  same,  &c.,  and  paid  to  him  a  large  sum  of  money, 
&Ctf  upon  all  which  obligations,  an  assignment  in  writing  was 
endorsed  and  executed  by  the  defendant  to  the  plaintiff,  and 
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to  induce  the  plaintiff  to  accept  the  sam^,  Oie  gaid  defendant 
did  *then  and  there  falsely  and  wickedly  allege  ana  *opresent« 
that  the  said  obligations,  and  the  assignments  thereon,  wei^ 
good  and  sufficient,  &c.  Nevertheless,  the  said  defendant, 
his  affirmation,  promise  and  dssumpHt  aforesaid,  not  regarding, 
&c.,  hath  not  performed,  <Spc.,  and  the  plaintiff  avers  that  the 
defendant,  at  the  time,  &c.,  well  knew  that  the  obligor,  &c. 
was  unable  to  pay  and  satisfy,  &c.  The  second  cowU  was  for 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  To  ,this  declaration  there  was  a  demurrer  and 
joinder. 

Emotty  in  support  of  the  demurrer,  contended  that  the 
counts  in  the  declaration  could  not  be  joined.  The  first  count 
was  on  the  deceit  in  the  sale,  for  there  was  no  assunmsit  laid. 
Being,  therefore,  in  tortj  it  required  a  plea  of  not  guifty,  while 
the  second  count  required  a  plea  of  non  assumpsit.  Here  he 
was  stopped  by  the  court,  who  desired  to  hear  the  other  side. 

Goldy  contra.  This  mode  of  declaring  is  certainly  anoma- 
lous ;  but  it  has  been  allowed.  The  count  is  on  an  implied 
warranty  in  the  sale,  not  on  the  deceit.  An  affirmation  or 
representation  amounts  to  an  implied  warranty  in  law,  for 
which  assumpsit  has  of  late  years  been  allowed  to  be  a  proper 
mode  of  declaring  ;  if  so,  the  money  count  may  be  Joined ; 
and  the  general  plea  of  non  assumpsit  is  sufficient.  (2  East, 
314.     Douglas,  18.     3  Term  Rep.  57.) 

Livingston,  J.  Here  is  a  written  assignxiient.  You  cannot 
recover  on  a  parol  affirmation  made  at  the  time,  on  the  ground 
of  warranty.  You  must  go  for  the  deceit.  {Ante,  p.  414. 
Mumford  and  others  v.  MPherson  and  others.) 

Thompson,  J.  All  the  cases  of  an  affirmation's  being  an 
implied  warranty,  relate  to  the  tUle  only,  not  to  the  qxudity  of 
the  thing  sold. 

Per  Curiam*  The  first  count  charges  that  the  defendant 
made  b.  false  affirmation  sder^er,  and  is  clearly  in  deceit,  and 
not  on  any  warranty.  It  states  further,  that  there  was  a  writ- 
ten assignment  which  contains  no  warranty.  The  plaintiff, 
therefore,  could  maintain  an  action  only  for  the  deceit.  The 
first  count  requires  a  plea  of  no^  guiUy,  *and  the  second,  nan 
assumpsit.  Two  causes  of  action,  as  tort  and  assumpsit,  which 
require  different  pleas,  cannot  be  joined.  The  demurrer  is 
well  taken,  and  the  defendant  is  entitled  to  judgment ;  bnt 
the  plaintiff  has  leave  to  amend  his  declaration  on  payment  of 
co^ts. 

Judgment  for  defendant 


ALBANY, 

Anguit,  1806; 


Marsh.  ' 
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August,  I80S. 


Fisher  agednsl  Chandler. 


ON  cetfi&rmi.  The  action  bebw  wos  to  recover  the  amonot 
Wbera  some  of  a  flubscfiplioii  to  a  school  lor  oii£  year.  On  producing  the 
b^l^l^^l^Kd'^  mibscription^paper,  the  defendant  below  denied  that  he  had 
m  josUce  of  the  ever  signed,  or  authorized  any  person  to  put  his  name  to  it 
S^tTnot  revenw  ^  witness  was  swom,  and  on  hk  eridencei  which  was  not  par* 
bis  judgmeot,  tkulariy  Stated,  the  justice  gave  judgment  in  favor  of  die 
u^lS^t^  plaintiff. 


support  Tjudg.       Van  Antwerp,  for  the  plaintiff  in  error. 


ent. 


h^cdii,  for  the  defendant. 

Per  Cwriam.  There  was  some  evidence,  though,  perhaps, 
not  sufficient  to  support  a  judgment  We  have  never  gcHie  so 
far  as  to  say,  that  where  there  is  some  evidence  taken,  how- 
ever light,  that  the  judgment  ought  to  be  reversed.  If  we 
were  to  reverse  judgments  on  such  a  ground,  there  would  be 
no  end  to  writs  of  certiorari.  Here  is  evidence  prim'i  faciei  at 
least 

Judgment  affirmed,  (a) 

in)  t/«*iM.  12^.189. 378.    S  yoAflS.  JS9. 4S5.  439.    4  Johu,  Rep.  ^SS 


St  AFFORD  against  Green. 

Iw«-'**on  "i  ^(^OT  moved  in  arrest  of  judgment  in  this  cause,  which 
motioo  in  airest  was  an  actiou  of  slander.  There  were  several  counts  in  the 
wM"*fe*"'tiiit  .^^^laration,  in  one  of  which  the  words  charged  were,  "  He 
if  one  count  in  BwoTe  false  before  Squire  Andrews,  and  I  can  prone  i^"    There 

L*  506  ]  was  no  colloquium  stated,  but  a  mere  innuendoy  *that  it  waa  in 
s  declaration  a  Certain  cause  depending  before  a  justice,  &c.  There  was  a 
ISieT*'  "counij  general  verdict  for  the  plaintiff,  and  it  was  objected  that  the 
i(ood,  and  a  above  words  did  not  amount  to  a  charge  ofpetjwyy  which  eon- 
Sd^'ihe*  j^d^'  sisted  in  swearing  falsely  in  a  matter  material  to  ah  issue,  or 
before  whom  poiut  in  question,  before  some  court.  A  person  might  swear 
iried^^certifics  ^Iscly,  yet  uot  be  guilty  of  the  crime  of  perjury.  It  was  con- 
that  the  evi-  tended  that  the  count  was  bad,  and  not  helped  by  the  tnitiieR<fe, 
pS?t1?daI^  a^  ^or  could  the  verdict  be  amended,  (a) 

count^but^went  Vun  Vechtenw[id  Skepherdy  contra,  contended,  that  the  old 
counte*  *^*ib8  ^'^^  strict  rulo  of  construction  had  been  done  away;  that 
plaintiff  ma;r  words  are  to  be  taken  in  their  natural  sense,  and  as  they  would 
filXment^oaOM  ^  understood  by  the  hearers.     Though  the  meaning  of  the 

J!"*!.  Jff!!r!!t  (fl)  I  Carne*,  318.  Mopkhur,  BeudU,  MiUi^an  v.  Tfwm,  6  Wend.  Rep.  412.  Xoirit 
J"  P'y™*"  V-  Purkam,9  Cow.  Rep.  151.  Highland  Tun^e  Co.  v  M'Kean,  II  Johns.  Rep.9e 
«*>•*•  Niven  v.  Munn,  13  Jofuu.4B.    13  Johns.  90, 
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words,  in  themselves,  be  uncertain,  yet,  if,  from  the  circum- 
stances and  manner  in  which  they  were  spoken,  it  is  obvious 
they  were  uttered  maliciously,  and  with  a  view  to  disparage 
another,  the  jury  and  the  court  may  make  the  inference,  as  to 
their  meaning,  here  put  in  the  innuendo.  They  cited  various 
cases  in  which  the  words  were  equally  uncertain,  yet  held 
sufficient  (a)  Yet  if  this  count  were  bad,  still  the  verdict  miffht 
oe  amended  by  the  notes  of  the  judge,  so  as  to  apply  it  to  the 
good  counts,  (i) 

Per  Curiam.  The  count  in  question  is  certainly  bad;  but 
as  it  appears  from  the  judge's  certificate  that  the  evidence  did 
not  particularly  apply  to  that  count,  we  are  of  opinion  that  the 

1'udgment  ought  not  to  be  arrested,  but  that  the  plaintiff  have 
cave  to  enter  up  his  judgment  on  the  good  counts,  on  pay- 
ment of  costs,  (c) 

Motion  denied,  (d) 

la)  4  Bac.  Abr.  50i.  (old  edit)    3  Levinx,  69.    2  Ld.  Ram,  ^9.    8  Mod,  St,    Cro. 
EUz.  135.  297.  343. 482.    3  Caifie#,74.  PeUon  v.  Ward, 

lb)l  TtrmRqf.li6.  ZTermRq^eSB.  Jkmg.Sm.    I Bo».  ^ F^UL 90B.    1  CmMt, 

<e)  J>^igl<u,  Sn,  Eddoet  v.  Hopkhu, 

{d)  Sm  Baehu  v.  RkkardstM,  (5  JMm.  Rep,  478.) 


ALBANY. 


Hatfield  against  Baldwin. 

OSTRANDER  moved  for  a  rule  to  stay  further  proceedings 
in  this  cause,  upon  payment  of  the  amount  of  the  verdict  with 
the  costs,  up  to  this  time,  the  same  having  been  tendered  to 
the  plaintiff. 

Henry y  contra,  read  an  affidavit,  stating  that  this  was  *an 
action  of  slander ^  in  which  a  verdict  was  found  for  the  plaintiff, 
who  wished  to  have  it  entered  up  of  record,  in  justification  of 
his  character. 

Per  Ouriam.  Whenever  the  defendant  tenders  the  whole  (e)tkoo»siud 
amount  of  the  demand  of  the  plaintiff,  with  all  the  costs  which  ^qJ^  SfTii 
have  accrued,  it  would  be  unjust  to  oblige  the  defendant  to  XJJU^gJj^ 
pay  further  costs,  and  for  no  beneficial  or  necessary  purpose. 

SpENCKa.  J.,  diuenied.  A  tender  may  be  made  before  th^ 
action,  or  before  issue  joined)  but  I  know  of  no  rul^  that 
obliire^s  the  plaintiff  to  accept  a  tender  aflter  verdict. 

Riil^  granted, 


If  the.defeno 
ant,  after  ver- 
dict, tedder  the 
amount  recover- 
ed with  all  the 
eosts  jp  to  the 
time,  the  court 

[•507] 

win  order  Air- 
ther  proeeed- 
iiigB  to  be  stay- 
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ALBANY, 
August,  1805. 

Burr  against  Reeve* 


PjL^TT  moved  to  vacate  the  assessment  of  damages  made 
If  the  clerk  by  the  clerk  in  this  cause,  and  that  the  clerk  be  ordered  to 
make^  muii^  assoss  the  samc  anew,  there  being  an  evident  mistake  in  the 

ment   of  dam-  calculation. 
ajpes,  the  court 

will  order  him      Per  Curiam.     The  mistake  is  apparent,  and  must  be  cor- 
rected. 

Rule  granted. 


to  make  another 
assessment 


Griswold  against  Lawrence 

An  agreement      iZOOT,  for  the  defendants,  moved  (or  a  judgment,  as  in 
tria/of  iMcauae  ^^^^^  of nonsuit,  for  not  proceeding  to  trial  pursuant  to  notice. 

Se  defendMt's  Sherwood^  contra,  read  an  affidavit,  stating,  that  the  de- 
and  piaintiTs  fendaut  agreed  with  the  attorney  and  counsel  of  the  plaintiff 
be"in 'writkjl  ^^t  the  cause  should  go  off  without  being  tried,f  and  that 
otherwise    the  noticc  of  the  agreement  was  given  to  the  defendant's  counsel. 

court  will  pant  ^  ^ 

a  rule  for  judg-      p^^  Curiam.     This  agreement  should  have  been  in  writing; 

ment  as  m  case  .  ii^  ^i  i»/»«^  i  »i 

of  nonsuit,  for  but  we  would  uot  grant  the  rule,  if  it  appeared  to  us  that  there 

f not  proceeding,  j^^j  been  any  intention  to  impose  upon  or  mislead  the  *plain- 
508  J       ^[ff  hjg  attorney,  or  counsel.     The  case  cited  is  not  accurately 
3Catn»,  131.     .   1    j  •      *u  * 

Brandt  v.  Ber-  Stated  in  the  report. 

•■««•  Rule  granted,  (a) 

{a)  See  Dttbou  v.  Roota,  (3  Johns.  Rep.  \i^  I 


Franklin  against  Lamb. 

The  rule  for  an  ROOT  moved  to  Vacate  the  rule  entered  in  this  cause  for 
icaiMtTsheriff  ^^  attachment  against  the  sheriff  for  not  bringing  in  the  bod) 
twenty  days  af>  of  (he  defendant.  On  the  return  of  the  writ,  a  rule  had  been 
formwroiS^M^  entered  that  the  sheriff  bring  in  the  body,  &c.  in  twenty  days, 
plies  only  to  or  that  an  attachment  issue.  Twenty  days  afler  service  of 
Inor^r to^m>  "^^*^^  ^^ ^^^  ''**'®»  ^  ^"'^  absolutc  for  an  attachment  was  en- 
pei  the  sheriff  to  tcrod.  No  attachment  had  in  fact  issued,  and  the  sheriff  had 
-etum  them.      p„|  j,j  ^ail  afterwards,  and  justified. 

Sherwood,  contra,  objected,  that  the  rule  having  been  made 
absolute,  in  the  vacation,  in  July,  1805,  the   defendant  oi 
sheriff  ought  to  have  appeared,  and  put  in  and  perfected  bail 
and  then  applied  at  the  next  term  for  relief. 
393 
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Per  Curiam.    The  rule  for  an  attachment  after  twenty  days'     ALBANY, 
notice  of  the  first  rule,  applies  only  to  writs.    The  rule  for  an  ,^^^^l}^^ 
attachment  in  this  cause  was  a  mere  nullity.  Matter  of 

Strattoic 
Motion  withdrawn.  and  other*. 


GuRNEE  against  Dessies. 

ON  the  return  to  the  certiorari  in  this  cause,  the  only  error  A  slave,  after  b« 
assigned  was,  that  the  justice  had  refused  to  admit  the  evidence  (hsedom*°*k  a 
of  a  free  black  man,  as  to  facts  which  took  place  while  he  was  competent  wit- 

A  alovA  "®^  to  prove  a 

a  Siaye.  ^  fact  which  maj 

The  cause  was  submitt^  without  argument.  have  happened 

while  he  was  a 

Per  Curiam.     A  free  black  man  is  a  competent  witness  to  *^*^'®- 
prove  facts  which  may  have  happened  while  he  was  a  slave. 
The  judgment  below  must  be  reversed. 

udgment  reversed. 


^Graves  against  Miller,  [*509] 

/?00T  moved  to  set  aside  a  judgment  taken  by  default  in   .Service  of  no. 

^,  .  J  ^i_  1     •  ^     •'  1-  ^  ticeofanilefor 

this  cause,  and  the  subsequent  proceedmgs.  assignment    of 

en  ^  1  /T*  I      •        /•    1  .  errors         must 

oherwood,  conira,  read  an  amdavit  of  the  service  ot  the  no-  either  be  per- 
tice  of  a  rule  for  the  assignment  of  errors,  on  the  defendant,  JeSs^'n^sSi^** 


•wn 


by  affixing  the  same  in  the  clerk's  office ;  and  stating  further  whv  it  is  not, 
that  the  defendant  had  removed  out  of  the  county.  bSenteft  at  ?£ 

Per  Curiam.  The  service,  in  such  case,  must  be  either  per-  l^abidc  o?^S 
sonal,  or  it  should  be  satisfectorily  shown  why  it  was  not  so,  party,if  he  has 
and  that  it  has  been  left  at  the  party's  last  usual  place  of  Ihrcouniy  '**" 
abode. 

Rule  granted . 


In  the  Matter  of  Stratton  and  others.  for^pLliUon* 

lands  nnder  tl 

IN  the  matter  of  Stratton  and  others,  on  a  petition  for  the  must  appoint" 
partition  of  lands,  the  court  sjiid,  that  the  general  guardian  guardian,  ti 
appointed  by  the  surrogate^  was  not  sufficient  to  authorize  him  pSteiJd^b^  S 
to  act  for  the  infants,  but  a  new  appointment  of  a  guardian  «irrogat«  w  nc 
must  be  made  by  the  court  under  the  act.  acr£"Jbe  caseV 
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Meter  against  M'Lean,  Survivor,  &c. 


ALBAinr, 

Ai^pttt,180& 
Ram 

ciSijAULif^  THIS  was  an  action  for  debt,  on  a  judgment  recovered  in 
the  Court  of  Common  Pleas  of  the  county  of  Ulster.  The  cause 
lool^t  to^^to  ^*®  ^'^**  **  ^®  circuit  in  Uliter,  on  the  26th  of  Junty  1806. 
trial  on  a  bad  The  declaration  was  in  the  usual  form.  The  defeodant 
2gj2;^^5r^'t  pleaded  nil  debet,  and  subjoined  thereto  a  written  notice  that 
•side  tbe'ver-  the  defendant  would  give  in  evidence  under  that  plea,  that  an 
£c\'tidJ«ariSe  execution  had  been  issued  on  the  judgment,  which  had  been 
tiiai    admitted  dulv  levied  aod  paid  to  the  sheriff. 

JJ'^^'SJ^  On  the  trial,  after  the  record  had  been  produced  by  the 
Boi  aniborin  plaintiff,  the  defendant  offered  the  special  matter  mentioned  ir 
[  *  510  ]  the  notice  to  his  plea,  in  evidence,  which  was  objected  *to  by 
WbctL^TwidJr  ^^^  plaintiff.  This  p<Mnt  being  reserved,  the  jury,  on  the  evi- 
a  plea  of  nil  dcncc,  found  a  verdict  for  the  defendant, 
tkm 'ofrfS  «i  ^  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
ajudpnent/the  uew  trial,  ou  two  gTOunds ;  1.  That  the  plea  was  not  an  answer 
iStiet*  foi'  uLrt  ^^  ^^^  plaintiff's  declaration ;  2.  If  a  good  plea,  it  waa  not 
parpoM,  can  such  a  plea  as  would  authorize  the  defendant  to  give  any  special 
Elf.^^**^!?*  matter  in  evidence  under  it. 

mailer   in   evi* 

FisJcy  for  the  plaintiff. 

L.  Elmendorfj  for  the  defendant. 

Per  Curiam,  By  going  to  trial  on  the  plea  and  notice,  the 
plaintiff  admitted  the  plea  to  be  valid,  as  a  general  issue.  The 
judge  at  nisi  prius  is  not  to  decide  on  the  pleadings ;  and  he 
was  right  in  admitting  the  evidence.  This  is  an  application 
for  a  new  trial ;  but  why  should  we  award  a  new  trial,  if  the 
plea  be  bad  ?  A  new  trial  is  never  granted  for  a  defect  in 
the  pleadings.  The  plaintiff  should  have  sought  a  different 
remedy. 

Rule  refused,  (a) 

(«)  Seo  S.  C.  2  J0kn»,  Rep,  183. 


ieoce.   Qumre. 


Rue  against  Sprague  and  Consaulis,  Commissioners 
Actions  for  of  Highways  of  Charlton. 

penaltiefl  under 
the  "act  to  rejpt' 

late  highMHitjF/*  ON  certiorari.  The  suit  below  was  brought  by  the  defend- 
S"Jhe*na^^f  ^^^^  ^^  Tccover  a  penalty  for  encroaching  on  the  highway,  con- 
tbe  penwn  wiio  tmry  to  the  provisions  of  the  act  for  regulating  highways,{a) 
pirfm!  wT*"";  The  process  issued  in  the  name  of  the  plaintiffs,  and  required 
prosecated  ac-  the  defendant  to  show  cause  why y  &c.,  and  not  to  answer.  On 
^^\w  ^  the  trial,  the  jvi^tice  admitted  one  of  the  plaintiffs  a^  a  witness 

and    not   in  a 

fonmary  way.  (a)  Lame  e/N,  F.  vol.  1.  p.  569.  a.  19,  20. 
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Shepherd,  for  the  plamtiff  in  error. 

H.  Bleecker^  for  the  defendants. 

Per  Curiawi.  The  proceedings  were  under  the  20th  section 
of  the  act,  which -directs,  that  Sie  penalty  is  to  be  recovered 
in  the  manner  provided  by  the  19th  section,  where  it  is  said 
that  the  penalty  is  to  be  recovered  in  the  name  of  the  person 
who  makes  the  complaint.  And,  according  to  our  decision  in 
the  case  of  Bennett  and  Wardy  (3  Cainesy  259.)  the  suit  ^should 
have  been  prosecuted  under  the  25  dollar  act.     One  of  the 

ElaintiiTs  was  sworn  as  a  witness,  and,  though  a  mere  trustee^ 
e  was  liable  for  costs,  and  so  far  interested.    On  both  these 
grounds,  judgment  must  be  reversed. 

Judgment  reversed. 


ALBANY. 

Augikst,  18d6. 


[♦511] 


A  lessor  cannot 
maintain  tres- 
pass qncart  clou- 


Campbell  against  Arnold. 

THIS  was  an  action  of  trespass  ^u^are  dcmsum  fregit.  The 
cause  was  tried  at  the  Washingian  circuit,  the  llth  Jhme,  1806. 
On  the  trial  the  plaintiff  proved,  that  in  the  year  1776,  he  was 
in  the  actual  possession  of  the  premises  on  which  the  trespass 
was  committed ;  that  the  defendant  entered  on  the  land  in 
question,  and  cut  down,  took  and  carried  away  thirteen  pine 
trees ;  that  at  the  time  of  the  trespass,  one  Archibald  was  in 
possession  of  the  land,  as  a  tenant  under  the  praintiff,  to  whose 
agent  he  paid  rent.  The  counsel  for  the  defendant  moved  for 
a  nonsuit,  on  the  ground,  that,  as  the  plaintiff  was  not  in  the 
actual  possession  of  the  premises,  which  were  in  the  occupa- 
tion of  his  tenant  at  the  time  the  trespass  was  committed,  he 
could  not  maintain  the  present  action.  The  objection  was 
overruled  by  the  judge,  and  the  jury  found  a  verdict  for  the 
plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict  for  the 
misdirection  of  the  judge.  ^ 

Foot,  for  the  defendant.  The  question  is,  whether  a  land- 
lord can  maintain  trespass  for  an  injury  to  the  land  while  his 
tenant  is  in  the  actual  possession  of  tne  premises*.  The  tenant 
or  immediate  occupier  itlone  can  maintain  trenmsi ;  the  land- 
lord or  reversioner  may  have  his  action  on  the  case  for  the 
injury  done  to  the  reversion,  but  not  trespass. f  The  posses- 
sion of  the  plaintiff  must  he  entire  and  exclusive.!  A  lessor 
cannot  maintain  trespass  for  an  injury  done  to  his  trees.^  All 
the  cases  recognize  this  distinction. 

Crary,  contra.     The  tenancy  here  was  a  tenancy  at  will,  for     i  ^£x^ 
as  it  is  undefined,  it  must  be  presumed  to  be  at  will.    The  y.  Hatdni 
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ibr  cutting  do^ 
and  carrying  a^ 
way  trees,  while 
there  is  a  tenant 
in  possession. 
This  action  can 
be  maintained 
only  by  the  per- 
son who  has  the 
possession  in 
fact  of  the  land. 


(a)    mek^rm 
Jokna.  133. 


fS  Wooddt$€m 
193,194. 

1 1  Term  Rep 
430.  Stocktii 
Booth,  $Burr 
1566*1824. 


S^l  CASES  IN  THE  SUPREME  COURT 

ALBANY,     cases  cited  were  those  where  the  tenants  held  leases.     Tj 

^^^g;;^J^^J^  *entitle  a  person  to  bring  trespass,  it  is  sufficient  if  he  have  the 

Sheldon      constructive  possession.     Thie  landlord  may  determine  the  es- 

^'  tate  at  will,  but  if  he  does  nothing  to  put. an  end. to  it,  the  pos- 

r  *  ^\9. 1       session  of  the  tenant  is  construed  to  be  the  possession  of  the 

t  6  Comyn,  B.  l«t'^<Jlord.t   The  remedy  by  an  action  of  wastey  which  the  land- 

2  RoU.  651.    *  lord  has,  is  by  virtue  of  the  statute  of  Gloucester.     He  has  no 

remedy  against  a  tenant  at  will  for  trespass  by  a  stranger.     Id 

XCrcCar.m.  the  case  of  West  v.  Freude^X  it  was  decided,  that  the  landlord 

might  have  either  an  action  on  the  case,  or  trespass  against  a 

tenant  at  will,  or  at  sufferance,  for  spoiling  the  premises ;  afor- 

tiori^  he  ought  to  have  an  action  of  trespass  against  a  stranger. 

A  judgment  obtained  against  another  for  the  same  injury  would 

^yo^^'^'  ^^  ^  good  plea  in  bar  to  this  action.<$>     A  lessee  has  only  a 

special  property  in  the  trees  growing  on  the  land ;  and  though 

he  might  maintain  trespass  for  breaking  his  close,  and  spoiling 

his  shade,  he  cannot  for  the  trees  themselves,  for  they  belong 

L4  Co.  62, 63.  to  the  landlord  or  reversioner.  11 
this     case  ' 

there  was-  a  p^j-  Curiam,  The  rule  appears  to  have  been  long  and  well 
thTuLs'^by  the  established,  that  there  must  be  a  possession  in  fact  of  the  real 
'essor.  property  to  which  the  injury  was  done,  in  order  to  entitle  a 

party  to  maintain  an  action  of  trespass  quare  clausum  fregit. 
A  general  property,  in  the  case  of  real  estate,  is  not,  as  in  the 
case  of  personal,  sufficient  to  support  this  action.  Admitting 
the  fee  of  .the  land  to  be  in  the  plaintiff,  his  remedy  for  an 
injury  to  the  freehold  must  be  either  against  his  tenant,  or 
against  the  defendant,  in  a  different  form  of  action.  (3  Wood" 
deson,  193,  194.  3  Lev.  209.  6  Bac.  Abr.  566.  new  edit,  and 
cases  there  cited.)  THe  verdict  must,  therefore,  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted,  (a) 

(a)  See  Tobetf  v.  Webster,  (3  Johns,  Rep,  468.)    Hyatt  v.  Wood,  (4  Johns.  Rep, 
150,  313.) 


[*513]  *Sheldon  against  Clare,  senior. 

In  an  action         j-v-ikT  i  ...t.  .  «« 

against  a  pereon  ON  TCtum  to  the  certiorart,  m  this  cause,  it  appeared  that 
Sr  sic^'^^^^^nS  ^^  action  of  debt  had  been  brought  by  the  defendant  in  error 
ff/'*act,"ir°L  against  the  plaintiff  in  error,  before  the  justice,  to  recover  the 
tSr^^d^fendan"  P^^^^^y  ^^  ^  doUars,  for  practising  and  adnainistering  medicine, 
to  show  himself  Contrary  to. the  act,(a)  and  without  obtaining  the  certificate,  or 
^***"  '^vlroes^  making  such  proof  as  is  required  by  the  1st  section  of  tlie  act. 
and  ^he  plaintiff  The  defendant  requested  an  adjournment,  that  he  might  pro- 
Berauve*"°*tbe  ^^^^  ^^^  witucsses  from  the  state  of  Vermont,  to  prove  that  he 

fMTovisoes,  in  hu 

declaration.  {a)  Lous  o/N,  Y.  vol.  1.  p.  449. 
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practised  physic  for  more  than  two  years  before  the  1st  Marchy     Albany, 
1797,  which  was  objected  to,  unless  the  defendant  made  the  ,^^^\^^ 
oath,  and  gave  the  security  required  by  the  I8th  section  of  the       scxbi 
act.f    The  justice  proceeded  to  try  the  cause.     It  was  proved  ^• 

that  the  defendant  had  administered  medicine  within  six  months 
before.    The  justice  gave  judgment  for  the  penalty,  in  favor  \lM8ofN.T 
of  the  plaintijET,  who  prosecuted  as  well  for  himself  as  for  the  ^^'  '^'  ^'' 
people  of  the  county  of  Cayuga. 

W.  Woods  J  for  the  plaintiff  in  error.  1.  The  declaration  is 
defective  in  not  stating  any  time  or  place,  and  it  does  not 
negative  any  of  the  provisoes  in  the  act. J  t^  Cairus,  m 

2.  The  justice  proceeded  to  the  trial  of  the  cause,  without  bu^A4B^'  ' 
granting  the  adjournment  requested  by  the  defendant. 

3.  The  evidence  does  not  show  any  offence  committed  with- 
in the  state,  or  that  it  was  within  the  jurisdiction  of  the  court. 

4.  The  justice  does  not  adjudge  that  the  defendant  has  been 
guilty  of  any  offence,  nor  does  he  order  one  half  of  the  penalty 
to  be  paid  to  the  people  of  the  county  of  Cayuga. 

Gold,  contra.  1.  The  authorities  cited  relate  only  to  sum- 
vMty  convictions,  where  a  greater  strictness  is  observed. 

2.  The  evidence  wanted  was  inrniaterial,  and  was  to  be  ob- 
tained from  Vermont,  and  was  no  good  reason  for  the  adjourn- 
ment of  the  cause. 

3.  On  the  return,  it  appears  that  the  town  of  Dryden  is 
stated  to  be  in  the  county  of  Cayuga,  and  when  Dryden  is 
referred  to,  it  must  be  intended  to  be  in  that  county. 

4.  The  act  is  merely  directory  as  it  regards  •the  paying  over       [♦SI 4  1 
the  penalty,  and  it  was  not  necessary  that  it  should  be  so  or- 
dered in  the  judgment.     It  was  not  requisite  for  the  plaintiff 

to  negative  any  of  the  provisoes.  The  defendant,  by  resting 
his  defence  on  a  practice  for  two  years,  negatived  every  other 
ground  of  defence. 

Per  Curiam,  The  averment  that  the  defendant  practised 
physic  contrary  to  the  statute  was  sufficient ;  and  it  was  in- 
cumbent on  the  defendant,  by  his  plea,  to  have  brought  himself 
within  some  of  the  provisoes  of  the  act.  As  he  has  not  done  so, 
either  by  pleading  or  evidence,  we  are  of  opinion  that  the  judg- 
ment ought  to  be  affirmed. 

Judgment  affirmed,  (a) 

{a)  See  BenneU  v.  Hurd,  (3  Johns.  Rep,  438.) 


Seers  against  Grandy. 

ON  certiorari  from  a  justice's  court.     The  errors  assigned     ifanBttonie> 
•vere,  I.  That  the  venire  was  directed  to  the  constables  oTAt-  ^^^"^l 
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ALBANY,    gyU,  and  was  delivered  to  a  constable  of  Hehvn  to  be  exo* 

Aag^t,j806.  ^med;   2.  That  the  declaration  contained  no  venue;  3.  That 

the  defendant's  attorney  requested  an  adjournment,  and  ofiered 

to  make  oath  of  the  absence  of  a  material  witness,  which  the 

justice  refused ;  4.  That  the  return  does  not  state  that  any  oath 

affidavit  of  th«  ^as  administeied  to  the  constable  who  kept  the  jury. 

absence    of   a  «-  ^     y 

SS^"  Md  ""il*      IngaUs,  for  the  plaintifr  in  error- 
^o^mem  ofli      Shepherd,  contra, 

jusUce  of  the      Per  Curiam.    The  refusal  to  admit  the  defendant's  attorney 

tice**o*^hi''"io  *^  roake  affidavit  of  the  absence  of  a  material  witness,  as  the 

receive^  such  grouQd  for  requesting  an  adjournment  of  the  cause,  was  a 

JSw  ^^''s"**^13  ^®'^'*'  ®^  ^^^  i  ^^  i^  certain  cases,  where  the  defendant  him- 

cau5e   to    the  Self  docs  not  appear,  his  attorney  may  make  such  affidavit, 

contrary      be  especially  when  no  reason  is  alleged  against  it.     The  defence 

on  the  merits,  afterwards,  was  no  waiver  of  the  defendant's 

right  to  an  adjournment.     For  this  reason,  we  are  of  opinion, 

that  the  judgment  below  ought  to  be  reversed^ 

Judgment  reversed. 


r  *  515  ]  *PoTTER  against  Bennisij. 

^  'bad°iuad  ^^  Certiorari,  The  present  defendant  in  error  brougfit  an 
recefvedf  wUi  actiou,  before  a  justice  of  the  peace,  against  the  plainttfT  in 
an^M€r*^^r  crror,  for  money  nad  and  received  to  the  use  of  the  plaintiff, 
2^  l^wan/Xi  in  order  to  recover  back  so  much  money,  which  had  been 
monrcoiiMted  ^^^^^^^^  ^y  ^^^  commissioucrs  of  the  highways  a^inst  the 
by  jhmTorihe  defendant,  and  collected  by  the  present  plaintiff,  who  was  an 
plainUff  under  overscer  of  the  highways,  pursuant  to  the  statute. 

an    assessment  ^  j    ^  r 

sL*Jl«orhi^hI      ^^J'  Curiam,     An  action  for  money  had  and  received  will 

ways,  pursuant  not  lie  agaiust  the  overseer  of  the  highways  in  such  a  case.    If 

to  the  sutute.     g^y  g^j^  ^^^  y^  Sustained,  it  must  he  an  action  on  the  case, 

quasi  ex  delicto.    It  woiSd  be  inconvenient  and  vexatious  to 

permit  public  officers  to  be  sued  before  a  justice  in  this  way 

without  any  specific  charge  of  mal-conduct. 

Judgment  reversed. 


BuLKLEY,  Assignee  of  the  Sheriff  of  Otsego,  against 
CoLTON,  Survivor  of  Colton. 

A  ban-bond  JHEiVK  F  moved  for  a  rule  to  stay  proceedings  in  the  bail- 
i^rwTlhS  bond  suit.  He  read  an  affidavit,  stating,  that  the  defendant 
t^fitu  against  and  Jonathan  Cobon,  now  deceased,  execated  a  bail-bond  to 
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the  sheriff  of  Otsego^  in  1804  ;  that  JaMthm  Colim  died  in     ALBANY. 
1805 ;  that  the  present  defendant  is  sned  <m  the  bail-bond  as  .^^S^^J^ 
survivor;  and  that  the  writ  issued  against  him  is  retarndl>le  in      Bihdoh 
this  term.  n^  J;.„« 

StatTj  contra,  read  an  affidavit,  by  which  it  appeared,  that  ^  principal 
the  capias  ad  respondendum  in  the  original  action  was  return-  was  remraabie 
able  in  November  term,  1804;  that  <kie  diKgence  had  since  1°,„  jj^T^n 
been  used  to  have  the  writ  on  the  bail-bond  served  ;  that  the  ifloej  Um  pnn- 
death  of  Jonathan  Chiton  was  not  known  until  a  short  time  STb^ni  ^ 
before  issuing  the  last  writ ;  that  a  declaration  in  the  original  sheriff  was  af- 
suit had  been  long  since  filed  de  bene  esse.    He  cited  Cotrpcr,  lSdA?wri"rc' 

71.     Barnes  J  112.  turaable  in  this 

tenn ;  the  coart 

*Per  Curiam,  It  is  not  the  practice  of  the  EngKsh  courts  [  *  516  ] 
to  relieve  the  bail  in  a  case  like  the  present ;  but  the  practice  ordered  the  pro- 
of this  court  has  been  to  relieve  the  bail  to  the  sheriff,  in  all  STtaf^enr^ 
cases,  upon  the  return  of  the  writ  against  them.  (CoZeman,  57.)  costs,  saying 
The  cases  cited  do  not  apply  here.  We  see  no  reason  why  J^iiff  Ju  *bo 
the  bail  should  not  be  relieved  after  the  death  of  the  principal,  relieved  in  aU 
in  the  same  manner  as  if  he  were  still  alive.  As  this  point  has  t^^^^^t 
not  been  before  settled,  and  the  English  practice  is  different,  against  them. 
let  all  the  proceedings  on  the  bail-bond  be  set  aside,  on  pay- 
ment of  costs. 

Rule  granted. 


BiNDON  against  Robinson. 

The  declaration 
stated  that  the 

THIS  was  an  action  on  the  case.  The  declaration  stated  defendant  did 
that  the  defendant  dug  and  made  a  vault  or  hole  in  the  public  fi)i|^p^^or 
highway,  or  street,  to  wit,  John  street y  in  the  city  of  New-YorTCy  cover  a  certain 
and  did  not  take  care  to  fill,  stop  up,  or  cover  the  same,  nor  to  dS^^'by  ViJjT  m 
place  near  the  same  any  fence  or  other  thing  whatsoever,  to  the  street,  nor  to 
prevent  any  person  passing  along  the  said  street  from  falling  ^^^^  °a%ence 
into  the  said  vault  or  hole,  and  3iat  the  defendant,  in  passing  ^  prevent,  &c. 
along  the  said  street  in  the  night,  and  not  knowing  of  tiie  said  piddcd  that'^be 
vault  or  hole,  fell  into  the  same,  and  broke  his  leg  and  other-  ^id  piaccasuf- 
wise  injured  himself,  &c.  The  defendant  pleaded,  1.  Not  ^irrhere^' 
^Ity;  2.  Protesting  that  he  was  possessed  of  a  certain  house  «*»<»  J^ch, 
m  John  street  on  the  said  street  or  way,  and  bad  lawful  power  d^i^iion^aad 
and  authority  to  di£  the  said  vault  or  hole,  &c.  For  further  conrhid«i  with 
plea,  pleaded,  that  he  the  defendant  did  cause  to  be  placed  qb  TS^Hmw, 
round  the  said  vault  or  hde,  a  sufficient  fence  to  prevent,  &c.,  jL'TL!****^; 
and  that  the  injury  complained  of  by  the  plaintiff  was  caused  thai  the  piain«>ir 
by  his  own  carelessness  and  fault.  To  the  second  plea  the  ^j^^  }^  >«▼• 
plaintiff  replied,  that  after  the  digging  the  said  vault  or  hole,  ihe?ea?('a)  ^° 
the  plaintiff  unavoidably,  and  against  his  will,  fell  into  the  (.jg^^-w* 
same,  &c.,  and  that  the  defendant  did  not  take  care  to  fill  up,  ^cawrtiij^ 
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ALBANY,  Stop  up,  or  cover  the  same,  nor  to  place  near  the  saiw^  any 
,^^f\}^^  fence  or  other  thing  whatsoever,  to  prevent,  dtc.,  and  um 

Blasdalz  eluded  with  a  verification.  The  defendant  ^demurred  to  the 
y-  replication,  and  assigned  for  cause  of  demurrer  that  it  cob* 

r  •  Vi^tT  ^l"d®d  ^*^  *  verification^  when  it  ought  to  have  concluded  to 
•'  ■'       the  country,  &c. 

Emotty  for  the  defendant.  The  replication  contains  the  same 
facts  as  were  stated  in  the  declaration.  There  is  no  new  mat- 
ter in  the  replication  to  authorize  such  a  conclusion.  The 
rejoinder,  therefore,  must  have  been  the  same  as  the  plea.  The 
replication  ought  to  have  negatived  the  plea,  and  concluded 
to  the  country. 

Henry,  contra.  There  is.no  dispute  about  the  rules  of 
pleading ;  the  only  question  is,  whether  the  replication  does 
not  contain  new  matter.  The  plea  merely  says  that  the  de- 
fendant did  put  a  fence  round,  &c. ;  the  replication  states  that 
he  left  it  uncovered,  and  the  plaintiff  did  not  choose  to  put  the 
cause  at  issue  on  the  single  fact  alone  that  it  was  not  fenced. 
He  cited  2  fVilson,  65.  Douglas^  58.  3  Term  Rep.  576.  2 
Strange,  871. 

Emott,  in  reply.  The  charge  in  the  declaration  is  in  the 
disjunctive.  If  the  plea  were  bad,  the  plaintiff  ought  to  have 
demurred  to  it.  Now  if  the  defendant  rejoin  in  the  words 
of  the  plea,  they  may  go  on,  ad  infinitum,  without  coming  to 
an  issue. 

Per  Curiam.  The  replication  is  bad.  It  states  no  new 
matter,  and  ought  to  have  concluded  to  the  country.  The 
plaintiff,  however,  may  amend  his  replication  and  take  issue 
on  the  plea,  upon  payment  of  costs. 


A.  sold  a  horse 
to  B ,  and  C.  af- 
terwards claim- 
ed the  horse  as 

[•518] 

his  property, 
and  brought  an 
action  of  trover 
agfainst  B.  and 
recovered.  B. 
save  notice  of 
tne  suit  brought 
by  C.  to  i4.jWbo 
attended  Math  a 
witness  at  one 
court,  but  the 
cause  was  not 
then  tried ;  and 
he  did  not  at- 


Blasdale  against  Babcock. 

THIS  W€is  an  action  on  the  case,  on  an  implied  warranty  in 
the  sale  of  a  horse.  At  the  trial  of  the  cause  before  Mr.  Chie! 
Justice  Kent^  on  the  20th  of  June,  1806,  it  appeared,  that  after 
the  plaintiff  had  bought  the  horse  of  the  *defendant,  one  Snow. 
who  claimed  the  property,  brought  an  action  of  trover  against 
the  present  plaintiff  for  the  same  horse,  which  was  tried  before 
the  Court  of  Common  Pleas  of  the  county  of  Washington^  and 
a  verdict  was  found  against  the  present  plaintiff  for  the  value, 
with  costs.  It  appeared  that  the  plaintiff  had  given  notice  to 
the  defendant  of  the  action  brought  against  him  by  Snow,  and 
that  the  defendant,  with  another  vntness,  attended  at  one 
court  as  witnesses  for  the  defendant  in  that  cause,  but  not  at 
the  term  in  which  the  cause  was  actually  tried 
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On  the  trial  Of  the  present  cause,  the  record  of  the  recoveiy     Albany, 
against  the  plaintiff  by  Snowj  in  the  former  cause,  wa«  received  ,^^^!^^J^ 
in  evidence.     The  defendant  proved  that  the  horse  in  question     Blasdale 
had  been  attached  by  him  in  Vermonty  for  a  demand  against     j^j^^cock 
the  plaintiff  in  the  other  suit,  and  that  they  afterwards  agreed 
to  meet  and  adjust  their  accounts,  and  that  Snow  offered  to  *®"y^J{  ^^^ 
sell  the  horse  to  the  defendant  on  certain  terms;  but  it  did  not  ?J!?en°thc*^iai 
appear  that  the  sale  was  actually  completed.     Evidence  was  2"on**"brwriii 
also  given  to  impeach  the  character  of  Snow.  bv  ^b.  a^mst 

The  judge  charged  the  jury,  that  the  defendant,  by  the  sale    ijed" Jj^am 
of  the  horse,  warranted  it  to  be  his  property  ;  and  that  it  was  L***!©  iI»"liUe[ 
his  duty,  when  the  plaintiff  was  sued  by  Snow,  to  come  for-  [h^**Jl.oni**^ol 
ward  and  defend  the  suit,  as  it  appeared  firom  the  evidence  that  the     recovery 
he  had  notice  of  the  action  :  that  the  record  of  the  recovery  of  aga^^^byC'. 

o»  •  1  t«'rt»ii  »••     ^9iB  proper  evi- 

tSnoio  against  the  present  plamtin,  though  not  conclusive  evi-  dence   to   the 
dence,  was  strong* evidence  of  iSnotr'*  right;  that  if  the  jury  •jjj'y »..""** iJ'J?' 

■     i«ir«  i®ti  •!  I  11  •!       the  notice  of  the 

beheved,  from  the  whole  evidence,  that  the  horse  was,  notwith-  other  suit  was 
standing,  the  property  of  the  defendant,  they  ought  to  find  for  ^f ^^vwT^ 
the  defendant;  but  if  it  appeared  to  them  doubtful,  they  might  dainoUce  after- 
find  for  the  plaintiff  the  amount  of  damages  and  costs,  in  the  ]J^^,jfai  fb) 
judgment  in  the  suit  by  iSVtou^  against  the  plaintiff.  ((;()  The 
jury  found  a  verdict  for  the  plaintiff  accordingly.  ^j^  ^.^^  y. 

Van  Vechien  and  Fooi^  for  the  defendant,  now  moved  for  a  aas.  iartuu  v. 
new  trial ;  1.  Because  the  verdict  was  against  evidence;  and,  w^%p.  so' 
2.  For  the  misdirection  of  the  judge.  SSi**''"^^! 

*The  record  was  not  proper  evidence  as  to  the  right  of  the       [*519  ] 
parties  in  this  suit ;  but  if  it  were  evidence  as  to  the  right  of  JJJ  .  ^   ^F' 
property,  it  was  not  so  in  regard  to  damages.     To  entitle  the  utSf,4  ciw. r^. 
plaintiff  to  produce  it  in  evidence,  he  ought  to  have  proved  not  ^;    **  •'"*'" 
only  that  the  defendant  had  notice  of  the  former  suit,  but  notice 
also  of  the  time  when  the  cause  was  actually  tried.    It  was  the 
duty  of  the  plaintiff,  at  that  court,  when  he  found  the  defend- 
ant was  not  there,  to  have  moved  for  a  postponement  of  the 
trial,  and  not  have  suffered  the  cause  to  have  proceeded  with- 
out any  testimony  on  his  part.     The  least  he  ought  to  have 
done,  was  to  inquire  of  the  defendant  as  to  the  m^ans  of  de- 
fence, and  have  given  him  due  notice  to  be  prepared.   Having 
been  so  negligent  of  the  defence,  he  ought  to  suffer  the  loss. 
That  the  case  was  doubtful,  was  not  a  sufficient  reason  for  the 
jury  to  find  for  the  plaintiff. 

Shepherd,  contra.  If  the  record  was  improper  evidence,  it 
ought  to  have  been  objected  to  at  the  time  of  the  trial.  It  is 
now  too  late ;  but,  in  fact,  it  did  relate  to  the  same  subject,  and 
it  is  to  be  presumed  that  the  jury  in  that  suit  gave  their  verdict 
on  sufficient  evidence.  There  was  sufficient  ground  for  the 
jury  to  infer  that  the  defendant  had  notice  of  the  trial  of  the 
cause.     As  he  attended  one  court,  he  was  bound  to  ascertain 

(a)  Arm8tr(mg  v.  Percy,  5  Wend,  Rep.  6S5. 
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Augiut,  1806. 

Jackmh 

V. 
SVTDBB. 


the  time  when  the  next  court  was  to  sit,  and  to  hare  been  pie- 
pared  to  make  a  defence. 

Per  Curiam.  The  record  was  proper  evidence,  for  with- 
out it  the  plaintiff  could  not  have  shown  a  legal  eviction.  Hie 
first  notice  given  to  the  defendant  of  the  other  suit  brou^ 
against  the  plaintiff  for  the  horse,  was  sufficient ;  and  he  wis 
bound  to  know  all  the  subsequent  proceedings,  without  a 
special  notice  of  the  time  every  subsequent  court  was  to  be 
held.  There  was  no  misdirection  by  the  judge;  and  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  a  judgment 

Judgment  for  the  plaintifil(a)  . 


[•520] 


^Perrt  against  Wetman. 


•fore^iom*a      ®^  Certiorari  firom  a  justice's  court.    The  errors  mfKigoed 
eauM  is  tried  if  wcfe,  1.  That  the  justico  refused  to  admit  evidence  of  pay- 

and    the 


twom  w  «  wit-  ment,  on  the  part  of  the  defendant  below  ;  2.  That  the  justice 


by  anoUier  jus- 
uee,  U  b  Ulc^. 


path' be  admin-  before  whom  the  cause  was  tried,  was  sworn  by  another  justice, 
ittered  to  him  ^g  witnoss  in  the  cause. 

WestoUy  for  the  plaintiff  in  error. 

Footy  contra. 

Per  Curiam.  The  act  is  positive  that  the  justice,  or  court, 
that  is,  the  justice  before  whom  the  cause  is  tried,  must  admin- 
ister the  oath  to  the  witnesses.  The  oath  administered  by  the 
other  justice  was  extrajudicial,  and  improper. 

Judgment  reversed 


Tbejud^ent 
of  conviction 
nnder  the  act 
for  the  forfeiture 
uf  estates,  dec. 
is  considerod  as 
the  conviction; 
and  where  snch 
judpaent  had 
been  rendered 
in  1781,  but  the 
record  was  not 
signed  until  Jw- 
ly,  1783,  it  was 
held  that  the 
conviction  was 
good,  and  not 
within  the  pro- 
visions of  the 
treaty  of  peace 
wmhOrtatBrU' 


Jackson,  ex  dem.  The  People,  against  Sjnyder. 

THIS  was  an  action  of  ejectment.  On  the  trial  of  the  cause, 
the  record  of  the  conviction  of  the  attainder  of  Francis  PJUier, 
under  whom  the  lessors  of  the  plaintiff  claimed  title,  was  pro- 
duced, and  it  appeared  that  the  judgment  was  signed  the  14di 
Ju/y,  1783.  It  was  objected,  on  the  part  of  the  defendant, 
that  as  the  roll  was  signed  subsequent  to  the  preliminary  treat? 
between  Great  Britain  and  the  United  States^  it  was  not  conn 
petent  evidence ;  but  the  objection  was  overruled,  and  a  verdict 
found  for  the  plaintiff.  It  appeared  from  the  record,  that  the 
judgment  of  conviction  had  been  rendered  in  July  term,  1781, 
though  the  record  was  not  signed  at  that  time. 
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Van  Vechttn  and  Fooij  for  the  defendant,  now  moved  to  set     ALBANY, 
aside  the  verdict,  on  the  ground  that  the  record  of  conviction  -^"^^^^  i806- 
was  signed  after  the  treaty  of  peace.   They  contended  that  the  sricKVEirraiid 
conviction  could  only  take  effect  from  the  time  the  record  was      Witebi 
signed,  and  that,  as  the  people  claim  under  the  conviction,  they     clahckt. 
must  fail  in  making  out  a  title. 

*  Woodworthy  Attorney  General,  contra.    The  conviction  was      [  *  521  ] 
complete,  and  took  effect  at  the  time  the  judgment  was  ren- 
dered, and  without  signing  the  record.     The  forfeiture  takes 
place  immediately  on  conviction,  and  the  person  convicted  is 
.thereby  divested  of  his  property .+  t  Lamto/N,  r. 

Per  Curiam.     The  only  question  is,  What  is  to  be  consid-  J^y-.P-^-fg?* 
ered  as  a  conviction  ?      We  are  clearly  of  opinion  that  the  jaekwn'y. Prt 
judgment  of  conviction  rendered  by  the  court,  in  1781,  must  «>^- 
be  deemed  the  conviction,  and  being  prior  to  the  preliminary 
articles  of  peace,  the  title  in  the  property  forfeited  became 
vested  in  the  piH>ple. 

Judgment  for  the  plaintiff,  (a) 

(a)  See  3  Joftw.  J2«p.  151. 


Steevens  and  Waters  against   Clancey,  Assignee 
of  the  Sheriff  of  Montgomery. 

THIS  cause  came  before  the  court  on  the  returfi  to  a  writ     if  in  a  oaA 
of  error  to  the  Court  of  Common  Pleat  of  the  county  of  Mm^*  ^^  ^  •"»•< 

mi  1   /•      1  1  II*  court,  and  plare 

gomery.     The  present  defendant  m  error  brought  his  action  of  the  defend- 
against  one  of  the  plaintiffs  in  error,  in  the  court  below,  on  a  "*''■    "PP*""- 
bail-bond.     The  declaration  stated,  that  whereas,  &c.    the  forth    iobstan- 
plaintiff  had  sued  out  of  the  Court  of  Common  Pleas  of  the  ^^^''^  "*  "^ 
said  county,  before  the  judges,  &c.,  the  said  court  then  being   *"* 
held  at  Joknstovm,  in  said  county^  a  certain  writ,  &c.     It  then 
stated  the  arrest,  and  that  the  defendants  became  bail  to  the 
sheriff,  and  executed  a  bail-bond  with  a  condition,  that  the 
defendant  Steevens  should  appear  before  the  judges  and  assistant 
•ustices  of  the  Court  of  Qmmon  Pleasj  to  be  held  at  the  court- 
housCj  in  Johnstown^  on  the  second  Tuesday  in  June  then  next^ 
&c.,  and  then  avers  the  breach,  d^c,  that  the  defendant  did  not 
appear  according  to  the  exigency  of  the  writ,  and  according  to 
the  form  and  effect  of  the  condition  of  the  said  obligation,  &c. 
The  defendants  below  demurred  to  the  declaration,  and  as- 
signed for  causes  of  demurrer,  1.  That  the  declaration  did  not 
suiHciently  set  forth  at  what  court  the  defendant  was  to  appear  « 

and  answer,  &c. ;  2.  That  it  did  not  appear  at  which  of  the 
courts  of  common  pleas  the  defendant  was  bound  to  appear, 
&c.  The  court  below  overruled  the  demurrer,  and  gave  judg- 
ment for  the  plaintiff. 
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ALBAfiY,  ^Van  Vtchttny  for  the  plaintiff  in  error.  1.  As  the  slaifltc 
Aogust,  1806.  p^egcribes  the  style  of  the  court,  this  ought  to  be  strictlj  fcl- 
iowed.  The  place  appointed  for  holding  the  court  is  at  tbe 
court-house  in  Johnst<n»n.  The  bail-bond  must  be  taken  is 
the  form  of  the  writ,  and  if  not  pursuant  to  the  form  piescribed 
by  the  act,  it  is  void. 

2.  The  allegation  of  the  breach  does  not  state  that  the  de- 
fendant was  to  appear  before  o  courts  but  merely  to  appear 
before  the  jmticet,  &c.  The  words,  "  according  to  the  eii- 
gency  of  the  writ,"  will  not  help  this  defect 

3.  There  is  not  sufficient  certainty  as  to  the  place ;  it  ought 
to  have  been  averred  that  Johnstovm  was  in  Montgomery  coun- 
ty, for  there  are  other  towns,  in  different  counties^  of  that  name 

Hildrtthy  contra.  The  averment  that  the  party  was  to  ap- 
pear before  the  justices,  and  at  the  place  mentioned  in  the  act 
where  the  court  was  to  be  held,  was  sufficient.  The  defeodani 
\%8ho»,b\jSt.  19  bound  to  appear  according  to  the  exigency  of  the  writ.f  The 
bail  ought  to  look  at  the  writ,  to  know  for  what  he  undertakes. 
The  baiI-4K>nd  need  not  be  precisely  accurate  and  formal ;  it  is 
sufficient  if  it  substantially  appear  in  what  suit,  and  at  what 
place  the  defendant  is  to  appear.  All  the  rest  may  be  sop- 
pUed  by  legal  intendment.! 


Per  Curiam.  The  bail-bond  was  sufficiently  descriptive  and 
certain  as  to  the  court  and  place  of  the  defendant's  appearance. 
The  law  only  requires  that  they  should  be  substantially  set 
forth  in  the  bail-bond.  (2  Saunders^  60,  a.  b.  and  the  cases 
cited  in  the  notes.)  We  think  that  the  declajration  was  certain 
enough,  as  to  the  court  at  which  the  defendant  was  to  «4^ar, 
and  these  were  all  the  causes  of  demurrer  on  which  the  judg- 
ment was  given  in  the  court  beiow. 

Judgment  affirmed 


In  effecting  a 
policy  of  insur- 
ance, the  broker 

[•5231 

Stated  to  toe  in- 
surers that  tbe 
vessel  was  ex- 
pected to  sail 
the  latter  end  of 
SeptemheTf  or 
tKe  beginning 
of  October.  On 
the  mominf  of 
the  day  on  which 
the  policy  was 
eflected^vessel 
arrived,    bring- 


LiviNosTON  against  Delafield* 

THIS  was  an  action  on  a  policy  of  insurance  on  toe  sliip 
Eliza,  at  and  from  Jamaica  to  ifeto-YorJCy  valued  at  8,000 
•dollars.  The  cause  was  tried  at  the  New-York  Siitii^,  the 
19th  December,  1805,  before  Mr.  Justice  Livingston* 

The  Eliza  was  a  British  vessel,  and  sailed  firom  Jamaica  the 
25th  of  September,  1801,  on  her  voyage  to  New-York,  and 
foundered  at  sea  in  a  gale  of  wind  on  the  25th  of  October. 
The  policy,  interest  and  abandonment  were  admitted.  The 
policy  in  question  was  opened  on  the  16th  of  Nof>ember,  by 
the  broker,  at  a  premium  of  6  per  cent,  and  2,000  dollars  were 
underwritten,  being  all  tliat  was  then  ordered*  The  policy 
was  again  opened  on  the  18th  of  November,  about  12  o'clock 
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wlien  the  defendant  and  two  other  insurers  subscribed,  and  Albany, 
another  was  about  to  subscribe,  when  the  news  of  the  loss  of  August,  jeoe., 
the  vessel  was  announced.  The  order  for  insurance  was  given  ^ 
to  the  broker  by  the  agent  of  the  plaintiff,  who,  about  10 
o'clock  in  the  morning  of  the  18lh  of  JVovctnier,  was  advised 
by  the  brewer  to  have  a  larger  sum  insured,  as  the  vessel  would  jj^  »nfonnaUoii 
soon  be  considered  as  out  of  time ;  and  he  then  requested  the  insured  had^sai- 
broker  to  get  3,000  dollars  more  insured.  It  appeared  that  a  |^  «*>«"*  «*»« 
vessel  had  arrived  on  the  morning  of  the  18th  of  November^  in  whidjnewswM 
35  days  from  Jamaica,  the  captain  of  which  informed  the  agent  not  commupi- 
of  the  plaintiff  that  the  Eliza  had  sailed  from  Jamaica  about  ^J^.**"  '^'rhe 
the  3d  of  Ociobevj  but  could  give  no  further  information  con-  ^^^urt  refused  to 
ceming  her.  The  broker,  being  called  as  a  witness,  swore,  ^l^e^^mndlt 
that  he  received  a  written  order  for  the  insurance  from  the  »**  ^»n& « «»"- 
agent  of  the  plaintiff,  mentioning  the  time  of  the  vessel's  sail-  m^dfa^t^a^ 
ing,  which  was  shown  to  the  un&rwrit«rs,  who  subscribed  the  ^y  ^^  ^•er<''<^| 
policy  on  the  16th,  and  also  to  those  who  subscribed  on  the  Ci  "a^ro/'iJe 
18th  of  Ni>vember.  That  he  delivered  this  onier,  with  the  ^^^•^"^j^ 
other  preliminary  proofe,  to  the  defendant,  who  soon  after  re-  fo[****?Murance 
turned  them  to  the  witness,  who  d^vered  titem,  a  day  or  two  J^  .*■**'  *^^**": 
after,  to  the  agent  of  the  plaintiff,  but  he  did  not  examine  the  the  brokS"  hi^ 
papers  when  they  were  so  returned,  to  see  if  the  order  was  »*  **»«  «»>"« 
among  them  ;  though  he  had  since  examined  lliem,  but  could  comUmtcarci^ 
not  find  it.  He  said  that  it  wastisnal  to  intrust  the  papers  with  tothemthefacu 
the  insurers,  and  that  they  were  generally  returned  all  together  JSned  inihc  or- 
Notice  had  been  given,  on  the  part  of  the  plaintiff,  to  the  de-  ^''  >*  ^^ 
fendant  to  produce  the  order ;  but  on  its  being  called  for,  *he  [  *^^^] 
denied  that  it  was  in  his  possession.  The  plaintiff's  counsel  broker  *migh^ 
then  asked  the  witness  to  state  the  contents  of  the  written  p^®  evidence 
order ;  but  this  was  objected  to  on  the  part  of  the  defendant,  commSniwti^, 
and  overruled  by  the  judge.  The  witness  was  then  asked  without  prol 
whether  he  did  not  communicate  verbally  to  the  undeiWriters,  dcrhLif. *  **'' 
what  was  contained  in  the  written  order.  This  being  objected 
to,  the  judge  ruled  that  the  witness  might  answer  as  to  any  j,^  ^^!^ 
verbal  communications  to  the  defendant,  concerning  the  time  /»*.  c». ▼.'wS 
of  the  vessel's  sailing,  though  it  had  been  reduced  to  writing  mJ  Mid''^€ 
and  shown  to  them.  The  witness  then  said  tfiat  he  always  JSJJ  ^•'« 
laid  before  the  underwriters  the  order  of  insurance  with  the 
poficy ;  that  some  looked  at  them,  and  some  of  thtm  did  not ; 
that  they  frequently  asked  him  as  to  the  contents  of  the  order, 
and  he  answered  them  according  to  the  order ;  that  he  had  no 
doubt  that  he  had  done  so  in  this  case,  and  that  he  communi- 
cated to  the  imderwrit€*s  on  the  16th  of  Noi>€mber,  that  the 
Eliza  was  expected  to  sail  about  the  last  of  September,  or  the 
beginning  of  October;  and  that  he  commumicated  the  same 
in^rmation  to  those  who  underwrote  on  the  18th  of  iVof^emfter, 
because  it  was  his  general  practice  to  commanicate  to  them 
verbally  what  was  contained  in  the  written  order  of  insurance. 
The  premium  was  an  ordinary  premium  for  a  vessel  not  out  of 
time.    Tiie  agent  of  the  plaintiff  did  not  mention  to  the  broker 
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the  fact,  that  a  yessel  had  arrived  on  the  moraing  of  the  Idth 
of  November,  bringing  infonnation  that  the  Eliza  sailed  about 
the  3d  of  October,  nor  was  that  fact  communicated  to  the 
underwriters.  It  appeared,  from  the  evidence  of  the  broker, 
and  several  insurers,  who  were  examined,  that  a  vessel  which 
has  been  out  from  Jamaica  45  days  would  be  considered  as 
out  of  time,  and  a  higher  premimn  than  ordinary  would  be 
demanded  in  such  case.  Other  witnesses  testified,  that,  gen- 
erally speaking,  a  vessel  which  has  been  out  from  Jamaica  45 
days,  would  be  considered  out  of  time,  but  that  it  often  de- 
pended on  the  course  <^  the  winds,  and  of  voyages  during  the 
season  ;  that  different  insurers  made  very  different  calculations 
as  to  premiums,  according  to  their  different  views  of  circum- 
stances. It  appeared  that,  from  the  1st  to  the  19th  of  Novtwt* 
her,  ^different  vessels  had  arrived  at  New-York  from  Jamaica^ 
with  various  passages,  from  29  to  45  days. 

The  judge  charged  the  jury,  that  it  was  the  duty  of  the  agent 
of  the  plaintiff  to  have  communicated  to  the  underwriters,  on 
the  18th  of  November,  the  information  brought  by  the  vessd 
which  had  arrived  that  morning,  as  to  the  time  when  the  Eliza 
sailed ;  but  that  the  materiality  of  such  communication  was  a 
question  of  fiict,  which  the  jury  were  to  determine.  The  jury 
found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  following  grounds.  1.  That  the  testimony 
of  the  broker  that  he  communicated  to  the  defendant,  which 
was  contained  in  a  written  paper,  was  incompetent  and  inad 
missible,  as  the  paper  was  not  produced,  nor  proved  to  be  in 
the  possession  of  the  defendant ;  2.  That  the  material  informa- 
tion received  by  the  agent  of  the  plaintiff  was  concealed,  and 
not  communicated  to  the  defendant ;  3.  That  the  verdict  was 
against  evidence. 

Harison,  for  the  defendant.  1.  The  testimony  permitted  to 
be  given  by  the  broker,  in  this  case,  is  against  the  established 
rules  of  evidence.  He  did  not  pretend  to  recollect  any  thing 
but  what  was  contained  in  the  written  order  for  insurance. 
The  papers  had  been  returned  by  the  defendant  to  the  plain- 
tiff, in  the  usual  course  of  business,  and  it  was,  therefore,  a 
fair  presumption,  that  the  order  in  question  had  been  returned 
and  was  in  possession  of  the  plaintiff's  agent,  or  at  least  that  it 
was  not  in  the  possession  of  the  defendant.  Any  parol  evi- 
dence of  its  contents  was,  therefore,  inadmissible,  and  was 
properly  overruled  by  the  judge.  For  if  the  witness  be  allow- 
ed to  state  his  verbal  communications  of  that  order,  when  his 
recollection  is  entirely  founded  on  the  perusal  of  the  order 
itself,  it  amounts  precisely  to  the  same  thing  as  giving  parol 
evidence  of  the  contents  of  a  written  paper,  in  the  possession 
of  the  plaintiff  himself,  and  which  ought  to  have  been  produced 
The  witness  states  his  recollection,  too,  with  some  doubt,  af 
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^         derived  rather  from  the  coarse  of  his  business,  than  from     Albany, 

^         actual  knowledge  of  what  took  place.    In  this  way,  a  very  ,^^^i^^^^ 

B         salutary  and  well  ^established  rule,  that  inferior  evidence  shall   Livibostom 

»;         not  be  received,  when  higher  and  better  proof  is  in  the  posses-   jo^jJ:,„,p 

I         sion  of  the  party,  will  be  easily  evaded,  ^^5^  \ 

i  2.  In  contracts  of  insurance,  the  utmost  good  faith  is  requir-      ■-  -■ 

I         ed.     Every  circumstance  in  the  knowle<^e  of  the  assured, 

li         which  can  in  any  degree  influence  the  mind  of  the  insurer  in 

I         determining  on  the  premium,  or  whether  he  shall  underwrite, 

i         ought  to  l^  fiilly  disclosed.f    For  this  purpose,  no  circum-  \MiarauUi,9iB 

t         stance  can  be  more  material  than  the  time  of  the  vessel's  sail- 

B         ing.     This  vessel  did,  in  &ct,  sail  on  the  25th  of  Septembtr;  * 

the  information  given  to  the  underwriters  was,  that  she  was 
I  expected  to  sail  about  the  latter  end  of  September j  or  be^nning 

i  of  October.  Now,  in  the  morning  of  the  18th,  before  the 
defendant  underwrote  the  policy,  a  vessel  had  arrived,  bring- 
i  ing  intelUgence  of  her  having  actually  sailed.  The  expectation 
I  of  the  'time  of  a  vessel's  sailing,  which  is  always  uncertain, 
(  and  generally  later  than  the  day  mentioned,  would  furnish  a 

I  very  different  ground  of  calculation  to  the  insurer,  than  a  poei- 

I  tive  knowledge  that  she  had  sailed  on  a  particular  day.|    The  Uf '^"^  i!r 

j  information  which  has  been  withheld  is  clearly  material ;   and  j*,  (&«.  arS 

when  connected  with  the  feet  of  the  insurance  being  ordered 
j  afler  it  was  received,  and  with  the  other  suspicious  circum- 

,         stances  in  this  case,  the  jury  were  bound  to  find  a  verdict  for  the 
,  defendant.     The  materiality  of  a  communication  ought  not  to 

be  considered  as  a  mere  question  of  fact.     The  jury  have  ex- 
ceeded the  bounds  of  reasonable  discretion  in  deciding  that  it 
,         was  not  material,  and  against  all  the  evidence  before  them. 
^  It  is,  therefore,  a  case  very  strongly  entitled  to  the  interposi- 

tion of  the  court,  in  the  exercise  of  their  powers  in  granting 
new  trials,  and  to  prevent  that  injustice  which  may  be  done  by 
the  erroneous  or  precipitate  decisions  of  juries. 

^  Johmoriy  contra.     1.  The  true  object  of  inquiry  was,  what 

I  information  had  been  given  to  the  defendant,  as  to  the  time 

I  of  the  vessel's  sailing,  that  might  influence  his  mind  in  adjust- 

ing the  tenns  of  the  contract.  If  the  broker  did  verbally 
communicate  the  fact,  such  communication  was  altogether 
independent  of  the  written  order,  and  it  was  proper  *for  the  [  *  527  ] 
witness  to  state  it.  If  the  defendant  wished  to  show  that  the 
verbal  communication  varied  from  the  written  order,  or  if  he 
wished  to  avail  himself  of  that  writing,  he  ought  to  have  given 
notice  to  the  plaintiff  to  produce  it.  No  rule  of  evidence  has 
been  violated  in  this  case.  To  give  parol  evidence  of  a  verbal 
order,  made  at  the  same  time  with  a  written  order,  is  not  liv- 
ing parol  evidence  of  the  contents  of  a  written  paper.  They 
are  contcm[K>raneous,  but  distinct  conununications,  though  they 
may  be  of  the  same  nature.  To  allow  proof  to  be  given  of  the 
one,  is  not  giving  evidence  of  the  other. 
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2.  There  k  no  doubt  tiiat  good  faith  is  essential  to  erer; 
contract,  and  that  it  is  a  i^tal  fmnciple  in  the  contract  of  insiiF- 
ance.  Questions  of  actual  fraud,  or  of  4he  vidatioD  of  go^i 
faith,  are,  wnith  great  propriety,  left  to  the  decisioB  of  a  juir, 
who  con  judge  from  a  full  view  of  ^yery  -cirousistaBGe,  anen 
barrassed  by  tedinical  or  artificial  rales.  From  the  teattorany 
in  this  case,  it  is  evident,  that  the  insurers  must  baTo  made 
thehr  caleulatioa  on  the  information  that  the  Tessel  was  to  sai 
about  the  fiiat  of  October.  The  information  alleged  to  be 
wtohheki,  was,  that  4ie  yessel  €ailed  about  the  third  of  October, 
No  particular  day  was  mentioned.  Both  were  substantially 
the  same ;  the  information  concealed  does  not  vmry  from  what 
was  befove  commuDicated ;  and  if  it  could  have  had  any  effect, 
it  would  have  been  to  diminidi,  rather  tbim  to  inoreaee  the 
premittm.  Is  it  the. concealment  of  a  fact  diat  the  insurer  did 
not  know,  nor  had  any  opportunity  of  knowing,  nor  any  reafon 
to  suspect  i  The  anrivat  of  every  vessd  is  regularly  oBteied 
at  the  place  where  the  insurers  keep  their  office,  and  the  fact 
was  as  likely  to  be  known  to  them  as  to  the  assured.  Mere  is 
neither  a  miggettio  fakiy  nor  a  9Uppr€*9i»  meriy  wnless  it  be 
deemed  a  suppression  of  truth  not  to  communicale  inibrma- 
tion  of  a  fact  already  communicated  and  known  to  the  party. 
Whether  the  information  received  by  the  agent  of  4ie  plain  tiff, 
on  the  raoraing  of  the  18tli  of  November,  was  material ;  md 
whether  such  material  circumstance  was  fraudulently  conosaled 
from  the  defendant,' were  questions  on  which  it  was  the  pecu- 
f  *  528  ]  liar  ^province  of  the  jury  to  decide ;  for  they  have  always  been 
considered  as  questions  of  £ict,  not  of  law.  After  two  trials  in 
this  cause,  and  two  successive  verdicts  in  iavor  of  the  plaintiflT, 
will  the  court  now  say,  that  the  jury  have  made  an  errone- 
3  Dus  conclusion  froai  the  evidence  before  them  ?f 

Per  Curiam.  The  evidence  of  the  broker,  of  what  he  com- 
municated verbally  to  the  defendant,  was  admissible.  It  was 
not  evidence  of  the  written  order  laid  before  the  insurers, 
but  of  a  distinct  verbal  communication  made  at  the  same 
time ;  it  does  not,  therefore,  come  within  the  rule  that  parol 
evidence  is  not  to  be  given  of  the  contents  of  a  written  paper. 
Whether  the  information  brought  by  the  vessel  which  arrived 
on  the  morning  of  the  18th  of  iVovcmJer,  was  a  material  circum- 
stance, was  a  question  of  fact  that  the  jury  were  to  decide.  At 
they  have  decided  upon  it,  we  are  not  disposed  to  distuil 
(heu*  Terdict,  especially  after  two  juries  have  said  that  it  was 
not  material. 

Judgment  for  the  plaintiff,  (a) 

(a)  Ib  the  caae  of  LitiledaU  y.  Dixon,  (i  Bo*,  if  PvU.  151.)  the  Court  of  C.  B.  «ai4, 
tfiet  how  <ar  the  dreumstaDce  ceacealed  was  material,  was  a  fact  for  the  jurr  to  deci<ie. 
▲nd  in  WiU*9  w.  Glover,  (4  JBos.  4>  PtiU.  14.)  MonaJteU,  Ch.  J.,  coondered  the  naloi- 
dity  of  the  concealment  a  question  of  fact  for  the  decision  of  a  jury. 
'  tt  has  been  held,  thai  what  is  tHuonabU  notice  to  an  endorser  is  a  question  compound 
ed  of  law  and  bci,  and  Lord  Ktnyon,  (6  East,  14,  in  note,)  and  Lord  BUenboroiuth.  {k 
East,  4.)  left  it  to  the  jury.  Bee  also,  1  Schoales  4*  Le/nnf,  4C1.  1  Can^ .  JV.  P.  248 
S.  P. 
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Saturday,  August  16^  1806. 

ORDERED,  That  hereafter,  no  person,  not  being  a  natural 
born  or  naturalized  citizen  of  the  United  States,  shall  be 
admitted  as  an  attorney  or  counsellor  of  this  court. 
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ARGUED  AND  DETERMINED 

IV  TBI 

eottti  toK  tue  ExUil  of  Kni|ie«c|imtia» 

% 

A.KD 

THE  CORRECTION  OF  ERRORS  (a) 

OF  TBI 

STATE  OF  NEW-YORK, 

FEBRUARY,    180G. 


Samuel  Bebee  and  Augustus  Diggins,  William  Kib- 
BE  and  William  Howard,  Executors  of  the  last 
Will  and  Testament  of  William  Barlow,  deceased 
appellants^ 

against 

The   President,   Directors  and  Company  of  the 
Bank  of  New- York,  respondents. 

E,nye  a  bond  THIS  causc  Came  before  the  court,  on  an  appeal  from  an 
momey^w.,  interlocutory  order  of  the  Court  of  Chancery, 
who  entered  up  The  following  are  the  material  facts  which  appeared  in  the 
pn^iisi  jl!  case:  On  the  15th  of  June,  1800,  Joseph  Eden,  in  order  to 
in  the  Supreme  indemnify  John  Wardelly  a  broker,  in  the  city  of  New-Torky 
r  *  ^^A  *ag8dnst  certain  endorsements  which  he  had  made  on  the  notes 
tignodtheju^  of  /.  Eden,  and  to  secure  the  payment  of  moneys  lent  to  /. 
Dent  to  6.  to  Eden^  executed  a  bond  in  the  penal  sum  of  100,000  dollars, 


secure  the  pay- 

O  assiened  it  to  ^^^  ^^  ^  ^^  article  of  the  conslitntion  of  the  state  of  New- York,  this  court  is  di- 

R,    who  affain  ^^^^  ^^  consist  ot*  the  president  of  the  senate,  for  the  time  bein^,  and  the  senators, 

assigned  it  to  N  <^hancel]or,  and  the  judges  of  the  Supreme  Court,  or  the  major  part  of  them.    When 

E,  Eft^nff  paid  ^"  impeachment  is  prosecuted  against  the  chancellor,  or  eitner  of  the  iudges  of  the 

the   whole     or  Supreme  Cniirt,  the  (unctiuns  of  the  person  impeached  are  suspended  untif  his  ac<)uitta]. 

nearly  the  whole  ^^"^"  there  is  an  appeal  from  a  decree  in  equity,  the  chancellor  is  required  to  mfonn 

emoimt  of  the  ^  court  of  the  reasons  of  his  decree,  but  he  has  no  voice  in  the  final  sentence.    If  tlie 

dent       to  ^^^'®  ^  brought  before  the  court  by  writ  of  error  on  a  question  of  law,  on  a  judj^ment 

sacknowl-  ^^^®  Supreme  Court^  the  judges  of  the  court  must  assign  their  reasons  for  such  Jttdj» 
ment,  but  have  no  voice  m  its  affirmance  or  reversal. 
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conditioned  for  the  payment  of  50,000  dollars,  with  a  warrant  m  error 
of  attorney  to  confess  judgment  thereon.     On  the  8th  Ju/y,     Albany, 
1800,  by  virtue  of  the  warrant  of  attorney,  a  judgment  was     ^^'  ^^^• 
entered  up  in  the  Supreme  Court,  in  the  name  of  the  said   •   bebbx 
Wardell,  against  J,  Eden.     In  order  to  secure  Nathaniel  OU  v- 

€oit^  another  broker  in  the  city  of  Nevh^York^  the  payment  of  ^"ork.*^" 
certain  moneys  lent  by  him  to  Wardell,  the  latter  assigned  to 
him  the  judgment  thus  entered  against  J.  Eden.  In  July  and  ti<^  Tbe^day 
August,  1800,  /.  Eden  paid  to  JVardell  all  the  money  due  on  ^^Jj^^^^Sl 
the  judgment,  except  about  467  dollars,  which  was  paid  the  ackn^iedeed, 
6th  of  October,  1800,  and  on  the  10th of  October,  1800,  War-  ?. sndB.lnd- 
dell  acknowledged  satisfaction  of  the  judgment.  mIntmwBtl' 

About  the  24th  July,  1800,  WardeU  and  Olcott  settled  their  jJ^^J  ^^; 
accounts  together,  when  the  former  was  indebted  to  the  latter  sun/  of  money* 
about  25,0(K)  dollars,  for  which  he  gave  his  three  promissory  and  took abond 
notes,  payable  in  30,  60,  and  90  days,  which  were  soon  after  Suome^^*"  on 
transferred  by  Olcott,  and  have  since  been  paid,  except  the  ^^^^  he  enter- 
sum  of  1,200  dollars,  due  on  one  of  them.  On  the  11th  of  ^g^iffm^M 
October,  1800,  Joseph  Eden  and  Medcef  Eden,  his  brother,  J^^,^'  ^^• 
executed  to  William  Barlow,  now  deceased,  a  bond,  in  the  pe-  pijed  to  the  8ul 
nal  sum  of  40,000  dollars,  conditioned  to  pay  20,000  dollars,  f^®j£*'2tj)2 
and  a  warrant  of  attorney  to  confess  judgment  thereon ;  upon  nl^on  ac- 
which  bond,  by  virtue  of  the  warrant  of  attorney,  a  judgment  ^y^^^^^\ 
was  entered  up  in  the  Supreme  Court.  The  appellants  stated, -jad^ent,^  va- 
in  their  bill  in  the  court  below,  that  they  were  jointly  inter-  ^^^^'^j^f"  ^ 
ested  in  the  judgment,  and  had  never  received  any  satisfaction  fiJ^court^or- 
on  it ;  and  that  the  money  on  which  the  judgment  of  Barlow  ^'^^  ^^^ 
was  founded,  was  loaned  to  Joseph  Eden,  after  the  satisfaction  oa^ed,-  and  the 
of  the  judgment  of  WardeU  against  Eden  had  been  regularly  judgment  to  be 
^acknowledged ;  this  money  consisted,  according  to  the  testi-  f,^^^  1 
mony  of  J.  Eden,  of  8,000  dollars  in  cash,  and  12,000  dollars  JSre^J  *^ 
in  notes  and  checks.  lookout  a/m 

The  respondents,  in  their  answer  in  the  court  below,  stated,  j^d^ent"which 
that  Olcott,  by  fraud  and  imposition,  induced  one  of  the  tellers,  was  levied  on 
employed  in  the  bank,  named  Boe,  to  pay  certain  checks  B^s^xhtn&M 
drawn  by  Olcott,  on  their  cashier,  to  the  amount  of  120,000  »  hiii  m  cW, 
dollars,  at  a  time  when  Olcott  had  no  money,  or  a  very  tri-  ^^  ot1ie« '  for 
fling  sum,  in  the  bank.  To  secure  Boe,  and  to  indemnify  him  relief,  and  to ob- 
in  part,  Olcott,  on  the  first  dsij  of  Au^t,  1800,  issigned  orihTmoH^y 
over  to  Boe  the  bond  and  judgment  agamst  J.  Eden,  which  levied  on  the 
had  been  assigned  to  him  by  WardeU.  On  the  7th  of  October,  fn^S^'^baiidaof 
1800,  Boe  (his  transaction  with  Olcott  having  become  known)  JV.  On  an  op- 
assigned  over  to  the  respondents  the  same  bond  and  judg-  teSocSoiy^or- 
ment,  and  on  the  9th  of  October,  1800,  they  gave  notice  in  deroftbechan- 
writing  of  this  assignment  oi  Joseph  Eden,  .In  October,  1800,  Tw^,  u  wai 
the  respondents  applied  to  the  Supreme  Court  to  vacate  the  J>«M» '  *hat  jb. 
satisfaction  acknowledged  by  WardeU  of  the  judgment  the^'S^nt  of 
against  J.  Eden,  on  the  ground  of  fraud,  having  given  notice  *«  fi"*  r^^- 
of  the  application  to  /.  Eden  and  his  attorney.  In  April  fol-  u^°*of*aw  a*^ 
lowing,  the  Supreme  Court  ordered  the  satisfaction  to  be  va-  «gnroent.   and 

^  *^  ^11    the  same  having 
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m  ERROR,  cated,  (a)    ^and,  thereupon,  the  respondents  caused  a  jfie.^ 

ALBANY,     facias  to  be  issued  on  the  judgment,  againfift  the  estate  of  J» 

J^^;^^^  Eden,  on  which  the  sheriff  returned  that  be^d  levied  14,076 

Bebxb    '  dollars  and  54  cents,  and  miila  6(m«,as  to  the  reeidue  of  the 

Ba  k  orrftnr-  ^^^^  ^^^  damages. 
^  York.  *  *One  of  the  witnesses  enaRiined  in  the  court  below  stated, 
[  ^  533  ]  that  when  he  gave  notice  of  the  feu»sigofnent  to  J.  Edeny  on 
been  satisfied  the  9th  October,  180G,  in  behalf  of  the  respondents,  Eden  ob- 
af  the^timTtiM  served  that  he  had  paid,  during  tlie  last  sixty  dajrs  preceding, 
seeond  jodg-  40jOtK)  dollars  to  War  dell  on  ticcoiknt  of  the  judgment ;  that 
3rSp7t^'jatter  ^^  knew  of  the  assignment  to  Oh(ftt  at  the  time  it  was  made, 
was  entitled  u>  and  supposed  it  was  intended  for  security  only  5  but  Eden,  oh 
wi£stan!^2ie  being  examined  as  a  witness,  dented  that  he  had  received  any 
sabseqeent  ea-  notice  of  the  assignment. 

r*  534  1  *^"  •'^'"^'  ^^^'  ^^^^  ^^^  BarfouT  filed  their  bfll.     OlcoU, 

isfactton  enter-  ^^  ^^^  become  a  bankru]>t,  and  his  assignees,  were  made 
edon  the  first  j  defcTidatits  to  the  bill,  and  answered  scparateiy;  but  after  fil- 
^v1ed^J?^"«SJ  ^S  ^^^^^  anstvets,  they  did  not,  by  themselves,  or  otherwise, 
first  jud^rment,  appear  or  join  in  any  of  the  subsequent  proceedkigs  of  the 
tSas^^Jdered'^'io  c^use   on  the  part   of  the  respsondents.     Barlow  afterwards 

bepaidtofi.B. 

ftl!!m^ *mte^       f'')  ^^  Wrtz-rffW V.  BJen^  (a)  {Colemntett  Ccttf^s,  137.)  whore  flie  ferls  end  arsumeiits 
'of  tliG  counsel  on  this  epphration,  in  Octoher  term,  1800,  and  Uie  nile  znnVQdde  bant 


V.  ESertj  (a J  {Colemnrfs  Ccttt^s,  137.)  whore  flie  ferls  end  arsvni< 
his  Bp^hration,  in  Octoher  term,  1800,  and  Uie  rule  granted  </«  I 
e  $atislaclk>n,  are  reported. 


locutory    order  "'  "'7  "     ""^■.      ',/ 
of  th«  noiiri  nf   *"^»  '**'"  vacaiin|f  the  s 

Chancerv  this  ^"  Jannanj  term,  1801,  a  motion  was  madt^  hi  behalf  of  the  bank  of  New-Yotk,  tbst 
court  wm  ffive  ***®  ™**^  ^^^  vacatrnj^  the  satisfaction,  oirtered  tU  bene  esse,  of  October  term  preceding, 
iudement onthe  *^^^*^  be  made  absolute.  A  motion  ua.s  also  ina'le  by  Ihe  defendant,  that  the  judg- 
M«m  of  the  ''^^"^  should  be  set  asiile,  or  that  an  issue  shoisl'l  fu»  awarded,  to  try  tlie  allegation  thaA 
cause  if  the  ^^  bond  was  usurious,  or  at  least,  the  troth  ami  validity  of  the  payments  made  to  the 
winei>el»rouffht  P'^"*^*^**"  the  juds^nieul  subsequent  to  the  assiijiiiucnl  lo  OlcoU. 
Wfore  Uiein.  ^"  ^^'**'  ^®""  following, 

Kent,  J.,  delivered  the  opinion  of  thcrotrrt  an  !>oth  motions.  1.  With  respeci  to  Ibe 
"first  motion,  I  am  of  opinion  that  the  twcaltrr  of  satisfection,  directed  at  the  last  October 
term,  oaght  Lo  be  made  ahsohite.  The  assigiioe  of  the  judgment  is  to  be  recognized  by 
this  court  as  the  owner,  and  all  acts  of  the  plaintiflT  subsequent  to  the  assigmnetit,  and 
affecting  the  validity  of  the  judgment,  were  fraudulent.  He  has  no  more  power  over 
the  judgment  than  a  stranger ;  but  until  the  defendant  has  notice  of  the  assignmool,  all 
payments  made  by  him,  and  all  acts  of  the  plaintifi*  in  respect  to  fnnt^  are  good.  In 
-this  ease,  however,  the  satisfaction  was  acknowledg«d  and  entered  afler  the  time  that 
the  defendant  had  notice  j  consequentlv,  that  act  is  to  be  considered  as  void  in  respect 
to  him,  as  well  as  to  the  purchaser  of  the  judgment.  (1  Term  Rep.  619. 4  Term  Kep. 
310.  1  Bo9.  4*  Puil.  447.  See  also  Andrews  v.  Beecker,  in  this  eourt,  as  to  the  risJils 
of  the  assignees  of  a  chote  in  action  at  law.  As  to  his  rights  in  equity ^  see  2  Vet' 
fion,  540.) 

It  is  proper,  therefore,  that  the  satisfaction  shoQld  be  done  awav.  without  imposing 
any  terms,  as  a  condition  of  the  vacatur;  because,  in  judgment  of  law,  it  was  an  act 
done  in  fraud,  and  against  right. 

S.  The  motion  on^Uie  part  of  the  defendant  is  to  be  considered,  first,  in  lespect  to  the 
allegation  of  usury.  If  that  charge  is  now  to  be  investigated,  yet  the  judgment  ought 
certainly  to  stand  to  preserve  the  lien  that  it  has  created  upon  the  land ;  and  the  aathor- 


stances  of  this  case.  A  bona  fide  purchaser  is  here  the  owner  of  the  judgment :  and 
although  a  bond  or  note,  if  usurious,  may  be  void  in  the  hands  of  a  bonajuk  parcnaser 
because  the  statute  makes  the  mstniment  itself  void,  yet,  the  case  is  varied  in  respect  to 
A  judgment^  which  is  not  within  the  words  of  the  act.  l^ere  are  also  grounds  m  this 
case,  to  suspect  collusion  between  the  plaintiff  and  defendant,  to  defeat  the  clahns  of 
the  Dank,  and  that  this  charge  of  usury  is  an  after-thought.  The  parties  earned  on 
tegotiatioas,  and  effected  payments  from  time  to  time,  between  the  first  assignment  of 
the  judgment  and  the  6th  of  October,  the  one  knowing  that  the  judgment  was  trans- 

(a)  See  BrooJu  v.  Bu  tl,  17  Mhu,  487. 13  Johtw.  99. 
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I'  died,  and  the  names  of  his  executoiB  were,  by  an  order  of  the  inmmrok 

if  court,  inserted  in  the  bill  in  his  stead.  Albany, 

H  In  May^  1803,  the  cause  was  brought  to  a  hearing  befixe     ^^^^  ^^^' 

his  honor  the  chancellor,  who,  in  ^ugtM^  following,  directed  ^*"^bkw^^ 
n  a  trial  of  feigned  issues  by  a  special  jury,  to  determine  whether  y* 

h  Josej^  Eden  hsA  notice  of  the  assi^iiiment  of  the  judgment       yob^'*** 

i  against  him,  before  the  7th  of  October j  1800,  and  what  pay- 

I  meats  were  made  by  him,  when,  and  to  whomt  q&  such  judg" 

I  ment  previous  to  his  receiving  such  notice*    On  the  5th  of 

g  July^  1804,  the  issues  were  tried,  and  the  jury,  by  their  ver- 

i  diet,  found  that  Joseph  Eden  had  no  notice  of  the  assummeni 

I  of  the  judgment  against  him  on  or  before  the  7tfa  of  October^ 

1800,  but  Uiat  he  received  notice  thereof  on  the  9th  of  Octo^ 
i  bery  1800,  and  that  he  had  paid  Wttrdell  50,000  dollars  on  s«ich 

,^  judgment,  previous  to  his,  receiving  notice  of  such  assignment. 

^  At  Uie  trial  of  the  cause,  the  respondents  oiiered  Olcoti  as  a 

witness,  but  he  was  objected  to  by  the  counsel  for  the  com- 
plainants: 1.  Because  he  was  a  defendant  in  the  suit  in  chan«- 
cery,  and  no  measures  had  been  taken  to  have  his  name  struck 
out  of  the  bill,  or  for  his  examination  as  a  witness,  saving  all 

I  ferred,  and,  therefore,  acting  frauduleoU^,  and  the  other,  aetinr  under  drcvmstances 

that  ought,  at  least,  to  put  nim  on  inqmry;  and,  finally,  after  direct  notice  to  the  de- 
I  fendant,  they  concur  in  having  satisfaction  entered  to  consummate  their  transactions ; 

f  and,  alter  failing  in  their  efforts,  at  the  last  October  term,  to  render  the  satisfaction 

I  valid,  they  now  unite  in  setting  up  this  new  impediment  to  the  claims  of  the  assignee. 

f  Under  these  circumstances  I  think  the  court  ought  not  to  interfere  to  help  this  defence. 

I  3.  The  next  object  ^  the  application  on  the  part  of  the  dHendant  is,  for  an  issue  to 

try  the  truth  and  validity  of  the  payments  made  b^  the  defendant  to  the  plaintiff;  and 
this  will  depend  on  the  time  at  which  the  defendant  is  to  be  considered  as  naving  notice 
of  the  assignment  of  the  judgment.    The  appJication  for  a  feigned  issue  is  addressed 
f  to  the  sound  discretion  of  the  court.    These  issues  appear,  from  the  cases  which  I  have 

f  examined,  (1    Wilson,  331.    Sayer,  253.   Barnes,  130.    Coioper,WI.)  to  have  been 

I  granted  only  for  the  infdrmation  of  the  court,  or  where  the  party  is  otherwise  without 

I  relief.    In  the  present  case,  the  parly  has  a  re^lar  and  competent  rmaedy,  as  a  ttuztkr 

'  of  right f  and  without  a  special  interference  or  the  court.    This  is  by  the  writ  of  audita 

querSa,  which  lies  where  some  matter  of  discharge  has  arisen  to  the  defendant  subse- 
quent to  the  jud(;pnent    It  is  true  that,  in  many  cases,  where  the  de(endant  might  be 
I  entitled  to  his  wnt  of  audita  querela,  tlie  court  will  relieve,  in  a  summary  way,  on  mo- 

(  Hon;  but,  as  I^ord  Ifolt  observed,  if  the  ground  of  the  application  be  a  rewase,  or 

I  other  matter  of  fact j  it  is  reasonable  to  put  the  party  to  his  audita  querela,  because  the 

f  plaintiff  may  deny  it ;  and  if  be  docs  deny  it,  the  court  will  not  relieve  on  motion,  (a) 

r  }l  Ld.  Rmfm,  m  445.    1  Saik.  264.) 

In  the  present  case,  the  time  of  the  notice,  and,  consequently,^  the  validity,  as  well  as 

I  the  truth  of  the  payment,  is  contested  between  the  parties,,  ana  it  is  proper  that  these 

points  should  be  tried  in  tne  ordinary  and  established  mode  for  the  trial  of  facts. 

It  is  in  the  power  of  the  court  to  arrest  execution  upon  the  judgment,  until  the  same 

I  be  revived  by  scire  facias,  or  by  action  of  debt,  ^en  the  defendant  would  have  an 

opportunity  of  pleacunr  the  payments.    Bui  I  see  no  good  reason  why  the  couit  sbouki 

ad  at  all  in  this,  more  than  in  any  other  case,  as  long  as  the  party  has  the  power  to  act 

for  himself,  and  the  law  has  supplied  him  with  the  adequate  means  of  obtaining  relief, 

without  the  special  interposition  of  the  epurt.    I  an,  therefore,  of  opinion,  tba^tne  me- 

tioQ  on  the  part  of  the  assignees  of  the  plaintiff  that  the  vaeaJhtr  of  the  sausfaction 

should  be  made  absolute,  be  granted,  ana  that  the  effect  of  the  motion,  on  the  part  of 

the  defendant,  be  denied. 

Per  toi.  Curiam,    Rule  made  abaoloie.  (b) 

(c)  In  Litter  t.  MundfU,  (I  Bo»,  4r  PitU,  438.)  Chief  Joatice  fvrs  saji  it  i»  the  practieeto 
mturpoM  in  a  •uramarT  way,  nt  all  eases  whero  the  jmrtj  would  D«  entitled  (o  relief  by  awnls 
fWreU*    Thia  if,  ih>  doubt,  true,  if  it  be  aseertatned  thst  the  jNUty  is  SMtitlsd  to  relief. 

(»)  sen  Johns,  Cos,  121,  SS8. 
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IS  ERROR,   just  exceptions ;  S.  Because,  though  discharged  as  a  Lank 
ALBANY,     rupt,  he  was  interested  in  the  cause,  as  his  evidenc^e  would 

^^Feb.iao&^    ^^j^j  ^^  increase  his  estate ;   3.  That  he  had  been  guilty  of 
BxBKs       fraud  in  assigning  absolutely  a  judgment,  which  he  had  re- 

Baitx  oi  New-  ^®*^^  **  *  "^^^^^  collateral  security,  and  would  be,  therefore, 
YoBi.    *  liable  for  costs.     The  second  objection  was  removed  by  a  re- 
lease from  the  witness  to  his  assignees  of  all  his  right  to  any 
surplus  in  his  estate ;  but  on  the  first  and  third  grounds  he 

[*&35]  was  rejected  by  the  ^udge  before  whom  the  issues  were  tned. 
In  March,  1804,  the  postea  having  been  returned  and  filed,  a 
motion  was  made  by  tne  counsel  for  the  respondents,  for  a  new 
trial  of  the  issues,  in  order  to  let  in  the  evidence  of  Olcoti, 
who,  they  contended,  ousht  not  to  have  been  excluded.  After 
hearing  the  arguments  of  counsel  on  both  sides,  his  honor  the 
chancellor  ordered,  "  that  a  new  trial  be  had  between  the  pres- 
ent appellants  and  respondents,  to  try  the  several  issues  therein 
directed ;  that  in  such  trial  the  present  respondents  be  made 
plaintiffs,  and  the  present  appellants  defendants,  and  that  the 
several  payments  (if  any)  made  on  the  judgment  before  the 
notice  thereof,  be  endorsed  upon  the  postea  with  the  verdict ; 
and  that,  upon  the  trial,  Nathaniel  Otcott,  one  of  the  defend- 
ants, be  admitted  to  be  sworn  as  a  witness,  notwithstanding  his 
being  a  party  in  the  cause,  saving  other  just  exceptions,  if  any 
there  should  be ;  and  if  his  testimony  be  rejected  upon  the 
said  trial,  the  causes  of  rejecting  the  same  are  also  to  be  en- 
dorsed on  the  postea" 
^  From  this  order  the  compliunants  below  appealed  to  this 

court.     The  reasons  for  the  order  were  assigned  by 

The  Chancellor.  A  motion  was  made'on  the  part  of  the 
defendants  for  a  new  trial. 

It  was  admitted  that  Olcott,  having  become  a  bankrupt, 
offered  to  release,  at  the  trial,  all  his  right  to  his  surplus  estate. 

The  judge  who  presided  at  the  trial  certified  that  he  was 
satisfied  with  the  verdict. 

The  rejection  of  Olcoit  as  a  witness  was  on  the  technical 
ground  of  Ms  being  a  party ;  it  was  a  legal  consequence  of 
his  situation  as  sudi,  and  the  certificate  of  the  judge  had  no 
bearing  on  this  point,  as  the  correctness  of  the  verdict^  on  the 
evidence  admitted,  is  not  questioned. 

An  important  object  of  the  issues  had  been  defeated  by  this 
rejection,  as  the  testimony  which  was  intended  to  be  referred 
to  the  jury,  on  the  relative  credibility  of  the  witnesses  privy  to 
[  *  636  ]  the  transactions  respecting  the  judgment,  *had  not  been 
brought  into  view.  This  was  evidenUy  owing  to  the  mistake 
or  inattention  of  the  defendant ;  and  the  reason  of  his  rejec- 
tion, though  a  valid  one  at  the  trial  of  the  issues,  must  by  me 
be  considered  as  merely  formal.  To  conclude  the  parties  on 
t,  in  a  case  circumstanced  as  this  is,  would  be  very  rigid,  as 
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no  interest  or  sinister  intent  can  be  imagined  to  induce  the  in  error. 
parties  to  risk  the  consequence  of  a  rejection.  Albany, 

The  issues,  even  in  their  original  form,  could  not  have  ^J^^^ll^S^ 
affected  the  interest  of  Olcotty  for  the  points  referred  to  the       Bkbxb 
jury  expressly  related  to  the  pavments  made  to  Wardell,  and  ^* 

the  fraud  imputed  to  Olcott  could  not,  in  any  point  in  which    ^'york.'^ 
I  have  viewed  the  subject,  influence  the  verdict  of  the  jury. 

I  was,  therefore,  of  opinion,  that  these  considerations  ought 
to  prevail  in  favor  of  a  new  trial,  unless  the  defendants  had  ^ 

lost  their  right  of  applying  for  one  by  their  laches. 

The  trial  was  in  June ;  the  complainants  had  the  verdict  in 
their  power,  and  retained  it  As  soon  as  they  applied  to  have  ^ 
the  effect  of  it,  they  were  followed  by  this  motion;  this  must 
De  governed  by  the  practice  which  prevails  in  the  Supreme 
Court.  If  the  party  in  possession  of  the  verdict  does  not  take 
the  usual  rule  on  the  postea,  the  opposite  party  may,  any  time 
before  he  enters  the  rule,  move  in  arrest  of  judgment,  or  for  a 
new  trial,  though,  otherwise,  he  is  strictly  held  to  the  four 
days. 

An  order  was,  accordingly,  made  for  a  new  trial,  but  upon 
payment  of  costs. 

The  counsel  on  both  sides  then  entered  into  a  very  wide 
field  of  argument  on  the  merits  of  the  case,  which  is  here  con- 
tracted into  as  narrow  compass  as  possible. 

Baldtdn^  for  the  appellants.  1.  The  appellants,  after  find- 
ing that  the  judgment  to  WardeU  bad  been  satisfied,  and  the 
satisfaction  acknowledged  and  regularly  entered  on  record  by 
the  person  in  whose  favor  it  was  given,  and  who  had  the  legal 
control  over  it,  Jpnt  their  money  to  *Eden  on  the  security  of  a  [  *  53 
judgment,  and  in  full  faith  and  confidence,  that  his  estate,  as 
appeared  from  the. records,  was  unencundoered  by  any  prior 
judgment  They  are,  therefore,  to  be  regarded  as  bona  fide 
purchasers,  or  encumbrancers^  for  a  valuable  consideration,  m 

without  notice  of  any  fraud,  and  ought  not  in  equity  to  be 
postponed,  by  the  restoration  of  the  former  judgment  at  the 
instance  of  a  secret  assignee.  Though  Eden  was  called  on  to 
show  cause  before  the  Supreme  Court  why  the  satisfaction 
should  not  be  vacated,  the  appellants  had  no  notice  of  the  ap- 
plication. The  propriety  of  the  decision  of  that  court,  .n 
ordering  the  satisfaction  to  be  vacated,  under  a  view  of  the 
&cts  then  before  them,  is  not  questioned.  But  they  did  not 
nor  could  they  have  intended  to  decide,  that  a  fair,  innocent, 
interveiving  judgment  creditor,  without  any  knowledge  of  the 
firaud,  should  be  deprived  of  his  security,  and  that  unheard,  or 
without  being  called  upon  to  defend  his  rights.  The  respond- 
ents were  secret  assignees,  and  must  have  known  that  the 
assignor  had  a  legal  control  over  the  judgment,  and  ought  to 
have  given  some  public  notice  of  the  assignment,  or  have  en- 
tered it  upon  record.    The  appellants,'  therefore,  as  innocent 
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IN  EURO K  parch«aers  without  notice,  i^aad  on  higher  and  better  ground 
*  ALBANY,     than   the   respondents,  who  have  negl^ted  to  give  notice, 
,J^^!^^^^^  and  have  a  prior  and  superior  right  to  satisfaction  of  theii 
bebes       judgmeatf 
^'-  2.  l(  Eden  did  actually  pay  off  the  judgment  given  in  favor 

^'york.'^'  <^  Wardelly  previous  to  notice  of  any  ass^naaeni,  it  will  be 
zvemon  599  ^™^^^®^  ^^  ^^  hands,  that  the  appellants  ought  to  prevaiL| 
Wiike!^.'Bod'  How  is  the  factf  WardeU  and  Eden  both  swear  that  Eden 
^'^^^^  ^'^  did  pay  off  the  judgment  before  Okott  assigned  it;  and  thetr 
Ihoiiieyv.FaiT-  cvideuce  is  Strongly  corroborated  by  the  fact  of  Eden^s  making 
{is'  iJfertSwv'  P*y™®^^  ^^  WardeU^  which  he  would  not  have  done,  had  he 
Joiij.  %FoZ[  known  of  the  assignment.  This  evidence  stands  uncontra- 
308  soo'^'  ^^-  dieted,  except  by  the  imperfect  and  inaccurate  recollection 
r*5381  of  one  witness.  [He  then  went  into  an  examination  of  the 
t  rermm,693.  testimony  of  the  ''^witnesses  on  both  sides,  to  show  that  there 
'65.^  1  Ves^,  was,  in  reality,  no  contradiction,  and  that  the  evidence  of 
i^S^^un.^iis"  ^f^dell  aad  Eden,  as  to  the  payment  of  the  judgment,  and 
m.  389.  1  Eq.  the  want  of  prior  notice,  stood  unimpeached.] 
i.'^h^'.  ^'as,  ^'  There  was,  then,  no  necessity  for  awarding  an  issue  to 
Abr.  87.  $  7.  ascertain  those  facts :  nor  was  such  an  order  proper  on  any 
Mdnou,  sound  principles.     Olcott  admitted,  in  his  answer,  that  the 

judgment  was  assigned  to  him  as  coUateral  security  merely ; 
he  had,  therefore,  no  right  to  hold  it  for  any  other  purpose 
than  the  one  for  which  it  was  made,  and  the  moment  that 
purpose  was  accomplished,  his  rights  became  extinct,  and  the 
assignment  void.  The  consideration  or  object  of  the  assign- 
ment was  a  debt  due  from  WardeU  to  Olcoit  of  25,000  dollars, 
for  which  Olcott  received  promissory  notes,  which  were  nego** 
tiated  by  him,  and  were  afterwards  paid.  Even  if  the  notes 
nad  not  been  paid,  Olcott  could  not  have  assigned  the  judg- 
ment for  a  different  purpose,  nor  could  Roe  have  transferred 
it  to  the  respondents  for  any  other  object.  The  issue  was 
directed  to  ascertain  the  fact  of  notice.  But  the  judgment 
^  having  been  satisfied  by  the  payment  of  the  notes,  the  ques« 

tion  of  notice  was  of  no  importance,  and  could  not  afiect  its 
decision,  especially,  as,  if  the  fact  of  notice  were  admitted,  the 
appellants  had  a  superior  and  prior  right  to  have  their  judg- 
ment paid ;  for  the  appellants  used  all  due  diligence  to  know 
the  situation  of  the  estate  of  Eden  before  they  parted  with 
.  their  money  to  him,  and  finding  it  clear  of  encumbrance,  they 
lent  their  money  upon  the  security  of  a  judgment  which  would 
be  a  lien  on  that  estate.  The  judgment  was  assigned  to 
Olcott  J  to  secure  a  previously  existing  debt,  not  one  contracted 
on  the  .condition  of  that  assignment ;  and  it  was  his  duty  to 
have  given  immediate  notice  to  Eden  of  the  assignment,  in 
order  to  prevent  his  paying  over  the  money  to  WardelL  It  is 
the  same  in  regard  to  Rod  The  respondents  advanced  no 
money  to  Roe,  but  found  the  assignment  among  his  papers 
'.  •SSQ  J  afler  his  decease.  There  was  gross  neglect  in  *  Olcott  and 
jRoe,  and  though  no  negligence  in  fact  be  imputed  to  the  re- 
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nondentSf  yet  they  must  be  affected  by  the  negligence  of  in  error, 
tnose  under  whom  they  claim;  and  in  this  comparison  of     al3ANY, 
rights,  the  neglect  of  Olcoit  and  Roe  may  be  justly  imputed  to     ^^^-  ^^^ 
the  respondents.      The   appellants^  therefore,   have   superior  ^^"^bkbk^ 
claims  to  equity.  v 

4.  A  new  trial  ought  not  to  have  been  directed,  for  the  sake      ''york."' 
of  letting  in  the  testimony  of  Olcott,  which  had  been  rejected 
at  the  former  trial,  on  legal  and  just  grounds.     He  was  a  party 
in  the  cause,  and  it  is  a  universal  rule  that  a  party  in  a  cause 
cannot  be  a  witness.     It  was  said,  on  the  other  side,  that  as 
the  issue  was  between  John  Den  and  Richard  Fen,  the  tech- 
nical objection  to  the  evidence  of  Olcott  could  not  be  made. 
Such  an  observation  is  not  entitled  to  a  serious  answer  in  a 
court  of  equity.     If  it  were  well  founded,  a  fiction  devised  for 
the  purpose  of  justice  would  become  the  instrument  of  injus- 
tice and  oppression.     If  the  respondents  wished  to  avail  them- 
selves of  the  testimony  of  Olcotty  they  ought,  according  to  the 
practice  of  the  court,  to  have  applied  to  have  his  name  struck 
out  of  the  bill,  or  for  an  order  for  his  examination,  saving  all 
just  exceptions;!  but  though  three  years  had  elapsed  from  ncomynsDi 
the  commencement  of  the  suit,  and  nine   months  from,  the  ^"^'   z^han 
granting  of  an  order  for  the  trial  of  an  issue  at  law,  no  steps  ^^'caset,iH 
were  taken  to  remove  this  objection  to  the  admissibility  of  his 
testimony.     Again,  Olcott  was  guilty  of  a  fraud  in  making  the 
assignment  after  the  notes  had  been  paid,  and  in  assigning 
absolutely  what  he  held  as  mere  collateral  security.     The  con- 
sequence of  this  fraud  is  to  subject  him  to  the  costs  in  chan- 
cery. J     On  both  these  grounds  the  judge  was  right  in  reject-     X  Barrett  v 
ing  him  when  offered  as  a  witness.     If  so,  a  new  trial  ought  ^^^  3^23 
not  to  have  been  granted  for  the  purpose  of  admitting  him.  40i. 
Further,  a  new  trial  ought  not  to  be  granted  to  let  in  testi- 
mony which  was  in  the  power  of  the  party,  and  which  he  did 
not  produce,  or  which  he  might  have  obtained  by  using  ordi- 
nary diligence :  And  *it  has  been  shown  that  the  respondents       [  *  540  ] 
had  neglected  to  take  any  measures  to  make  Okott  an  admis- 
sible witness,  though  two  regular  terms  of  the  Court  of  Chan- 
cery intervened  between  the  first  trial  and  the  application  for 
a  new  one.     There  has  been,  throughout,  great  neglect,  and 
an  unreasonable  delay  on  the  part  of  the  respondents,  who 
have  no  claim  to  the  indulgence  of  a  new  trial,  the  granting 
of  which  is  always  matter  of  sound  discretion  in  courts,  who 
are  cautious  in  exercising  this  power,  for  it  gives  the  party  an 
opportunity  to  speculate  as  to  witnesses.     It  is  a  well  settled 
principle,  that  a  new  trial  cannot  be  granted  to  admit  testi- 
mony which  might  have  been  produced,  where  there  is  no 
pretence  of  surprise  or  fraud.     In  the  case  of  Standen  v.  Ed- 
wards,^ the  court  refused  a  new  trial,  though  greatly  dissatis-  $iv;*.juii.idi 
fied  with  the  verdict,  merely  to  let  in  evidence  which  had  been 
kept  back.     It  may  be  said,  on  the  other  side,  that  Olcoit  was 
not  kept  back,  but  was  offered  as  9  witness ;  yet  the  counsel 
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fs  ERROR,  of  the  lespondentfl  must  have  known  that  be  was  incompetent, 
*  ALBANY,  and  could  not  be  received  by  the  judge  before  whcun  the 
^  *^^  cause  was  tried.  Here,  too,  the  judge  certified  that  he  was 
^"*^'*^"'  satisfied  with  the  verdict 

5.  The  appellants  ought  to  have  been  made  plaintiffsy  as 
they  were  at  the  first  trial,  for  the  respondent  are  mteresled  to 
delay  the  canse. 

6.  Another  objection  to  the  order  is,  that  it  directs  Olcott 
to  be  admitted  as  a  witness,  though  a  party;  allowing  the 
reasons  for  rejecting  him,  if  he  shoSd  be  rejected,  to  be  en- 
dorsed on  the  po$tea.  Now,  as  judges  may  differ  in  opinion, 
there  may  be  one  trial  after  another,  to  the  very  great  delay 
and  injury  of  the  appellants* 

Benson  and  Harison^  for  the  defendants.  The  histwy  of 
the  transaction,  disclosed  by  the  fiicts  in  this  case,  (which 
were  recapitulated  and  commented  on,)  exhibits  the  appear- 
ance of  mystery  and  management  The  appellants,  it  is  to 
be  remarked,  are  said  to  have  lent  their  money,  which  con- 
[  *  541  ]  ststed  part  in  cash,  and  part  in  notes  and  checks,  to  Eden,  *on 
tfie  11th  of  October^  the  very  day  on  which  the  satisf actum 
piece  was  filed  in  the  clerk's  office.  This  circumstance,  in 
connection  with  the  other  facts,  was  enough  to  excite  a  sus- 
picion that  the  judgment  was  confessed  collusively,  and  with 
a  view  to  cover  Eden^s  property.  There  was  no  delay  of  pay- 
ment ;  no  stay  of  execution.  Notwithstanding  the  notoriety 
of  the  conduct  of  Olcoit  and  Wardell,  and  of  the  application 
to  the  Supreme  Court  to  vacate  the  satisfacticm  acknowledged 
hj  the  latter,  the  appellants  waited  until  the  judgment  wHs 
reinstated,  and  the  respondents  had  taken  out  execution  and 
levied  to  the  amount  of  14,000  dollars ;  they  then  came  in, 
after  eight  months  of  silence  and  inactivity,  to  claim,  and,  if 
possible,  to  take  the  money  from  the  respondents.  This  vras 
enough  to  induce  the  chancellor  to  scrutinize  and  probe  these 
transactions  to  the  bottom.  It  was  his  duty  to  take  every 
step  which  could  inform  his  conscience  on  the  subject,  and  to 
satisfy  his  mind  whether  the  appellants  had  superior  equity  on 
their  side  or  not  The  respondents  are  admitted  to  l^  60ml 
fide  and  innocent  creditors.  It  is  not  pretended  that  they 
knew  or  countenanced  the  prodigality  and  extravagance  of 
Eden,  or  the  fraiids  of  WardeU  and  OlcoiL  The  most,  then, 
that  can  be  said  in  favor  of  the  appellants  is,  that  they  are  abn 
bona  fide  creditors;  and  that  there  is  equal  equity  between 
the  parties.  Now,  it  is  a  well  settled  principle,  that  where 
the  equity  is  equal,  the  party  having  the  leeal  advantage,  and 
in  possession,  shall  retain  it  A  person  who  gets  pbssessicm 
of  a  satisfied  term,  and  has  the  1^^  estate,  will  bold  against 
a  person  having  equal  equity.  It  is  the  same  thing  where  a 
person,  having  an  imperfect  title,  gets  possession  of  a  recog- 
nizance. In  the  case  of  WtUcer  v.  bodington.  cited  from 
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Vernon,  the  complainant  cau«e  into  court  to   tsk  a  favor,   in  error 
Here  the  respondents  are  brought  info  court  by  tjbe  appeUants,     Albany 
who  ask  a  favor y  not  the  respou JenU.     The  court  will  not  ^  ^  'j^- 
grant  a  favor  against  a  party  having  the  legal  right.    The  "^"^^  ^ 
priority  of  judgments  makes  no  ditference  in  the  equity  eirist- 
ing  between   the   parties.      Satis&ction  is   fraudulently  ac- 
knowledged on  a  judgment ;  another  judgment  is  then  con- 
fessed, and  afterwards  *the  satisfaction  on  the  first  is  vacated,      [  *  542  ] 
md  shall  the  intermediate  judgment  be  allowed  to  gain  a 
jreference-? 

There  is  no  doubt  that  payments  made  to  the  original  cred- 
itor, without  notice  of  any  assignment,  are  good.  The  princi- 
pal question  in  the  cause  is,  whether  thero  was  a  notice  or 
not.  On  this  point  there  was  a  contrariety  of  evidence,  and 
the  chancellor  very  properly  awarded  an  issue  to  ascertain  the 
fact.  Wardett  was  certainly  entitled  to  little  credit.  He  was 
mistaken  in  one  point  at  least ;  and  faltus  m  tttio,  falsua  in 
omnibus.  There  never  was  a  case  in  which  it  was  more  proper 
to  direct  an  issue ;  if  the  jury,  by  their  verdict,  had  satisfied 
the  doubts  existing  in  the  mind  of  the  chanoeilor,  he  would 
have  been  prepared  to  decide  on  the  cause ;  otherwise,  he 
would  direct  a  new  trial  for  the  purpose  of  gaining  that  light 
which  he  wanted  to  lead  him  to  a  right  judgment.  As  the 
judge  rejected  Olcott  as  a  witness,  the  chancellor  had  not  the 
benefit  of  his  testimony.  The  judge  who  presided  at  the 
trial,  it  is  true,  rejected  the  witness  on  legal  grounds.  But 
the  Court  of  Chancery  had  a  right  to  his  evidence.  The  objec- 
tion to  him  might  be  valid  at  law,  but  not  in  equity.  The 
complainant  may  have  a  party  struck  out  of  a  bill,  in  order  to 
examine  him  as  a  witness.  All  that  the  defendant  can  do  is, 
to  move  to  have  a  party  examined  as  a  witness,  saving  all  just 
exceptions.  Olcotfs  name  being  on  the  record  is  no  objection 
to  his  being  a  witness  in  a  court  of  equity.  The  court  of 
law  are  not  to  inquire  who  are  the  parties  to  the  suit.  They 
have  only  to  see  whether  the  witness  be  interested  or  not. 
There  was  no  ground  for  rejecting  the  witness  as  a  party  to  a 
fraud.  He  assigned  merely  all  his  right  and  titUy  and  that 
was  notice  to  the  assignee  to  inquire  into  the  title;  nor  was 
he  interested.  There  could  not  be  any  surplus  to  his  estate, 
and  he  released  any  possible  interest  It  is  said  he  would  be 
liable  to  costs ;  but  on  what  pretence  ?  He  was  a  certificated 
bankrupt ;  and  he  would  no  more  be  liable  for  costs,  in  regard 
to  this  transaction,  than  for  the  original  contract  itself.  He  may 
be  made  a  party  in  the  suit  in  chancery,  but  for  discovery  only, 
not  so  as  to  subject  him  to  costs.  He  cannot  be  liable  for  any 
contract  previous  to  his  discharge,  on  the  mere  ^allegation  of  [*543] 
fi^nd.  For  tortt  he  may  be  an8wertdl)le,  but  not  for  any  thing 
arising  tx  contractu. 

In  TyrtUyr.  Holi^f  which  was  an  issue  to  inquire  as  to  a  d^^'^ 
frauf,  a  party  was  admitted  to  be  a  witness,  and  the  court  ureU. 
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jN  ERROR,  said,  where  the  party  has  no  interest,  he  cannot  be  made  liable 
ALBANY,     to  costs.     Olcott  could  have  had  no  possible  interest  in  the 

-i^>r^\!^^r  question  between  the  appellants  and  respondents.     Rut  it  is 
Bkbsx       said  that  a  new  trial  ought  not  to  have  been  awarded,  because 

BAf K  of  Nkw-  ^®  ^spondents  might  have  had  the  benefit  of  OlcoiVs  testi- 
'  YoBK.  *  monvy  if  they  had  tdken  proper  measures  for  that  purpose.  At 
the  first  trial,  it  was  not  thought  necessary  by  tne  chancellor 
to  direct  Olcott  to  be  examined,  and  he  could  not  anticipate 
the  objection  that  was  made  to  his  evidence.  But  if  there 
were  any  neglect  or  mistake  on  the  part  of  the  respondents, 
still  they  ought  not  to  be  prejudiced,  for  a  court  of  equity  is 
not  governed  by  the  rigid  rules  of  a  court  of  law ;  it  looks  to 
the  substantial  justice  of  the  case,  regardless  of  matters  of 
1 1  Vu  Jim.  niere  form.  In  the  case  of  Standen  v.  £rftrard*,f  the  part) 
wilfully  kept  back  the  witness.  But  had  there  been  any  sur- 
prise or  mistake,  a  new  trial  would  have  been  awarded.  In 
the  present  case,  Olcott  was  ofiered  by  the  party  as  a  witness, 
and  rejected  on  a  ground  unexpected  to  the  party.  He  was, 
.  in  truth,  not  to  be  considered  as  a  real  party ;  he  never  at- 
tended a  hearing,  nor  did  any  person  appear  for  him;  and  no 
decree  was  sought  against  him.  The  objection  to  tfie  order, 
that  the  respondents  were  made  plaintifis,  is  of  no  weight  It 
was  easy  to  add  to  the  order  that  the  bill  should  be  taken  pro 
confesso,  unless  the  cause  were  tried  in  a  certain  time,  or  it 
might  be  tried  by  proviso^  so  as  to  prevent  delay. 

ft  is  true  that  the  court,  instead  of  reversing  the  order,  may 
examine  into  the  merits  of  the  case,  as  they  appear  before 
them,  and  give  judgment  thereon.  They  did  so  in  the  case 
of  Le  Guen  v.  Govemeur  and  KembU,  and  Bush  v.  Xfir- 
ingston. 

[Spencer,  J.  It  was  so  decided  in  Cot  v.  Furman^  in  which 
judgment  was  given  here  on  the  merits.] 

But  ought  not  all  persons  interested  to  be  made  parties  ? 
[  ♦  544  ]      *  If  all  proper  parties  are  not  before  the  court,  it  will  not  pro- 
ceed to  determine  the  merits,  but  send  the  cause  back  to  the 
court  below.     This  court  will  not  pronounce  a  final  decree  in 
a  cause  unless  they  can  really  put  an  end  to  litigation. 

lUtddiff  and  Hoffman^  in  reply.  The  appellants  appear  be- 
fore this  court,  as  oona  fide  creditors,  for  a  valuable  consider- 
ation, and  with  characters  as  unimpeached  as  those  of  the 
respondents.  When  they  lent  their  money  to  /.  Eden^  they 
searched  the  records  of  the  Supreme  Court,  and  found  the 
judgment  of  Wardell  to  be  satisfied.  Ther  could  do  no 
more.  Were  they  not  to  rely  on  the  records  of  the  court  ? 
Suppose  a  mortgagee  has  lent  his  money,  knowing  a  priot 
mortgage  to  be  regularly  cancelled,  shall  he  be  postponed,  oi 
excluded,  because  the  first  mortgage  was  fraudulently  Can- 
celled ?  When  the  motion  was  made  to  the  Supreme  Court, 
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Dy  the  respondents,  to  vacate  the  satisfaction  of  the  former  IN  error 

*  judgment,  the  appellants  ought  to  have  received  notice  of  the    Albany, 

*  application ;  for  it  is  against  every  principle  of  justice,  that  in-  v^^^lj^^ 
'  nocent  and  bona  Jide  purchasers  should  be  thus  affected,  by       Bebee 

^  the  decision  of  a  court  unheard.     The  Supreme  Court  co«ld  g^^^  of  New 

'  do  no  more  than  a  court  of  equity ;  and  had  the  respondents        York. 

•  applied  to  a  court  of  equity  to  have  the  judgment  restored, 
'  the  chancellor  would  have  imposed  terms,  he  would  have  re- 
^  stored  their  Ken,  but  not  so  as  to  affect  intermediate,  bona  Jide 

encumbrancers,  without  notice  of  any  fraud.     The  proceed- 
>  ings  in  that  court  cannot,  nor  ought  in  equity,  to  affect  the 

rights  of  the  appellants.     The  respondents  having,  against  law 

and  equity,  obtained  possession  of  the  money  on  the  execu- 
t  tion,  are  to  be  considered  as  trustees  to  the  appellants.     The 

i  two,  and  the  only  material  facts  in  this  cause,  the  notice  and 

I  the  payment  by  Eden  to  fVardell,  are  fully  before  the  court, 

i  and  it  is  in  their  power  to  decide  on  the  merits.     All  neces- 

r.  sary  and  proper  parties  appear  in  the  case  ;  there  is  no  possi- 

l  bility  of  any  surplus  property,  which  the  assignees  of  Eden  can 

f  claim ;  nor  can  the  assignees  of  Olcoit  have  any  interest  in  the 

I  cause.     Both  Eden  and  Wardell  testify  that  the  payments  to 

f  Wardell  were  made  before  the  respondents  gave  notice  of  the 

f  assignment.     Eden  had  no  motive  or  interest  *in  speaking      [  *  545  ] 

it  falsely.    His  evidence  is  confirmed  by  that  of  WardelL    Olcoit, 

i  in  his  answer,  admits  that  the  assignment  was  given  to  him  as 

security  for  certain  notes,  all  of  which,  except  about  4,000  dol- 
r  lars,  had  been  paid.     He  could  not  assign  any  other  or  greater 

•  interest  than  he  held  in  the  assignment  to  him.     The  payment 
J  of  the  notes  put  an  end  to  the  security ;  and  there  is  no  pre- 
tence for  saying  it  was  for  future  advances.     After  the  pay- 
ment, Olcott  and  his  assigns  must  be  considered  as  holding 
the  judgment  as  trustees  to  Wardell,  the  original  assignor.     If 

'  there  were  any  fraud  in  the  conduct  of  Wardell,  the  respond- 

ents must  look  to  their  cestuy  que  trust,  or  to  the  covenant  in 
the  assignment  to  them,  for  their  relief.     An  innocent  third 
person,  ignorant  of  these  transactions,  is  not  to  be  prejudiced  • 
'.  by  them.     There  is  not  equal  equity  in  this  case ;  for  all  the 

'  equity  is  in  favor  of  the  appellants,  who  relied  on  the  judg- 

'  •  ment  to  them,  and  lent  their  money  specifically  on  that  secu- 

rity, which  is  not  Uie  case  with  the  respondents.     By  the  satr 
is&ction  of  the  first  judgment,  the  legal  advantage  also  was  on 
,  the  side  of  the  appellants,  who  are  not  to  be  deprived  of  it  by 

the  subsequent  order  of  the  Supreme  Court,  on  a  motion  in 
,  which  they  were  not  heard. 

[Spencer,  J.  By  a  rule  of  this  court,  of  1786,  only  one 
counsel  can  be  heard  in  reply.  This  rule  has  not  been  ob- 
served in  the  argument  of  this  case ;  but  I  hope  it  may  be 
enforced  in  future.] 

ToifPKiNS,  J     The  appeal  in  this  cause  is  from  an  order  of 
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hU  honor  the  chancellor,  awarding  a  nejy  trial  of  the  i^gned 
issue.  The  pleadings  and  proofe  being  now  before  us,  the 
counsel,  according  to  the  course  and  pr&ctice  o{  this  court, 
have  argued  the  cause  at  large  upon  the  merits.  Indepen- 
dently of  the  objections  to  the  particular  order  appealed  from, 
the  appellantB  insist  that  a  feigned  issue  was  unnecessary ;  and 
that  they  are  entitled  to  a  decree  in  their  faTor,  for  the  follow- 
ing reasons :  1.  Because  the  judgment  of  S}^ardeU  was  satis- 
fi^  on  record,  when  the  appellants  fairly,  and  for  a  valuable 
consideration,  obtained  theirs;  and  that  thiey,  tberefoiCy  have 
a  prior  and  superior  right  to  satisfaction. 

•  2.  Because  the  right  oT  Olcott^  and  the  assignees  of  the 
judgment  in  fitvor  of  JVardeU^  was  extinguished  by  the  pay- 
ment of  the  consideration  for  which  it  was  given ;  ajKt, 

3.  Because  the  payment'by  Eden  was  before  he  hnJ  notion 
of  the  assignment  of  the  judgment. 

If  either  of  these  grounds  be  tenable,  it  will  be  unncivtssary 
to  decide  upon  the  objections  to  the  form  of  the  ordec  Knt  r 
new  trial.  My  observations  will  be  confined  to  the  first  anc' 
second  points,  both  of  which  I  consider  as  conclusive,  in  Shot 
of  the  appellants. 

The  consideration  of  Barloio^s  judgment  was  not  impeachcc 
by  the  answer  of  the  respondents,  and  it  was  not  incumbent 
therefore,  upon  the  appellants  to  go  into  evidence  of  it.  But 
if  such  evidence  were  necessary,  it  may  be  collected  from  the 
pleadings  and  testimony.  The  bill  avers  a  consideration  ;  the 
answer  does  not  deny  it ;  and  the  testimony  of  Eden,  uncon- 
tradicted upon  that  point,  explicitly  proves  it. 

It  will  not  be  denied  that  if  any  fraud  were  practised  by 
Eden  and  WardeU^  against,  the  bank,  in  the  acknowledgment 
of  satisfaction,  and  the  appellants  were  apprized  of  it  when 
their  judgment  wa»  obtained,  the  first  point  relied  upon  by 
them  cannot  be  maintained.  It  is,  however,  alleged  in  the 
bill,  that  Barlow^s  judgment  was  obtained,  when  that  in  (avor 
of  WardM  was  satisfi^  on  record,  and  upon  a  supposition  thai 
nothing  uhu  due  thereon.  Should  it  be  essential,  therefore,  to 
aver  in  the  bill  want  of  notice,  the  above  allegation  substan- 
tially amounts  to  it.  In  my  opinion,  however,  an  averment  of 
notice  is  necessary  in  those  cases  only  where  the  party  pos- 
sessing an  equitable  right  applies  for  relief  against  such  persons 
as  have  obtained  a  legal  right.  In  such  cases,  to  obtain  the 
relief  sought,  it  is  essential  to  aver,  that  the  1^1  estate  was 
acquired  with  notice  of  the  equitable  right.  There  it  is  ap 
affirmative  allegation,  and  susceptible  of  proof;  in  this  case, 
it  would  have  been  the  averment  of  a  negative,  which  could 
not  have  been  proved,  and,  therefore,  ought  not  to  be  re- 
quired. 

*  The  fact  of  notice  was  indispensable  to  support  the  de- 
fence of  the  respondents,  and  it  therefore  became  requisite  for 
them  to  set  up  and  prove  that  the  appellants  had  notice  of  the 
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equitable  claim.  Accordingly,  in  the  answer,  they  insist  that  m  error. 
Wardetty  Eden  Bod  the  appellants,  combined  to  deprive  the  re-  Albany, 
spondents  of  their  security  under  the  judgment  to  fVardell.  ^J^^i;JfJ^ 
This  charge  necessarily  implies  that  Bebee  and  Barlow  had  bxbxb 
notice  of  the  assignment  to  the  bank.  The  replication  put  ^^  ^  of  New 
that  feet  in. issue;  and  had  it  been  established  by  proof,  the  ^  yokk. 
appellants  could  not  have  maintained  their  first  point.  What 
evidence  is  afforded  to  establish  the  fraudulent  combination 
imputed,  by  the  answer,  to  the  appellants  ?  The  answer  itself 
is  not  evidence  of  notice,  because  it  is  not  verified  by  oath, 
and  because,  if  it  had  been,  it  could  not  be  received  as  proof 
of  matter  in  avoidance,  which  can  only  be  established  by  tes- 
timony aliunde.  Exclusive  of  the  answer,  there  is  nothing  in 
the  cause  having  the  remotest  tendency  to  prove  the  notice  or 
combination  charged  in  it ;  unless  the  particular  relief,  sought 
for  by  the  bill,  is  construed  into  an  admission  of  notice.  The 
relief  prayed  for  is,  that  an  injunction  issue,  and  that  the  judg- 
ment in  favor  of  fVardell  may  stand  as  a  security  for  such  sum 
only  as  may  appear  to  be  really  due  thereon  firom  Eden.  The 
specific  relief  prayed  is  not  set  forth  in  the  case  presented  to 
this  court ;  nor  have  the  counsel  for  the  respondents  argued 
the  cause  upon  the  ground  that  an  admission  of  notice  is 
thereby  implied.  Had  the  respondents  entertained  an  opinion 
that  notice  was  conceded  by  the  bill,  it  is  to  be  presumed  that 
they  would  have  relied  and  insisted  upon  it  in  their  answer  as 
a  conclusive  defence.  But  whatever  might  have  been  their 
impression  on  that  point,  it  is  suflicient  to  say,  that  admissions 
which  will  conclude  a  complainant,  are  only  to  be  sought  for 
in  that  part  of  the  bill  which  contains  the  state  of  the  case,  or 
title,  upon  which  he  relies  for  relief  Even  a  mistake  in  the 
special  prayer  of  the  bill,  provided  there  be  a  general  prayer 
for  such  other  relief  as  the  nature  of  the  case  may  require,  as 
there  is  in  this  bill,  will  not  deprive  the  party  of  that  relief  to 
which  the  nature  of  his  case  entitles  him.  {Mitfardy  38.  *  2  [  *  548  J 
Mod.  91,  92.)  If,  therefore,  in  this  case,  the  appellants,  when 
they  filed  their  bill,  were  advised  that  the  particular  relief  so- 
licited by  them  was  the  utmost  they  could  obtain,  in  conse- 
quence of  the  order  of  the  Supreme  Court,  in  relation  to 
WardelTs  judgment,  that  misapprehension  of  their  rights  ought 
not  to  prejudice  them.  They  are,  therefore,  in  my  opinion,  to 
be  regarded  as  bona  fide  encumbrancers,  without  notice,  for  a 
valuable  consideration,  and  their  prior  right  to  satisfaction  is 
evident,  unless  the  proceedings  of  the  Su[Mreme  Court,  in  va- 
cating the  satisfaction  of  the  judgment  to  JVardeUy  deprives 
them  of  that  right.  The  effect  of  those  proceedings  will  now 
be  considered. 

The  respondents,  being  assignees  of  a  chose  in  action  cnbfy 
never  possessed  a  legal  lien  upon  the  properly  of  Eden.  Sub- 
sequent to  the  entry  of  satisfaction,  they  surely  had  no  such 
lien;  and  it  is  equally  indisputable  that  Barlo^v^s  judgment, 
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jNSRROR.  obtained  prior  to  the  order  to  vacate  the  satis&ction,  did 
ALBANY,  give  him  a  legal  lien.  When  the  Supreme  Court  interpoeed 
Feb.  1806.  j^  authority,  it  assumed  equity  powers ;  and  the  proceedingi 
there  cannot  be  deepied  to  have  any  greater  operation  than  t 
similar  interference  of  the  Court  of  Chancery  would  have  had. 
It  is  an  invariable  rule  in  equity,  that  where  one  party  has  ob- 
tained a  legal  advantage,  and  in  equity  is  equal,  not  to  distmb 
the  legal  right.  In  this  case  the  appellants  had  not  only  fairly 
obtained  a  legal  superiority,  but  appear  to  me  to  have  had  the 
equitv  on  their  side,  inasmuch  as  they  loaned  their  money  ex- 
pressly upon  the  security  of  their  judgment ;  whereas  the  bank 
obtained  their  assignment  to  avert,  if  possible,  the  lo^  of  a 
previously  existing  debt,  created  by  the  imprudence  of  tfaeii 
agent.  Under  such  circumstances,  it  is  not  to  be  presumed 
that  the  Court  of  Chancery  would  have  postponed  tlie  legal 
Uen  of  a  party  not  before  the  court,  having  no  notice  of  its 
proceedings,  and  not  heard.  Both  the  counsel  and  the  Su- 
preme Court  seem  to  have  viewed  the  effect  of  the  order  to 
vacate  the  satisfaction  of  WaritJTi  judgment  in  the  same  light 
in  which  I  have  considered  it ;  because  a  leading  reason  as- 
[  *  549  ]  signed  to  induce  that  court  summarily  to  interfere,  ♦was,  to 
prevent  the  intervention  of  new  liens.  But  it  would  not  ba?e 
been  material  to  press  an  immediate  vacatur  of  the  satisfaction, 
if  such  new  liens  would  not  have  been  entitled  to  prior  sati»- 
fiiction.  The  court  intended  to  place  Eden,  fVardelly  and  the 
assignees  of  WardelPs  judgment,  who  were  the  only  parties 
before  them,  in  statu  quo ;  and  to  give  their  order  a  greater 
operation,  or  to  conclude  third  parties  by  it,  would  produce 
manifest  injustice.  They  surely  never  intended  to  decide  upon 
the  rights  of  persons  who  were  without  notice  of  the  applica- 
tion, and  unheard. 

With  respect  to  the  second  point,  it  is  observable,  that  01- 
cotCs  answer  admits  the  truth  of  WardelVs  testimony  as  to  the 
object  of  the  assignment  to  Olcott.  The  judgment  was  to  be 
held  by  him  as  collateral  security  only.  Neither  this  fact,  nor 
the  fact  of  payment  by  Wardell  to  Olcott,  of  tlie  debt  intended 
to  be  secured,  will  be  affected  by  -the  determination  of  the 
feigned  issue.  We  must,  therefore,  decide  them  upon  the 
proofs  as  they  now  stand.  I  have  before  observed,  that  IVar- 
dell  and  Olcoit  unite  in  saying  that  the  assignment  was  made 
for  a  specific  purpose  only.  But  they  are  at  variance  in  regard 
to  the  sum  intended  to  be  secured,  and  with  respect  to  the 
payment  of  that  amount.  Upon  this  point,  however,  Wardell 
is  clewly  entitled  to  credit.  He  not  only  specifies  the  particu- 
lar notes  which  the  assignment  was  intended  to  secure  ;  but, 
in  his  account  with  Olcoti,  states  to  whom  they  were  trans- 
ferred and  paid.  This  enabled  the  opposite  party  to  detect 
the  falsehood,  if  any,  in  the  relation  of  Wardell  On  the  other 
hand,  Ohotfs  answer  contains  a  mere  averment  of  a  conjec- 
'tural  balance,  at  the  time  of  the  assignment  to  iZoe,  without 
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referring  to  any  accounts,  admissions  of  Wardelly  notes,  oi  in  error. 
other  documents,  to  support  the  truth  of  his  statement.  Be-  ^^^^^' 
sides,  to  gloss  over  his  conduct  in  regard  to  JRoe,  must  have 
been  a  powerfiil  motive  operating  on  his  mind.  If  he  had 
admitted  that  nothing  was  due  from  Wardell  to  him,  when  he 
assigned  the  judgment,  hi  would  thereby  have  charged  himself 
with  a  gross  imposition  upon  Roe. 

*l!o  avoid  this  imputation,  he  introduces  his  belief,  at  that 
time,  which  belief  is  not,  afterwards,  fortified  by  any  docu- 
ments or  proof. 

The  purpose  of  the  assignment,  and  the  payment  of  the  con- 
sideration of  it  by  fVardellj  are,  to  my  mind,  satis&ctorily  es- 
tablished. 

In  Dames  v.  Austcrty  (I  Vesey^  jun.  249.)  it  is  laid  down,  by 
the  lord  chancellor,  as  a  universal  rule,  that  a  purchaser  of  a 
ihost  in  action  must  always  abide  the  case  of  the  person  from 
whom  he  buys.  If,  then,  the  consideration,  for  which  the  judg- 
ment was  assigned  to  Olcott,  were  satisfied,  all  his  right  was 
extinguished ;  and,  therefore,  Roe  and  the  respondents,  accord- 
ing to  the  rule  laid  down  in  the  above  case,  acquired  no  right 
by  the  assignments,  if  they  were  made  after  payment  by  War^ 
dell;  and  if  the  notes  were  paid  subsequent  to  those  assign- 
ments, that  payment  extinguishes  their  right 

I  am,  therefore,  of  opinion,  that  a  feiened  issue  was  unneces- 
sary; and  that,  as  the  respondents  have,  by  their  answer, 
admitted  the  receipt  of  the  proceeds  of  Eden^s  real  estate,  they 
are  to  be  regarded  as  trustees  for  the  appellants,  for  the  amount 
due  upon  the  judgment,  in  favor  of  Barlow^  and  ought  to 
account  for  the  same  accordingly ;  and  that  the  order  of  his 
honor  the  chancellor,  awarding  a  feigned  issue,  must  be  re- 
versed. 

Spencer,  J.  I  forbear  to  repeat  the  facts  and  circumstances 
of  this  case ;  they  have  been  so  often  mentioned,  that  no  mem- 
ber of  the  court  can  be  unacquainted  with  them. 

The  Supreme  Court,  in  vacating  the  satisfaction  of  the  judg- 
ment of  Wardell  against  Eden^  exercised  a  jurisdiction,  until 
very  recently,  within  the  acknowledged  province  of  a  court  of 
equity  alone.  The  protection  of  the  rights  of  an  assignee  of  a 
chose  in  action  by  courts  of  law  is,  perhaps,  essential  to  the 
administration  of  justice  ;  it  certainly  avoids  great  expense  and 
delay  to  suitors,  and  it,  therefore,  as  far  as  this  case  goes,  meets 
my  decided  approbation,  (a)  But  when  a  court  of  common 
law  does  interpose,  to  protect  a  party  vested  only  with  an 
equitable  right,  and  such  interposition  affects  the  rights  of 
third  persons,  some  known  *standard  must  be  resorted  to,  to  [  *  551  ] 
test  the  effect  of  their  proceedings.  There  is  none  so  appro- 
priate as  that  furnished  by  considering  the  proceeding  as  hav- 
mg  taken  place  in  a  court  of  equity.     It  is  a  universal  and 

(a)  Mr.  Justice  £(p«ficer  was  not,  at  that  lime,  one  ofthejadgesof  the  Supreme  Court. 
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IN  ERROR  established  pfinciple^  as  well  in  that  court  as,  indeed,  in  all 
others,  that  no  man  is  to  be  condemned  unheard ;  the  rights 
of  no  one  can  be  immediately  affected  by  a  judicial  proceeding, 
to  which  he  is  not  a  party.  This  proposition  is  so  just  and 
essential,  that  I  should  think  it  weakened  by  citing  authorities 
in  its  support.  It  comes  home  to  the  conunon  sense  of  every 
man  *  it  is,  and  it  must  be,  a  first  principle.  The  appellants 
or  those  they  represented,  were  never  called  on  by  any  cita- 
tion or  process,  to  defend  their  rights  before  the  Supreme 
Court,  when  the  satisfaction  was  vacated.  The  respondents' 
connsel,  unable,  and,  I  trust,  unwilling,  to  assert  that  the  order 
of  that  court  affected  a  party  not  before  it,  resorted  to  reason- 
ing to  induce  this  court  to  believe  the  appellants  guilty  of 
laches^  in  not  appearing,  and  as  thereby  forfeiting  their  rights, 
because  they  might  have  heard  of  the  pendency  of  the  motion 
to  vacate  the  satis&ction.  It  would,  I  think,  be  extravagant 
in  this  court,  to  suppose  a  &ct,  which,  if  it  were  materiad,  and 
could  be  proved,  has  not  been  made  out.  It  would  be  intro- 
ducing a  new  principle  in  judicial  proceedings,  to  require  of  a 
party  to  volunteer  his  appearance.  This  objection  is  so  ob- 
viously untenable  as  to  require  no  further  notice. 

As  It  regards  the  appellants,  then,  I  consider  the  satisfaction 
of  the  judgment  as  unaffected  by  tfa«  proceedings  between  the 
bank  and  Eden.  It  follows,  that  the  appellants  have  the  legal 
lien  on  the  real  estate  of  Eden.  It  then  remains  to  be  exam* 
ined,  whether  the  appellants  have  equal  or  superior  equity  to 
the  respondents.  If  it  should  appear  that  they  have  either, 
their  right  to  the  proceeds  of  the  real  estate  of  Eden^  to  the 
extent  of  their  judgment,  necessarily'  results.  It  has  been 
urged  that  the  circumstance  of  Barlow^*  lending  money  to 
Eden^  on  the  very  day  the  satisfaction  was  entered,  affcwds 
suspicion.  I  agree  that  it  is  a  circumstance  somewhat  extraor- 
dinary ;  but  I  do  not  think  it  warrants  me  in  imputing  to  them 
an  act  of  fraud  on  the  party :  fraud  is  odious,  and  not  *to  be 
presumed.  H^ '  there  been  no  proof  of  the  money  advanced 
by  Barlowy  I  should  consider  the  giving  the  bond,  and  con- 
fessing judgment,  i^»  j^nma  facie  evidence  of  the  fairness  of  the 
debt ;  but  when  we  rec  to  the  evidence,  we  find  Joseph  Eden 
testifying  expressly  that  -  irlow  lent  him  8,000  dollars  in  cash, 
and  his  notes  and  checks  to  the  amount  of  12,000  dollars  more. 
This  testimony  is  uncontradicted,  and  it  being  an  important 
fiict  in  the  cause,  the  respondents,  if  they  would  have  contro- 
verted it,  should  have  gone  into  adequate  proof.  In  vain  are 
we  told,  that  Barlow  and  Bebee  were  men  of  bad  characters, 
a^ia  mcompetent  to  advance  to  Eden  to  that  amount.  These 
are  facts  which  must  be  proved,  before  they  can  produce  any 
effect ;  v/hilst  they  rest  on  suggestion,  they  can  have  no  in 
tfuence. 

It  is  to  be  observed,  that  the  bank  got  hold  of  the  assign 
ment  of  WardeWs  judgment  against  Eden^  8$  a  plank  by  whicl 
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^        to  save  themselves  from  the  losses  sustained  from  Roe^  who  in  error, 

'        obtained  it  to  mitigate  the  loss  occasioned  by  OJcott.    Neither     Albany, 

F        the  bank  nor  Roe  made  any  advances  on  the  faith  of  that  as-  v^jSJf^^ 

*!        signment.     As  it  regards  the  appellants,  it  was  not  until  after       Bkbu 

■        search  at  the  proper  office,  that  they  advanced  their  money  on  B^--^fj^  ^ 

■*        tlie  faith  of  the  security  afforded  by  the  real  estate  of  Eden.        Yoek. 

f         When  the  appellants  gave  credit  to  Eden^  they  had  a  lien  on 

f|        his  real  estate.     This  lien  has  been  taken  away,  but  in  such  a 

ti        manner  only  as  to  change  the  remedy ;  it  still  exists  in  the 

f        view  of  a  court  of  equity.     The  appellants  having  equal,  and, 

ii  ^      I  think,  superior  equity  to  the  respondents,  and  having  the 

i        legal  preference,  I  consider  them  entitled  to  the  proceeds  of 

f        the  real  estate  of  Eden^  on  every  principle  of  justice  and  equity. 

fl         And  here  I  might  terminate  my  inquiries ;  but  the  importance 

let         of  the  cause,  b^th  as  to  principle  and  value,  demands  of  me  the 

I         examination  of  some  other  points. 

I  It  is  material,  in  ascertaining  the  rights  claimed  by  the  bank, 

f         to  consider  the  nature  and  effect  of  the  assignment  by  Wardell 

f         to  Olcottf  that  by  him  to  JRoe,  and  by  Roe  to  the  bank. 

(.  It  is  an  incontrovertible  proposition,  that  the  assignee  of  a 

chose  in  action  takes  it  subject  to  all  the 'equities  it  was  *liable       [  *553  [ 
i         to  in  the  hands!  of  the  assignor ;  or,  in  plainer  language,  the 
I         ^'  purchaser  must  abide  by  the  case  of  the  sdler."    (2  Vernon^ 
I  192.     lEq.Abr.Ao.    1  Fe^ey,  jun.  949.) 

The  reason  and  justice  of  this  rule  is  obvious ;  the  holder  of 
I  a  chose  in  actum  (excepting  such  as  are  made  negotiable  for 
I  the  advancement  of  commerce)  cannot  alienate  any  thing  but 
,  the  beneficial  interest  he  possesses ;  he  cannot  vest  the  legal 
right  to  sue  for,  and  enforce,  in  the  name  of  the  assignee,  the 
I  payment  of  a  debt,  secured  by  a  bond  or  judgment.     When, 

I  therefore,  Wardell  made  the  assignment  to  Olcotty  he  took  the 

judgment,  subject  to  all  equities  existing  between  Eiden  and  War- 
deU;  and  when  the  subsequent  assignments  were  made,  JRoe 
and  the  bank,  respectively,  assumed  the  situation,  and  stood  in 
the  place  of  Okotty  as  related  both  to  Wardell  and  Eden.  It 
would  be  absurd  to  pretend,  that  because  the  assignment  to 
Olcott  was  general  in  its  terms,  he  could,  therefore,  transfer  a 
greater  interest  than  he  held  in  the  judgment.  Had  Roe  and 
the  bank,  instead  of  takinff  the  assignment  for  better  or  worse, 
and  with  the  hope  of  reabzing  something,  which  they  clearly 
did,  made  advances  to  the  whole  amount,  the  legal  conse- 
quence would  be  the  same.  In  the  present  case,  they  have  not 
the  pretext  for  saying  they  were  imposed  on  by  the  generality 
of  the  assignment  to  Olcott,  because  they  gave  no  new  credit 
A  bond,  on  which  there  are  no  endorsements,  carries  on  its 
bee  strong  presumption,  if  it  be  a  recent  one,  that  it  is  unpaid : 
Hill,  an  assignee  must  abide  by  the  case  of  his  assignor,  if  it 
has  been  paid.  If  it  be  illegally  obtained,  the  obUgor  will 
avoid  it.     It  becon>es  necessary,  then,  to  inquire  for  what  pur- 

427 


553  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  pose  the  assignment  was  made  to  Olcotty  and  whether  thai 
ALBANY,    purpose  had  been  satisfied. 

Feb.  1806.  Warddl  is  the  only  witness  who  speaks  directly  to  these 

BxBKs       f^cts ;  he  says,  that  the  judgment  was  assigned  to  secure  to 

V-  Olcoti  the  payment  of  25,500  dollars  he  then  owed  him,  and 

"yobk.*^"  for  which  he  also  gave  three  promissory  notes ;  that  these  notes 

Olcott  negotiated,  and  that  they  have  been  paid,  or,  at  all 

events,  Olcott  is  not  responsible  on  them,  as  an  endorser.     In 

support  of  the  fact,  that  the  judgment  was  assigned  only  as  a 

security  for  the  notes,  he  presents  an  account  current  with 

Olcotty  by  which  there  appears  a  balance  due  to  WardelL 

[  *  554  ]  *To  oppose  these  facts,  Olcotfs  answer  is  resorted  to.     It 

admits  the  fact  that  the  assignment  was  made  to  secure  the 
notes,  and  that  they  have  been  negotiated ;  but  it  asserts,  that 
it  was  also  to  secure  to  him  future  advantages  and  responsi- 
bilities ;  and  he  adds,  that  Wardell,  being  indebted  to  him,  as 
he  believed,  at  least  in  20,000  dollars,  and  he  being  indebted 
to  Roe,  he  made  the  assignment,  as  a  security  to  him.  If 
Olcotfs  answer  receive  all  the  credit  due  to  the  deposition 
of  a  witness,  and  his  character  and  conduct  had  been  fair,  still 
I  think  fVardeWs  testimony  entitled  to  superior,  credit.  He 
furnishes  his  data  for  saying  that  he  owed  Olcott  nothing 
beyond  the  three  notes.  On  the  other  hand,  whether  Olcott^ 
in  stating  the  debt  from  TVardelly  includes  in  his  estimate  the 
notes,  or  on  what  grounds  he  made  the  assertion,  we  know  not. 
He  has  produced  no  books,  no  documents,  to  support  him ; 
but  is  vague  and  indefinite.  fVardeWs  competency,  as  a  wit- 
ness, has  been  questioned;  I  perceive  no  reason  to  doubt 
either  his  competency,  or  his  disinterestedness ;  his  interest,  if 
any,  is  to  uphold  the  judgment,  and  his  testimony  goes  to 
destroy  it.  He  then  swears  against  his  interest,  and  this, 
instead  of  invalidating,  strengthens  his  credit.  It  is  alleged, 
that  he  fraudulently  entered  satisfaction  of  the  judgment 
This  depends  on  the  verity  of  his  evidence  as  to  the  nature 
of  the  assignment  to  Olcott;  if  it  was  as  he  states  it,  then,  on 
the  payment  of  the  notes,  he  alone  was  entitled  to  acknowl* 
edge  satisfaction. 

Feeling  myself  constrained  to  yield  the  greater  credit  to 
JVardell,  it  follows,  that  the  object  of  his  assignment  to  Olcott 
was  fulfilled  by  the  payment  of  the  notes ;  and  from  the  prin 
ciples  I  have  before  laid  down,  Olcotfs  interest  in  the  judg 
ment  ceased,  and  those  deriving  title  under  him,  being  invested 
with  no  other  or  greater  right  than  he  had,  can,  neither  on 
legal  or  equitable  principles,  pretend  to  a  right  emanating 
from  one  who  had  ceased  to  have  any.  I  will  only  observe, 
that  by  the  assignment  to  Olcott,  he  acquired  an  equitable 

[  *  555  ]  interest,  commensurate  *with  the  object  for  which  it  was  made. 
His  transfer  of  the  assignment  vested  his  assignee  with  his 
equitable  interest,  and  no  more.  The  assignment  of  an 
assignment  acquires  no  negotiable  quality,  and  the  last 
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'  assignee  cannot,  it  appears  to  me,  be  clothed  with  a  greater  in  error. 

title  than  the  first  assignor.     On  either,  and  both  of  these     Albany, 
grounds,  I  am  fully  of  opinion,  the  appellants  are  entitled  to  ^.Ji^^J^^ 
'  the  decree  of  this  court,  for  the  money  produced  by  the  sale       Bebei: 

'  o(  Eden^s  real  estate.     It  necessarily  follows  that  the  issue,  to  ^    K^fN^w 

'  try  whether  Eden  had  notice  of  the  assignment  to  Olcotty  and    ^^York  " 

what  sums  were  paid  by  him  to  Warde%  and  the  periods  of 
-  those  payments,  was  irrelevant  and  immaterial. 

I  I  am,  nevertheless,  disposed  to  bestow  some  consideration 

'  on  the  order  appealed  fi-om.     After  the  first  order  for  the  trial 

'  of  the  feigned  issue,  and  a  verdict  for  the  appellants,  which 

aflSirmed  the  payments  by  Eden^  and  negatived  the  notice  to 
I  him,  of  the  assignment  by  Olcott,  a  second  trial  was  ordered, 

1  on  the  ground  that  Okoit  was  a  material  witness,  and,  through 

the  mistake  or  inattention  of  the  respondents'  counsel,  had  not 
been  struck  out  of  the  bill.*    If  his  name's  being  in  the  bill  did 
I  really  incapacitate  him  as  a  witness,  I  think  the  respondents 

I  concluded  by  their  mistake  or  inaiieniion. 

I  The  rule,  both  at  law  and  in  equity,  is  to  refuse  a  second 

I  trial,  where  the  propriety  of  the  verdict  is  not  impeached,  as 

I  against  law  or  evidence,  though  there  be  material  evidence  for 

I  the  party  against  whom  the  verdict  has  passed,  which  was  not 

adduced ;  unless  it  be  shown  to  have  been  discovered  after  the  . 
1  trial,  or  unless  the  verdict  has  been  obtained  by  fraud  or  sur- 

I  prise.     (1  Ves.  jun.  134.)     If  mistake  in  practice,  or  inadver- 

tence in  attention,  furnished  reasons  for  a  new  trial,  it  would 
encourage  litigation,  and  reward  ignorance  and  carelessness, 
at  the  expense  of  the  other  party. 

The  materiality  of  Olcdtfs  testimony  was  well  known  before 
f  the  trial,  because,  in  his  answer,  he  alleges,  that  soon  after  the 

assignment,  he  gave  notice  to  Eden,     The  *respondents  can-      [  *  556  ] 

1  not  pretend,  that  by  fraud  or  surprise  they  were  prevented  from 

,  having  his  name  struck  out  of  the  bill.     I  am  inclined,  how- 

I  ever,  to  think,  that,  notwithstanding  his  name  was  in  the  bill, 

I  he  was  a  competent  witness.     Most  clearly,  Olcoit  had  no  inter- 

I  est  in  the  cause ;  his  contingent  right  in  the  surplus  of  his  estate 

he  released  to  his  assignees;  no  decree  could  possibly  pass 

against  him;   but  he  might,  it  has  been  said,  have  possibly 

I  been  punished  in  costs.     From  the  time  of  Lord  Hardvncke^ 

I  courts  of  law  have  been  liberal  in  the  admission  of  witnesses ; 

,  and  where  the  interest  is  not  immediate  or  certain,  they  admit 

the  witness  as  competent,  and  suflfer  the  objection  of  a  remote, 

contingent,  or  possible  interest,  to  go  to  his  credit.    On  the 

score  of  authority,  I  think  Olcott  a  good  witness.     The  cases 

of  Cotton  V.  Luiterelly  of  Piddock  and  Browne  and  Man  and 

Ward,  (1  AtTc.  451.    3  P.  Wms.  289.    2  AtTc.  228.)  are  strongly 

in  favor  of  his  admission. 

Did  the  cause  rest,  therefore,  on  the  propriety  of  a  new  trial, 
T  should  be  for  affirming  the  decree.     The  other  points  on 
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IN  ERROR,  which  I  have  observed,  render  any  investigatioa  of  the  factt 
ALBANY,    formiDg  the  feigned  issue  unnecessary  and  superfluous. 

From  a  suggestion  made  by  an  honorable  member  of  the 
court,  I  have  taken  the  trouble  to  examine  the  bill  and  answer 
having,  in  forming  of  my  opinion,  presumed  that  the  parties  would 
present  every  fact  in  their  respective  cases  most  favorable  for 
themselves.  The  bill,  it  is  true,  states  all  the  circumstances 
attending  the  transaction,  and  particularly  the  various  assign- 
ments of  the  judgment  in  fVarddPs  favor  against  EdeUy  and  it 
concludes  with  a  special  prayer,  that  that  judgment  may  not  be 
deemed  a  lien  b^ond  the  balance  due  on  it  from  Eden  to 
WardelL  It  also  contains  a  general  prayer  for  such  relief  as  in 
equity  and  good  conscience  the  party  is  entitled  to.  In  the 
whole  course  of  the  very  elaborate  and  ii^enious  arguments 
submitted  by  the  respondents'  counsel,  no  stress  was  placed 
on  either  of  these  pointa.  It  was  *not  pretended  that  the 
appellants  had  notice  of  the  situation  of  WarddPs  assignee,  or 
that  they  knew,  when  they  lent  their  money,  that  the  bank  was 
interested  in  the  judgment.  Most  clearly  there  is  no  evidence 
to  warrant  such  arguments.  I  do  not  think  that  we  are  called 
upon  to  be  astute  in  finding  out  formal  objections,  which  never 
occurred  to  the  counsel,  to  deprive  the  party  of  a  just  right,  or 
to  turn  them  round;  but  since  they  have  been  stated,  i  will 
briefly  proceed  to  discuss  them.  It  by  no  means  follows,  that 
because  th^  appellants,  when  they  filed  their  bill,  knew  the 
situation  of  the  bank,  that  they  had  that  knowledge  when  they 
lent  their  money  and  took  their  judgment.  Neither  does  their 
omission  to  state  their  ignorance  of  those  facts  at  the  time  of 
the  loan,  justify  a  presumption  of  such  knowledge,  especially 
after  the  bank  had,  in  their  answer,  chaiged  them  with  collu- 
sion, with  fVarddl  and  iSefen,  to  injure  them,  and  to  deprive 
them  of  their  security,  under  WardelVs  assignment,  and  have 
wholly  failed  to  substantiate  the  charge.  This  allegation  of 
collusion,  made  by  the  bank,  was  put  in  issue  by  the  appel 
lants'  replication,  and  the  onus  probandi  was  thrown  on  the 
bank.  If,  therefore,  it  would  have  been  more  technical  to 
have  denied  notice  in  the  bill,  substantially,  that  point  has  been 
at  issue,  and  is  found  for  the  appellants.  It  may  be  true,  that 
if  A.  contract  in  writing  with  B.  for  the  purchase  of  land,  and 
C.  takes  a  conveyance  subsequently,  and  a  bill  be  filed  agsiinst 
him  for  a  specific  performance,  charging  collusion  with  £.,  C 
must,  in  his  answer,  not  only  make  out  that  he  is  a  fair  bona 
fide  purchaser,  for  a  valuable  consideration,  but  without  notice 
of  A.U  interest.  The  distinction  is  manifest  between  a 
bill  and  answer.  Every  complainant  has  a  right  to  a  full 
answer  to  the  iacts  charged ;  and  when  charged,  and  not  denied, 
it  may  be  deemed  an  admission  of  the  facts.  The  com- 
plainant's bill  is  no  evidence  for  hun,  and  his  omission  to  state 
a  fact,  cannot  furnish  evidence  of  the  fact,  especially  when 
insisted  on  as  a  defence,  and  not  established. 
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*WitA  respect  to  the  prayer  for  a  specific  relief,  it  is  to  »e  inermor. 
observed,  that  probably  the  appellant's  counsel,  in  drawing  the     albanv, 
"bill,  might  have  had  fuU  confidence  in  the  fact  of  Eden's  pay-  J^^^^^^ 
ing  off  me  judgfnent,  or  nearly  so,  without  notice,  and  he  might,       Bxms 
and  probably  did,  suppose  the  tfoeaiur  entered  by  the  Supreme  ^^^^  of  n*w 
Court  conclusive  on  the  appellants.     It  would  be  rigorous,       Yobk.*^* 
when  a  party  had  proved  himself  entitled  to  the  decree  of -a 
court,  to  say  to  him,  ^<  You  ought  to  be  relieved,  but  you  have 
put  your  right  on  a  false  basis."     Fortunately,  for  the  justice 
of  the  case,  this  is  not  the  law.     **  It  is  usual,"  says  Mr.  Mit- 
fordy  in  his  excellent  system  of  chancery  proceedings,  **  to  add 
to  the  prayer  of  the  bill,  a  general  prayer  for  that  relief  which 
the  circumstances  of  the  case  may  require,  that  if  the  plaintiff 
mistakes  the  relief  to  which  he  is  entitled,  the  court  may  yet 
afford  him  that  relief  to  which  he  has  a  right"    Mr.  Hinde 
{Hinders  Practice^  p.  17.)  confirms  this,  in  nearly  the  same 
words.     In  the  case  of  HoUU  v.  Carr^  (2  Mod.  91.)  the  court 
decreed  a  relief  under  the  general  prayer,  distinct  from  the  spe- 
cial relief  prayed.     I  conclude,  therefore,  that  there  exists  no 
objections  in  this  cause,  which  might  entangle  justice  in  the  net 
of  form. 

Various  judgments  of  this  court  establish  the  precedent,  that, 
on  appeals  from  chancery,  and  where  the  merits  are  &irly 
before  the  court,  they  will  pronounce  a  final  decree.  This 
case  falls  within  those  precedents.  It  is,  therefore,  my  opin- 
ion, that  the  appellants  be  decreed  to  receive  the  net  proceeds 
of  the  sale  of  Joseph  Eden's  real  estate,  under  the  execution  in 
favor  of  WardelL 

Thompson,  J.  Though  the  argument  of  the  present  appeal 
has  embraced  a  great  variety  of  questions,  I  shall  not  examine 
all  of  them,  since,  according  to  the  view  which  I  have  taken 
of  the  subject,  I  think  the  substantial  merits  of  the  case  con- 
fined to  a  narrow  compass.  In  order  justly  to  estimate  the 
rights  and  claims  of  the  parties,  we  must  examine  the  situation 
in  which  they  respectively  stand,  and  the  relief  sought  for,  and 
which  can  be  afforded,  under  the  ^pleadings  before  this  court.  [  *  559  ] 
Both  parties  claim  to  be  judgment  creditors  of  Joseph  Eden, 
The  judgment  under  which  the  respondents  claim  is  oldest  in 
point  of  time ;  but  satisfaction  thereof  was  entered  on  record, 
when  the  appellant's,  judgment  was  entered  up.  This  satis- 
faction* was,  however,  adjudged  by  the  Supreme  Court  to  have 
been  fraudulently  acknowledged,  and  was,  of  course,  vacated. 
The  respondents  being  assignees  of  the  judgment  under  which 
they  claim,  one  part  of  the  appellants'  allegation  in  their  bill 
is  payment  by  Eden  to  Wardelly  the  original  plaintiff  on  record, 
without  notice  of  assignment.  After  t*ie  vacatur  of  satisfac- 
tion, as  before  mentioned,  the  respondeiits  took  out  execution, 
and  were  proceeding  to  enforce  it.  To  stay  the  proceedings, 
Ae  appellants  filed  their  bill,  and  the  relief  particularly  prayed 
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m  ERROR,  for  is,  that  the  respondents  may  be  restrained  from  further  pro- 
ceedings at  law,  upon  the  judgment  assigned  to  them,  or  upon 
the  execution  issued  thereon ;  and  that  an  account  may  be 
taken  of  the  moneys  paid  on  the  said  judgment ;  and  that  tha 
said  judgment  may  be  decreed  to  stand  as  security  for  such 
sum  only  as  may  be  really  and  truly  due  thereon,  by  Joseph 
Eden;  concluding  with  a  general  prayer  for  such  other  and 
further  relief  in  the  premises,  as  shall  seem  meet.  A  part  of 
this  particular  relief  prayed  for,  being  to  have  the  benefit  of  all 
payments  made  by  Eden  to  Wardell,  and  that  the  judgment 
should  stand  as  security  for  the  balance,  would  seem,  in  some 
measure,  implicitly  to  admit  that  the  judgment,  under  which 
the  respondents  claim,  is  entitled  to  priority.  But,  according 
to  the  course  of  chancery  proceedings,  a  party  is  not  confined 
to  the  particular  relief  asked  for  in  the  bill,  but  under  the 
general  prayer  is  entitled  to  such  relief  as  the  circumstances  of 
the  case  may  require.  The  reason  of  inserting  the  general 
prayer  is,  that  if  the  party  mistake  the  relief  to  which  he  is 
entitled,  the  court  may  aflford  him  that  to  which  he  has  a  right* 
The  relief,  however,  must  be  agreeable  to  the  case  made  by  the 
bill,  (Mitford^s  Pleadings,  38.)  and  the  court  will  not,  in  all 
cases,  permit  a  bill  framed  for  one  purpose  to  answer  another, 
especially  if  the  opposite  party  may  be  thereby  surprised,  or 
♦prejudiced ;  neither  of  which  has  been  pretended  in  the  pres- 
ent case.  I  the  more  readily  avail  myself  of  the  general  prayer, 
in  order  to  enter  into  the  merits  of  the  case  made  by  the  bill, 
because  such  has  been  the  course  pursued  by  the  counsel  on 
both  sides,  without  claiming  to  be  confined  to  the  particular 
relief  prayed  for.  But  a  part  of  the  particular  relief  prayed  foi 
here,  is,  that  the  respondents  may  be  restrained  from  further 
proceeding  on  the  judgment  assigned  to  them.  Full  relief, 
according  to  the  existence  of  facts,  at  the  time  the  bill  was 
filed,  would  have  been  afforded  the  appellants,  by  decreeing  a 
perpetual  injunction.  In  the  bill  filed  in  the  court  below,  no 
notice  is  taken  of  the  14,076  dollars  and  54  cents,  acknowl- 
edged by  the  respondents,  in  their  answer,  to  have  been 
received  by  them.  This  is  to  be  accounted  for  only  on  the 
supposition,  that  it  was  received  between  the  time  of  fiUng  the 
bill  and  the  coming  in  of  the  answer ;  which  is  rendered  prob- 
able by  recurring  to  dates.  It  is  not  stated  in  the  answer  when 
the  money  was  received ;  but  it  appears,  that  the  execution 
could  not  have  been  issued  until  after  April  term,  1801  ;  and 
the  bill  was  filed  on  the  second  of  June  following.  If  the 
respondents  were  not  entitled  to  recover  this  money,  under  the 
judgment  assigned  to  them,  they  must,,  in  equity,  be  deemed 
to  hold  it  as  trustees  for  the  appellants.  Here,  then,  arises 
what  I  consider  the  material  question  in  this  case,  namely, 
Which  judgment  shall  be  entitled  to  priority  ?  Admitting  the 
appellants  to  have  been  ignorant  of  the  assignment  of  the  first 
judgment,  and  ignorant  of  the  fraudulent  satisfaction  entered 
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ou  record,  at  the  time  they  loaned  their  money,  and  took  their  in  error. 
judgment,  I  cannot  entertain  much  doubt  that  they  must  be     Albany, 
considered  as  having  the  first  legal   lien.    The   satis&ction  v^^l!;JfSl^ 
entered  on  record,  must,  as  to  all  persons  who  stand  in  the       bebkr 
situation  of  innocent  purchasers  for  a  valuable  consideration,  v. 

be  deemed  valid  and  effectual;  and  the  restoration  of  the  ^^'yorit "^^^ 
judgment,  as  it  respects  their  rights,  can  only  be  considered  as 
forming  a  lien  from  the  time  it  was  so  restored.  Unless  such 
be  the  legal  operation,  it  would  lead  to  the  greatest  injustice, 
and  render  insecure  and  uncertain  the  Ken  of  judgments  on 
real  property ;  *and  in  vain  would  resort  be  had  to  our  public  [  *  561  j 
records,  to  ascertain  encumbrances.  There  is  nothing  in  the 
rule  of  the  Supreme  Court,  ordering  a  vacatur  of  the  entry  of 
satisfaction,  from  which  it  can  be  inferred,  that  the  court 
intended  to  express  any  opinion  as  to  the  effects  such  proceed- 
'  ings  would  have  on  the  rights  of  third  persons.     This  was, 

I  doubtless,  intended  to  be  left  open  to  subsequent  determina- 

tion, as  cLses  might  arise,  probably,  not  being  apprized  of  any 
i  intermediate  judgments  between  the  entry  of  satisfaction,  and 

f  the  restoration  of  the  judgment.     It  never  could  have  been 

i  intended  to  conclude  the  rights  of  parties,  without  giving  them 

1  an  opportunity  of  being  heard.     If  the  appellants  have  a  prior 

I  legal  right,  and  the  equity  between  the  parties  be  equal,  it  is 

I  not  denied,  that,  according  to  sound  and  well  established  prin- 

i  ciples,  the  legal  right  must  be  preferred.     It  appears  to  me, 

I  that  not  only  the  legal  but  equitable  right  is  on  the  side  of 

\  the  appellants.     They  loaned  their  money  expressly  on  the 

)  faith  of  the  security  arising  from  the  lien  created  by  their  judg- 

(  ment,  having  taken  the  precaution  first  to  examine  the  record, 

f  and  ascertained   that  no  prior  judgment  existed  that  would 

\  impair  their  security.     The  respondents  took  their  assignment 

as  collateral  security  for  a  debt,  not  created  on  the  faith  of  any 
[  lien  arising  from  the  judgment.     The  assignee  of  a  judgment 

{  usually  requires,  and  takes  from  tlie  assignor,  covenants  to 

I  secure  himself  against  the  latter's  doing  any  act  to  invalidate 

J  the  security  :    such  appears  to  have  been  the  case  in  the  pres-  * 

ent  instance.     And  if  the  covenant  of  the  assignor  be  not  suf!i- 

,  cient,  it  is  in  the  power  of  the  assignee  to  require  some  other 

I  security,  or  he  may  refuse  to  take  the  assignment.     No  such 

J  opportunity  to  guard  against  loss  is  offered  to  those  who  are 

J  strangers  to  the  assignment ;  their  knowledge  of  parties  inter- 

I  ested  in  judgments  must  be  derived  from  the  record,  unless 

actual  notice  be  given  by  the  assignee,  or  a  knowledge  of  the 

assignment  is  brought  home  to  the  opposing  claimant  in  some 

other  way.     Can  it  be  doubted  that  if  the  assignors,  from  and 

I  through  whom  the  respondents  claim,  were  responsible  persons, 

resort  would  and  ought  to  be  had  to  them  for  indemnity  ?     I 

have  ^'thus  far  examined  this  question,  on  the  supposition  that      [  *  563  J 

the  appellants  are  to  be  viewed  in  the  character  of  bana  fide 

purchasers,  without  notice  of  the  assignment  of  the  judgment 
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IN  ERROR,  under  which  the  respoadents  claim.     It  remains  to  be  inquired 
ALBANY,    whether  the  appellants,  according  to  the  case  presented  to  the 

^^^^^;jf2^  court,  are  entitled  to  such  character.     Because,  if  they  had 
Bebes       notice  of  the  assignment,  they  ought,  perhaps,  to  be  considered 

Bank  of  New-  ^  conniving  at  the  fraudulent  satisfaction,  and  their  /ten,  on 
VoRK.       that  account,  be  postponed. 

It  is  not  pretended  that  the  appellants  are  chargeable  with 
express  notice  from  the  assignees ;  nor  can  I  see  how  they 
can  be  by  implication.  No  negligence  is  imputable  to  them  ] 
there  was  no  record  of  the  assignment  to  which  they  could 
have  resorted  for  information.  Nothing  is  stated  to  have 
come  to  their  knowledge,  which  ought  to  have  put  them  oq 
inquiry.  It  is  true,  they  have  not  alleged,  in  their  bill  a  want 
of  notice ;  and  this,  perhaps,  may  afford  some  grounds  for  an 
inference  against  them.  I  am  inclined,  however,  to  think 
that  no  such  allegation  was  necessary.  They  certainly  would 
not  have  been  required,  neither  was  it  practicable,  to  prove  a 
negative.  Where  the  object  of  the  bill  is  to  set  aside  the  legal 
estate,  on  some  equitable  grounds,  it  may  be  necessary  to  allege 
want  of  notice,  because  this  is  the  very  foundation  upon  which 
the  claim  to  equitable  relief  is  built.  But  in  the  present  case, 
as  I  have  endeavored  to  show,  the  appellants  are  in  posses- 
sion of  the  legal  right,  and  we  are  to  examine  the  claims  of 
the  respective  parties,  in  the  same  manner  as  if  the  respond- 
ents had  been  complainants  in  the  court  below.  But,  admit- 
ting that  a  want  of  notice  of  the  assignment  ought  to  have 
been  alleged  in  the  bill,  it  appears  to  me  this  defect  is  cured 
by  the  subsequent  pleadings  and  acts  of  the  parties.  The 
respondents,  in  their  answer,  allege  that  WardeUy  combining 
with  Eden  and  the  appellants,  to  deprive  them  of  their  secu- 
rity under  the  judgment,  acknowledged  satisfaction  of  it;  and 
caused  the  satisfaction  to  be  entered  on  the  record.  This 
allegation  is  denied  by  the  replication ;  the  question  of  notice 
was  thereby  put  in  issue  between  the  parties,  the  affirmative 

[*563  ]  of  which  is  on  the  part  of  *the  respondents,  and  which  they 
are  bound  to  prove,  if  they  are  to  avail  themselves  of  it  for 
the  purpose  of  avoiding  the  legal  estate,  or  lien.  It  was  not 
pretended  on  the  argument,  that,  according  to  the  case  pre- 
sented to  the  court,  the  appellants  were  chargeable  with  no- 
tice of  the  assignment.  The  controversy  was  put  on  totally- 
distinct  grounds,  which  I  construe  into  a  waiver  of  the  objec- 
tion, as  it  respects  the  pleadings. 

If  I  am  correct,  then,  in  the  propositions  which  I  have  en- 
deavored to  establish,  that  the  appellants  must  be  considered 
as  in  possession  of  the  legal  right,  and  that  they  are  not 
chargeable  with  notice  of  the  assignment  of  the  judgment  un- 
der which  the  respondents  claim,  then  no  issues  were  necessary. 
There  was  no  contrariety  of  evidence  on  those  questions. 
The  equity  was,  at  least,  on  the  side  of  the  appellants ;  and 
having  the  legal  right  with  them,  they  were  entitled  to  a  de- 
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cree  in  their  fiiTor,  reelraining  the  respondents  from  all  further  in  error 
proceedings  on  the  judgment  under  which  they  claimed,  and     Albany, 
directing  them  to  pay  over  the  money  which  they,  in  their  ^^^^J^^, 
answer,  acknowledged  to  have  received  3  and  which,  accord-       bsbek 
ing  to  the  circumstances  of  the  case,  they  must  be  considered,  ^      ^' 
in  equity,  to  hold  as  trustees  for  the  appellants.    Although  the    ^''y9rk.'^^ 
immediate  object  of  the  bill  could  not  have  been  the  recovery 
of  this  money  ;  because,  as  I  have  endeavored  to  show,  it  had 
not  been  received  by  the  respondents  when  the  bill  was  filed ; 
yet,  if  the  bill  partakes  of  a  double  aspect,  and  such  a  case  is 
presented  as  entitles  the  appellants  to  relief,  I  see  no  good 
reason  why  it  should  not  now  be  granted,  without  turning  the 
parties  round  to  litigate  anew,  and  bring  forward  their  claim 
in  a  different  shape,  especially,  as  no  'Surprise  or  prejudice  is 
alleged  by  the  respondents  to  arise  to  them  by  adopting  this 
course,  it  not  being  pretended  that  any  new  light,  on  this  point, 
can  be  given.     The  verdict  of  the  jury,  one  way  or  the  other, 
upon  the  issues  ordered  to  be  tried,  would  not,  according  to 
my  view  of  the  case,  alter  the  rights  of  the  parties  before  this 
court.      Those  issues  extend  only  to  an  inquiry  respecting 
the  notice  which  Eden  had  of  the  assignment  of  the  judg- 
ment, *and  to  the  payments  which  he  had  made  thereon  pre-       [*S64  I 
vious  to  receiving  such  notice,  and  not  to  any  knowledge 
which   the   appellants   had   of  such  assignment.      Without, 
therefore,  examining  any  more  of  the  points  which  have  been 
raised  in  this  case,  and  very  elaborately  argued,  I  am  of  opin- 
ion that  the  order,  or  decree,  of  the  Court  of  Chancery  ough^ 
to  be  reversed. 

[LrviNosTON,  J.,  having  been  formerly  concerned  as  counsel, 
gave  no  opinion.] 

Kent,  Ch.  J.  I  shall  be  obliged  to  differ  from  my  brethren 
who  have  preceded  me.  This  I  do  with  deference  and  reluc- 
tance, but  under  the  pressure  of  superior  duty  to  pursue  and 
declare  the  conclusions  of  my  own  judgment. 

The  most  important  question  which  has  been  raised  in  this 
cause,  is,  whether  the  appellants  are  to  be  considered  as. hav- 
ing a  priority  to  the  respondents,  in  respect  to  the  judgments 
against  Eden.  This  pretension  ought  first  to  be  examined  and 
settled.  If  the  appellants  are  entitled  to  a  preference,  all  the 
other  points  in  the  cause  become  immaterial,  for,  as  between 
two  contending  judgment  creditors,  he  who  has  the  prior  judg- 
ment must  be  first  paid. 

The  manner  in  vphich  this  question  is  brought  before  the 
court  is  a  little  singular,  and  deserves  attention.  The  appel- 
lants filed  their  bill  in  the  court  below,  on  no  other  ground  of 
complaint  than  that  the  respondents  were  proceeding,  at  law, 
to  collect  the  amount  of  frardelVs  judgment,  after  it  had  been 
once  paid.  It  was  their  only  grievance  that  the  judgment  was 
likely  to  be  twice  collected,  and  that,  as  Eden  was  insol  rent, 
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JN  ERROR,  the  judgment  of  the  appellants  must  remain  unsatisfied.     The 
ALBANY,     cause  proceeded  to  a  hearing,  and  an  issue  was  awwdedon 

..^J^^^^S^  the  single  question  of  payments  by  Eden,  before  notice  of  dw 
Bkbbi       assignment.     Tn  the  awardinff  of  this  issue,  the  appeitento  ao- 

B       ^rN     .  quicsced,  and  the  point  raised  in  this  court  was  undcNAtedly 

^  YoMc.    '  an  after-thought,  as  it  is  not  so  much  as  once  suggested  in  Cbe 

bill,  and  as  it  formed  no  part  of  the  litigation  beknr.     Bat, 

after  contending  so  long,  under  the  limited  claim  of  smbsefwumi 

judgment  creditors,   the   appellants   come   with  a  suspieioiB 

1^*565]  countenance  before  us,  at  ^is  late  hour,  and  under  the  same 
bill,  to  claim  the  benefit  of  prior  iudgment  creditors.  lAiaost 
cases,  such  conduct  would  justly  be  deemed  a  waiver^  or  dbu»* 
donment  of  the  latter  claim ;  for,  if  the  present  pretenaon  of 
the  appellants  be  well  founded,  then  all  the  examioatioos  and 
trial  below,  about  notice  to  Eden,  and  payments  by  him  to 
fVardeU,  were  idle  and  nugatory,  and  an  abuse  of  tl^  time  ol 
the  court.  If,  however,  the  appellants  be  not  absohitdy  con- 
cluded from  setting  up  this  new  ground  of  title,  yet  their  coa- 
duct  forms  a  powerful  reason  why  this  court  should  listen  to  it 
with  caution  and  distrust.  So  prominent  a  point  in  a  cause 
could  not  have  slumbered  so  long,  without  a  diffidence  in  the 
facts  that  were  requisite  to  maintain  it.  The  proofs  af  their 
pretension  to  be  bona  Jide  judgment  creditors,  without  iKrtice, 
ought,  at  least,  to  be  of  the  most  positive  kind,  without  any 
shadow  of  doubt  or  ambiguity. 

The  acknowledgment  of  satisfaction,  by  WardeU^  was  va- 
cated by  the  Supreme  Court,  on  the  ground  that,  as  Wardett  had 
previously  assigned  over  his  right  and  interest  in  the  judg- 
ment, his  interfer^ioe  in  cancelling  that  judgment,  without  the 
knowledge  and  consent  of  the  assignee,  was  an  act  fnuiduleat 
and  void.  After  he  had  parted  with  his  interest  in  the  judg- 
ment, he  had  no  more  power  over  it  than  if  he  had  been  a 
stranger  to  it ;  and  his  attempt  to  vacate  it  was  a  violation  of 
right.  The  Supreme  Court,  however,  never  meant  to  decide  on 
the  claims  of  an  intervening  creditor,  who  had  obtained  a  r^a- 
lar  judgment  in  the  interval  between  the  time  of  the  entry  ol 
the  satisfaction,  and  the  subsequent  vacatur  of  it.  Such  a  case 
was  not  then  before  the  court ;  but  such  a  case  is  now  urged 
in  the  present  cause,  and,  under  the  circumstances  in  wluch 
it  is  presented,  it  merits  our  most  serious  consideration,  be- 
cause it  touches  on  some  of  the  soundest  and  best  settled 
principles  in  our  equity  system.  If  this  intervening  judgment 
creditor  should  come  before  us,  without  any  knowledge,  at  the 
time,  that  the  satisfaction  had  been  granted  by  a  man  unau- 
thorized to  make  it,  he  would,  undoubtedly,  have  a  very  good 
claim  not  to  be  disturbed  by  the  court.     For,  if  a  creditor 

[  *  566  ]  *who  takes  a  judgment,  or  mortgage,  should  previously  inspect 
the  records,  and  find  all  antecedent  judgments  and  mortgages 
cancelled,  and  should  have  no  knowledge  how.  they  came  to 
be  cancelled,  beyond  what  the  record  speaks,  a  court  of  equitv 
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1           wrould,  in  tiiftt  case,  rdii«e  any  aid  against  him,  notwithstanding  z/v  error, 

I           it  should  afterwards  appear  that  the  prior  judgment,  or  mort-  Albany, 

\          g>g^9  h*^d  l»©n  fraudulently  cancelled,  (a)     But  I  am  warrant-  ^^^^^MfJ^ 

i           ed,  by  the  uniform  current  of  the  chancery  decisipns,  in  say-  B£bee 

I           ing,  that  in  such  a  case  the  court  would  refuse  to  interfere  be-  ^j. 

I           tween  the  two  creditors^  and  would  leav^  him,  who  had  any  \ork. 
le|i;al  advantage,  to  retain  it.     The  court  would  not  act  againpt 


I  either,  because  the  equity  of  (the  parties  would  be  equal.     A 


creditor  who  comes  in  with  'his  Ken^  after  all  antecedent  en- 
cmnbrances  appear  to  be  satisfied,  has,  no  doubt,  a  strong 
claim  to  our  protection.  But  the  prior  creditor,  whose  judg- 
ment, or  mortgage,  has  been  cancelled  fraudulently,  and  with- 
out his  knowledge,  has  a  claim  equally  strong  and  inviting. 
They  are  creditors  equally  innoceirt,  and  equally  to  be  &vored  ; 
and  I  am  satisfied  that  th^  C^ourt  of  Chancery  could  not,  con- 
sistently with  its  establisbed  principles,  help  the  one  to  the 
prejudice  of  the  other.  Its  answer  would  be,  that  where  the 
parties  stand  equal  before  us,  he  who  has  the  advazltage  at  law 
shall  be  left  to  enjoy  it,  or,  according  to  the  lively  allusion  of 
Sir  M.  Haky  the  party  that  has  been  fortunate  enough  to  seize 
a  plank  in  the  ihiptprecJc^  shall  not  have  it  torn  from  him  by 
the  court.  If,  therefore,  the  i^ppellants  did  really  stand  before 
us  as  judgment  creditors,  without  notice  of  WardelVs  assign- 
ment, we  should  be  obliged  to  dismiss  them,  without  affording 
them,  on  that  ground,  any  aid  or  assistance  against  the  bank.(i) 
Allow  them  all  that  they  now  pretend  to  be,  we  could  do  no 
more  than  this,  without  introducing  principles  and  precedents 
unknown  to  oor  jurisprudence.  I  have  supposed  that  in  case 
of  no  notice,  the  equity  of  the  parties  might  stand  equal. 
This  ought  not  to  be  denied  by  the  appellants.  There  is  no 
doubt  but  that  the  bank  took  the  assignment  from  JRoe,  for  a 
fiiH  consideration,  imd  \o  save  themselves  from  a  grievous  loss, 
*and  without  knowledge  of  any  antecedent  transaction,  calcu-  [  *  567  ] 
fated  to  defeat  it.  They  cannot  be  deemed  guilty  of  negli- 
gence, in  not  recording  the  assignment,  because  it  was  not  an 
act  required  by  law,  to  consummate  their  title.  There  was  no 
office  that  was  bound  to  record  it.  It  is  never  done  in  prac- 
tice, and  there  were,  indeed,  but  four  days  between  the  assign- 
ment and  the  new  judgment.  It  is  idle,  therefore,  to  impute 
any  neglect  to  the  respondents,  in  diminirtion  of  their  equal 
equity.  On  the  other  hand,  I  forbear  to  dwell  on  the  fact, 
that  12,000  dollars  of  the  appellants'  demand  arose  from  notes 
and  checks,  and  that  we  are  left  wholly  without  explanation, 
whether  those  notes  and  checks  proceeded  fi'om  the  appellants 
themselves,  or  whether  they  were  not  notes  and  checks  of 
Eden^  which  had  been  purchased  up  at  a  speculating  discount 
in  the  market.     If  the  latter  was  the  case,  then,  indeed,  I 

(a)  See  6  Veaey,  jun.  184, 185 
{b)  tS«6  9  Vtsey,  Jim.  24. 
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jN  ERROR,  should  agree  that  the  equity  of  the  parties  was  not  equals  be- 
'  ALBANY,  cause  the  one  side  would  be  straggling  to  avoid  a  loss,  whilst 
^^^^^^52^  the  other  would  be  striving  to  ga^er  in,  and  secure  the  har- 

BsBEK       vest  of  his  speculations. 
.V.  I  {)ave  hitherto  considered  the  appellants  as  if  they  had  come 

^YoRK  "'^'  here  in  the  character  of  bona  fidt  purchasers,  without  notice, 
and  even  then,  they  could  have  no  relief  from  us ;  all  we  could 
do  would  be  to  dismiss  their  bill,  or  to  decide  the  cause  on  the 
grounds  litigated  in  the  court  below.  But  the  fiict  is,  that  the 
appellants  do  not  come  before  us  in  that  character.  They  are 
to  be  considered  as  acting  vAth  notice  that  Wardell  had  assign- 
ed over  his  interest  in  the  judgment,  at  the  time  he  acknowl- 
edged satisfaction.  This  mference  appears  to  me  to  be  the 
inevitable  conclusion  of  laW,  from  the  silence  of  the  appellants 
in  their  bill  as  to  the  fact  of  their  want  of  notice.  If  a  party 
will  daim  a  benefit,  resulting  from  the  want  of  notice,  and  the 
truth  of  the  lact  is  within  his  own  knowledge,  he  shall  be  pre- 
sumed to  have  had  notice  unless  be  denies  it.  Qui  facet  con- 
sentire  videiur.  The  appellants,  from  their  own  showing,  prove 
the  acknowledgment  of  satisfaction,  by  fVardell^  to  have  been 
a  nullity,  and  a  fraud ;  for  they  state  his,  and  the  subsequent 
I  *  568  ]  assignments  of  the  judgment,  bqt  they  omit  to  %tate  when  they 
first  came  to  the  knowledge  of  these  assignments,  and  for 
auglit  that  this  court  can  know  to  the  contrary,  it  may  as  well 
have  been  before,  as  after  the  date  of  their  judgment.  They 
content  themselves  with  saying  merely,  that  their  money  was 
loaned,  after  satisfaction  had  bneen  entered,  and  upon  a  supposi- 
tion that  nothing  was  due.  This  supposition  is  perfectly  con- 
sistent with  a  knowledge  of  the  assignments,  and  may  have 
proceeded  from  a  credulous  reliance  on  the  assurances  of 
fVardell  and  Eden,  It  is  a  rale  in  chancery,  not  to  aid  a  cestuy 
aue  trust  against  a  purchaser  from  a  trustee,  if  he  be  a  purchaser 
for  a  valuable  consideration,  and  without  notice  of  the  trust 
(a)  (2  Fonb.  151,  152.  3  Bro.  264.  Williams  v.  Lambe 
2  Vesey,  jun.  454.  Jerrard  v.  Saunders.  3  Fesey,  jun.  222 
Strode  v.  Blackbume.)  But  no  instance  is  to  be  found  in 
which  such  purchaser  is  protected,  unless  he  aver  himself  to  be 
a  purchaser,  withoujt  notice,  of  the  trast  He  is  bound  to 
state,  affirmatively,  in  his  plea,  that  he  had  no  notice,  and 
whether  he  claims  the  benefit  of  the  purchase  in  the  character 
of  complainant  or  defendant,  it  can  make  no  difference  in  the 
case.  The  general  rule  of  pleading  in  chancery  is,  that  what- 
ever is  essential  to  the  rights  of  the  plaintiffs,  and  is  necessarily 
within  his  knowledge,  must  be  alleged  positively,  and  with 

I)recision.  (Mitfordy  40.)  This  rule  is  t(H>  reasonable  and 
ogical  not  to  command  the  assent  of  every  understanding.  In 
the  case  of  Jerrard  v.  Saunders^  (2  Vesey^  jun.  454.)  the  de- 
fendant pleaded  a  purchase  for  a  valuable  consideration,  with- 

(a)  9  Ve«ey,jan.  24, 
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out  notice;  but  as  the  plea  did  not  deny  the  facta  charged,  in  error. 

from  which  notice  was  to  be  inferred,  the  plea  was  overruled,     Albany, 

and  he  was  called  upon  to  answer  the  facts,  which  might  raise  y^J^:^^^^^ 

a  constructive  notice ;  and  Lord  Lowhborovghf  in  that  case,       Bkbek 

required,  that  the  purchaser  should  fmly,  and  in  the  most  pre-  _      ^* 

cise  terms,  deny  every  circumstance  from  whence  notice  could    ^^'york.' 

be  inferred.     If,  then,  the  appellants  knew,  at  the  time  of 

taking  their  judgment,  that  F^rdeZI  had  assigned  his  judgment, 

and  that  he  was  but  a  nominal  party  to  the  record,  they  acted 

at  their  peril ;  and  they  were  bound  to  have  inquired  of  the 

cestuy  que  ^trust  whether  he  was  knowing  and  consenting  to      r  •  569  J 

that  satisfaction.    If  they  did  not  choose  to  make  that  inquiry, 

but  were  willing  to  rely  upon  the  declarations  of  WardeU  and 

JEden,  they  ought,  justly,  to  bear  the  consequences  of  their  su- 

f Oneness.  We  are  not  to  help  a  party  in  setting  out  his  title. 
t  is  incumbent  on  him  to  state  a  valid  pretension.  The  ap- 
pellants ask  us  to  help  a  title  which  they  challenge  as  superior, 
by  reason  of  WardtW$  fraud ;  but  to  raise  any  equity  in  their 
favor,  they  ought,  at  least,  to  purge  themselves  of  any  knowl- 
edge of  that  fraud.  It  would  be  a  proceeding  contrary  to  all 
rule  and  salutary  precedent,  for  us  to  presume  that  the  appel- 
lants acted  without  knowledge  of  WardelPs  assignment,  when 
they  do  not  pretend  to  deny  it  in  their  bill,  and  when  the  truth 
of  the  allegation,  that  they  had  or  had  not  notice,  remained  in 
their  own  breasts.  This  is,  probably,  the  first  instance  ever 
heard  of,  that  a  person  claiming  to  be  a  purchaser,  without 
notice,  came  into  a  court  of  equity,  in  the  character  of  vlain^ 
tiff;  and  the  reason  that  there  has  been  no  such  case  is  the 
one  already  mentioned,  that  where  the  equity  of  the  parties  is 
equal,  chancery  will  not  interfere.  I  do  not  ask  the  appellants 
to  do  what  they  cannot  do,  prove  a  negative.  They  cannot 
prove  no  notice.  But  they  can  tell  us,  by  their  bill,  in  what 
character  they  claim  relief.  If  they  claim  it  as  purchasers, 
without  notice,  let  them  say  so ;  then  they  raise  some  equity 
on  the  face  of  their  bill,  and  it  would  lay  with  the  respondents 
to  rebut  it,  and  to  prove  affirmatively  that  they  had  notice. 
My  proposition  has,  at  least,  the  merit  of  plainness  and  sim- 
plicity. It  is,  that  the  court  will  never  presume  that  a  party's 
case  is  better  than  he  states  it ;  and  if  be  does  not  state  that 
he  is  a  purchaser,  without  notice,  we  will  not  presume  him  to 
be  one. 

But  the  bill  furnishes  still  more  positive  and  conclusive  proof 
on  the  subject.  The  appellants  state,  as  their  grievance,  that 
the  bank  had  levied  an  execution  against  Eden,  when  nothing 
was  due  from  Eden  thereon,  and  that  thereby  the  appellants 
were  deprived  of  their  security.  They  then  called  upon  the 
bank  to  discover  whether  Eden  had  not  fuU;^  paid  the  judg- 
ment to  WardeU  J  and  they  pray,  "  that  the  judgment  ^*of  the  [  ♦  570  J 
bank  may  be  decreed  to  stand  as  a  security  for  such  sum  only  as 
may  appear  to  be  really  and  truly  due  thereon  by  EdenJ*^     The 
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iS  ERROR   billy  therefore,  contains  a  very  explicit  ^cknowledgmeat,  tbit 
ALBANY,     the  judgment  of  the  bank  ought  to  have  preference  lor  tk 

.^^^jMJIJ^  balance  honestly  and  truly  due  thereon ;  and  to  give  the  ap- 
nzBce       pellantsa  priority  in  their  judgment  is  to  force  upon  them  a 

.^  ^rN  -  ^^^  which  they  do  not  asL  for,  or  pretend  to.  And  althoii^ 
VoRK.  '  under  the  general  prayer  in  a  bill  for  reliei^(a)  you  may  give 
a  party  greater,  or  different  relief  than  that  specifically  piayed 
for ;  yet,  when  such  specific  relief  necessarily  implies  (he  hob* 
existence  or  relinquislunent  of  a  claim,  it  ^would  be  aJtogetfaer 
unprecedented  to  depart  from  the  special  relief,  and  imder  the 
general  words  of  form  in  the  bill,  to  enforce  such  claim. 

I  conclude,  therefore,  l8t.  That  if  the  appellants  were  boma 
fide  judgment  cieditonB,  without  notice  of  JVarJtlTs  assign- 
ment, they  would  have  no  more  ocyuty  than  ibe  respondeiitB ; 
and  this  court  would  not  interfere  with  their  claims  at  law ; 
2d.  That  the  appellants  are  not  to  be  deemed  such  credilois, 
because  they  do  not  state  themselves  to  be  such  in  their  bifl,~^ 
and  because  the  whole  complaint  and  prayer  in  the  bill  are 
founded  on  the  non-existence  or  relinquishment  of  such  claim. 
The  parties  stand  exactly  as  they  would  have  stood  if  JVardeU 
had  never  made  his  fraudulent  acknowledgment  of  satis&c* 
tion,  and  the  appellants,  as  subsequent  judgment  creditors, 
have  an  undoubted  right  to  establish,  by  proof,  the  payment 
of  the  first  judgment.  If  Eden  paid  fVarddl  before  notice  of 
the  assignment,  the  payment  was  valid,  and  his  estate  ought 
not  to  be  charged  with  a  second  payment.  The  real  merits  of 
the  cause  will,  therefore,  turn  upon  this  single  point,  what 
payments,  and  to  what  extent,  were  made  by  Edtn  to  fVardeOy 
previous  to  notice.  But  before  we  come  to  consider  this  part 
gf  the  cause,  it  will  be  requisite  to  take  notice  of  another  ob- 
jection which  has  been  raised  by  the  appellants'  counsel  to 
any  claim  of  the  bank,  as  derived  from  the  assignment. 

It  IS  urged,  that  the  assignment  of  the  judgment  of  Olcc  t 

[  •  571  ]  was  not  absolute,  but  was  made  and  intended  to  be  merely  *a» 
a  collateral  security  for  a  special  purpose,  which  purpose  was 
afterwards  accomplished ;  that  the  consideration  for  that  as- 
signment was  only  25,500  dollars,  and  that  shortly  after,  Olcott 
received  of  Wardell  three  prx>missory  notes  for  that  purpose, 
which  he  transfeued  to  different  persons,  and  that  they  have 
since  been  paid  ;  that  by  the  payment  of  the  notes,  the  right 
of  Olcott  to  hold  the  judgment  became  extinguished,  anri  the 
interest  in  the  judgment  reverted  back  to  Wardell;  that  Olcott 
could  not  transfer  any  greater  interest  in  the  judgment  than 
what  he  himself  held,  and  that  every  assignee  of  a  chose^in  aC" 
tion  takes  it  subject  to  all  equity ;  and  that,  for  these  reasons, 
the  bank  has  no  interest  in  the  judgment,  all  the  interest  which 
remained  in  it  having  reverted  to  fFard^U. 

This  is  the  substance  of  the  argument  on  the  part  of  the 

la)  See  Hem  ▼.  MiU,  18  VeseyAaxL  113.  Relief  tuderm  geoenl  prtyer  most  be  com* 
f iftoot  mth  the  case  made  by  Uic  bill 
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I  ^ippcKlants,  and,  to  my  apprehension,  it  is  easj  to  perceive  and  in  error, 

t  detect  its  fellacy.  Albany,  ' 

fc  In  the  fiwt  place,  it  is  to  be  observed  that  the  assignment  of  vl^^ilj^^ 

I  the  judgment  is,  upon  the  face  of  it,  absolute  and  not  condi-       buxs 
ii  tional.     It  is  by  a  long  and  solemn  instrument  under  seal,  ^      ^^ 

II  drawn  with  technical  skill,  declaring  the  consideration  to  be    ^''yoek."^ 
\  SOy'QOO  dollars,  and  fortilBed  with  every  provision  and  covenant, 

k  which  are  requisite  to  show  that  fVardell  parted  absolutely 

i  with  all  bis  interest  in  the  judgment,  and  that  he  had  received 

I  a  full  consideration.    Proof  that  the  assignment  was  intended 

i  by  the  parties  to  be  different  from  what  is  expressed,  is  alto* 

I  gether  inadn^ssible.    It  is  a  sound  rule  of  evidence,  that  you 

j.  cannot  alter,  or  substantially  vary,  the  effect  of  a  written  con- 

I  ti&ct  by  parol  proof.     This  excellent  rule  is  intended  to  guard 

I  against  fraud  and  perjuries,  and  it  cannot  be  too  steadily  sup- 

I  ported  by  courts  of  justice.     Expressum  foHt  cessare  taciturn; 

I  ^^^oxemusa  flat; — liiera  scripta  manety  are  law  axioms  in 

,  support  of  the  rule  ;  and  law  axioms  are  nothing  more  than  the 

I  conclusions  of  common  sense,  which  have  been  formed  and 

I  approved  by  the  wisdom  of  ages.    This  rule  prevails  equally 

J  in  a  court  of  equity  and  a  court  of  law ;  for,  generally  speak- 

I  ing,  the  rules  of  evidence  are  the  same  in  both  courts.     If  the 

I  words   of  a  ^contract  be  intelligible,  says  Lord  Chancellor      [  *  572  | 

.  ThurJoWy  {Shelbume  v.  Luchiqviny  1  Bro.  341.)  there  is  no  in- 

stance where  parol  proof  has  been  admitted  to  give  them  a  dif- 
\  ferent  sense.     Where  a  deed  is  in  wrttii\g,  he  observes,  in  an- 
other place,  {Jonham  v.  Child,  1  Bro.  93.)  it  will  admit  of  no 
J  contract  which  is  not  part  of  the  deed.     You  can  introduce 

nothing  on  parol  proof  that  adds  to  or  deducts  from,  the  writ- 
ing. If,  however,  an  agreement  is,  by  fraud  or  mistake,  made 
to  speak  a  different  language  from  what  was  intended,  then,  in 
those  cases,  parol  proof  is  admissible  to  show  the  fraud  or  mis- 
take. These  are  cases  excepted  from  the  general  rule.  But 
the  allegation  of  fraud  or  mistake  must  be  made  in  the  bill, 
before  evidence  to  those  points  can  be  received.  ( Cripps  v. 
Jee,  4  Bro.  472.)  In  the  present  case,  there  is  no  allegation 
or  pretence,  that  the  assignment  was  made  absolute,  by  means 
of  fraud  or  mistake  ;  and  on  no  other  ground  was  parol  proof 
admissible  to  alter  it.  If  it  were  to  be  admitted  that  the  as- 
signment might  be  varied  by  parol  proof,  yet  the  proof  offered 
in  the  present  case  was  not  of  a  competent  nature.  The  wit- 
nesses to  this  point  are  Okott  and  H^ardeU.  Olcott,  the  ori- 
ginal assignee,  admits  in  his  answer,  that  the  assignment  was 
given  for  a  collateral  security.  That  confession,  however,  is  no 
evidence  against  the  respondents,  who  were  condefendants,  be- 
cause they  had  no  opportunity  to  cross-examine  him.  This 
court  so  decided  two  years  ago,  in  the  case  of  Grant  v.  TJie 
Bank  of  the  United  States.  The  testimony  of  fVardell,  to  this 
point,  was  wholly  improper ;  for  he  ought  not  to  be  heard  in 
opposition  to  his  own  solemn  act  and  deed.  The  Supreme 
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IS  ERROR,  Court,  in  July  term,  1808,  in  the  case  of  JVwUm  ▼.  SaMo, 
ALBANY,    did  recognize  and  adopt  the  English  decision  in   Wali^n  t 

J^J^J2S^  SkeUy,  (1  Term  Rep.  296.)  that  no  man  should  be  permitted, 
BsBKK       eren  as  a  witness,  to  invalidate  a  negotiable  paper  which  he 

iiAirKofNiir-  ^^  signed.    The  case  there  arose  on  a  promissory  note,  hot, 

York.       from  the  reasoning  of  some  of  the  judges,  I  understand  them 

as  adopting  the  geneml  principle  of  the  English  case,  that  no 

person  was  a  competent  witness  to  impeach  a  deed  or  securitj 

which  he  had  given,  and  that  he  was  estopped,  as  well  in  the 

[  *  573  ]  character  of  witness  as  that  of  party,  by  *his  own  act  and 
deed.  This  rule,  that  a  written  contract  shall  not  be  contn- 
dicted  by  parol  proof,  without  showing  an  original  fraud  or 
mistake,  at  the  time,  applies  as  well  where  the  contract  is  is- 
troduced  in  a  controversy  between  third  persons,  as  where  the 
litigation  is  between  the  original  parties  to  the  oontract.  It 
was  so  understood  by  the  Court  of  K.  B.,  in  the  caae  of  He 
King  V.  The  Inhabitants  of  Laindon.  (8  Term  Rep.  379.)  It 
is  reasonable  that  this  should  be  the  case,  in  order  to  protect 
the  rights  of  strangers  who  may  have  become  interested  in  the 
contract,  and  to  prevent  fraudulent  collusions  between  the 
original  contracting  parties,  in  setting  up  secret  meanings,  to 
impair  or  destroy  their  own  solemn  engagements.  It  appears 
to  me,  therefore,  that  we  must  consider  the  assignment  from 
fVardell  to  Okott  as  an  absolute,  ^mconditional  assignment, 
and  that  we  are  bound  to  judge  of  the  nature  of  the  assigii- 
ment  from  the  instrument  itself,  and  not  from  the  suggestions 
of  Olcottj  in  his  answer,  or  of  fVardell^  in  his  deposition. 

But  even  admitting  that  the  operation  of  the  assignment 
was  impeachable,  and  that  the  witnesses  offered  for  thait  pur- 
pose were  competent,  and  made  out  the  fact  that  Olcoti  took 
the  assignment  as  a  collateral  security  merely,  and  for  a  much 
less  consideration  than  it  states,  still  there  remains  another 
objection  to  surmount,  and  that  is,  that  in  the  hands  of  a  sub- 
sequent assignee,  without  notice  of  any  private  agreem^it 
dehors  the  instrument,  the  assignment  must  be  regarded  what 
it  purports  to  be,  absolute  and  unconditional.  This  is  a  rule 
of  a  court  of  equity,  perfectly  well  settled.  When  it  is  said 
that  an  assignee  of  a  chose  in  action  takes  it  subject  to  all 
equity,  it  is  meant  only  that  the  original  debtor  can  make  the 
same  defence  against  the  assignee  that  he  could  against  the 
assignor ;  the  rule  has  never  received  any  other  application. 
A  purchaser  without  notice,  from. a  purchaser  with  notice  of  a 
trust,  is  not  considered  in  equity  as  bound  by  that  trust.  (S 
Vern,  384.   2  Fonb.  153.)     If  one  affected  with  notice,  says 

[  •  574  ]  Lord  Chancellor  Hardwicke^  in  •the  case  of  Meriins  v.  JoJfiffe^ 
( Anih,  313.)  conveys  to  one  without  notice,  the  assignee,  in 
casi;  Ik'  ]'i'\!i  the  legal  estate,  shall  protect  himself  against  prior 
encuinbrances.  In  the  present  case,  the  bill  does  not  chwge 
the  bank  with  anv  notice  of  a  conditional  assignment,  and  if  it 
did,  the  Answer  of  the  bank  denies  any ;  for  they  declare,  that 
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the  original  assignment  to  Okott  was  for  the  full  consideration   IN  ERROR 
of  50,000  dollars,  expressed  in  the  deed,  and  that  they  were     Albany, 
wholly  ignorant  that  it  was  made  for  any  other  consideration,  .^^^'^^^^ 
or  for  any  other  particnlar  purpose.     They  further  state,  that       bxbkx 
the  assignment  from  Roe  to  them  was  for  the  like  considera*  ^     ^- ^ 
tion.     Indeed,  it  is  not  suggested,  in  any  pleading,  proof,  or       York. 
argnment  in  the  cause,  that  the  bank  took  the  assignment  from 
Roe,  with  any  knowledge  of  the  parol  agreement  between 
fVardell  and  Ulcott,  and  the  chief  objection  to  Olcotfs  testi- 
mony is  on  the  ground  that  he  did  not  disclose  to  Roe  the 
private  Understanding  between  him  and  WardelL    In  every 
view,  therefore,  in  which  the  subject  presents  itself,  the  state 
of  the  accounts  between  WardeU  and  Olcotty  and  the  secret 
conditions  which  they  attached  to  the  assignment,  are  perfectly 
irrelevant  to  the  present  controversy.     Those  accounts  and 
agreements  must  be  left  to  be  settled  between  WardeU  and 
Olcott.     They  ought  not  to  obtrude  themselves  upon  our 
present  attention. 

I  have  thus  faithfully  endeavored  to  clear  this  cause  of  all 
the  preliminary  difficulties  which  have  been  thrown  in  its  way 
by  the  ingenuity  of  counsel ;  and  though  I  always  feel  a  well 
grounded  diffidence  in  my  own  judgment,  when  I  am  not  sup- 
ported by  my  brethren  ]  yet  the  positions  I  have  taken  appear 
to  my  mind  to  be  so  hemmed  in  by  authority,  that,  step  which 
way  we  will,  we /cannot  escape  from  their  conclusions,  without 
trampling  upon  precedents  which  we  ought,  perhaps,  to  revere. 

I  shall  very  briefly  examine  the  remaining  questions  in  the 
cause. 

*The  real  questicMi  is  that  which  I  have  already  stated,  viz.  [*575] 
To  what  extent  has  the  judgment  which  the  bank  possess,  been 
legally  paid  ?  Upon  this  question  there  is  contradictory  proof 
in  the  case,  and  it  was  for  the  information  of  the  court  below 
upon  this  matter  of  fact  that  the  issue  was  awarded.  The 
chancellor  had  an  undoubted  right  to  have  decided  this  ques- 
tion npon  the  proofs  before  him,  without  calling  in  the  aid  of 
a  jury.  But  where  the  question  is  doubtful,  and  especially 
where  it  turns  upon  the  credit  of  opposite  witnesses,  it  is  the 
usual  and  prudent  course  of  the  court  to  refer  it  to  a  jury, 
which  is  the  common  law  tribunal  for  the  trial  of  facts.  The 
payment  of  this  judgment,  if  made  at  all,  was  made  to  War- 
dell ;  for  it  is  agreed  that  no  payments  Were  maile  to  any  of 
the  assignees  of  the  judgment ;  and  it  is  a  principle  equally 
agrreed  to,  that  all  payments  made  to  Eden  by  fVardell ,  before 
Rlen  had  notice  of  the  assignment,  were  valid,  and  that  all 
payments  by  Eden  after  noiice,  were  made  by  him  in  his  own 
wrong,  and  are  not  available  against  the  assignees.  The  ques- 
tion then  is.  When  was  notice  of  the  assignment  given  to  Edeni 
On  the  one  hand,  Eden  testifies  that  he  had  no  notice  till  the 
9th  of  October,  and  on  the  other  hand,  Olcott  says  he  gave 
notice  to  Eden  shortly  after  the  assignment,  which  was  made 
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mEJiROR.  on  tbe  I7th  of  July.  This  testimony  of  OU&tt  is  objected  4d 
ALBANY,  but  as  against  the  appellants,  who  called  for  that  answer,  it 
may  be  read  in  chancery  ;  it  is  certainly  not  more  objectioB* 
able  than  the  testimony  of  Eden^  who  had  never  duly  released 
his  interest  in  the  surplus  of  his  estate.  Bat  putting  Okoifi 
answer  entirely  out  of  view,  there  was  the  testimony  of  WU- 
kins,  who  seems  to  be  admitted  as  a  disinterested  and  veiy 
credible  wiUiess,  and  he  swears  that  Eden  confessed  to  im 
that  he  knew  of  the  assignment  at  the  time  it  was  mode.  Tfaos 
stood  the  testimony  before  the  chancellor ;  and  if  the  balance 
of  it  does  not  incline  in  favor  of  the  bank,  it  must,  at  4east,  be 
deemed  to  be  doubtful,  and  to  form  a  proper  case  for  a  jury-  It 
was,  therefore,  *the  exercise  of  a  sound  dMcretion,  in  the  cemt 
below,  to  award  an  issue. 

The  issue  was  tried,  and  the  jury  found  that  Eden  did  not 
receive  notice  till  the  9th  of  Oetobevj  and  the  judge  certifies, 
in  the  usual  form,  that  he  was  satisfied  with  the  verdict.  This 
verdict  would,  then,  probably,  have  been  acquiesced  in,  and 
have  pot  an  end  to  the  cause,  if  the  judge,  upon  the  trial,  had 
not  excluded  Okott,  who  was  a  witness  on  thfe  part  of  the 
bank.  On  this  ground^  a  new  trial  was  moved  for,  and  gnmrted. 
The  cause  is,  then,  at  last,  narrowed  down  to  this  single  point, 
Was  Oleoit  a  competent  witness  ?  If  he  was,  it  will  scarcely 
be  pretended  but  that  a  new  trial  was  prop^ ;  for  a  verdict 
founded  upon  the  exclusion  of  legal  testtmoi^,  never  can  gi^e 
satisfaction  to  the  conscienoe  of  any  court.  It  is  tmpoa^bie 
for  us  to  say  what  weight  the  jury  might  have  given  to  the  tes- 
timony of  Olcott^  and  whether  a  critical  attention  to  it  ought 
not  have  turned  the  scale.  The  case  of  Siace  v.  MeiAat  (^ 
Ve$ty^  553.)  is  in  point.  Lord  Chancellor  Hardtrieke  granted 
a  new  trial,  and  observed,  *^  that  the  judge  has  declared  he  is 
well  satisfied  with  the  verdict ;  and  if  nothing  appeared  to  me 
but  what  appeared  to  him  thereon,  I  think  I  should  have  be^i 
of  the  same  opinion.  My  opinion,  therefore,  in  granting  a  new 
trial,  is  grounded  upon  new  evidence,  which  was  not  befote 
the  jury,  and  which  is  material. 

The  objections  to  the  competency  of  Okott  are,  1.  That  hk 
name  stood  as  defendant  in  chancery ;  2.  That  he  had  been 
guilty  of  fraud  in  assigning  to  Hoe,  absolutely,  a  iudgment 
which  he  took  only  as  a  coUateral  security,  and  that  he  might, 
in  consequence  thereof,  be  Hable  to  costs  in  the  suit  in  chan- 
cery. The  reason  assigned  by  the  chancellor  against  the  first 
objection  appears  to  me  to  be  very  forcible.  He  considered  it 
as  an  objection  to  a  point  of  form  merely,  and  tiiat  to  conclude 
the  party  by  it  would  be  rigid.  If  a  co^efendant  disclaim,  or 
have  no  interest  in  the  event  of  the  cause,  he  may,  by  an  ottler 
of  the  Court  *'of  Chancery,  be  examined  as  a  witness,  though 
his  name  be  not  struck  out  of  the  bill.  (2  Ch.  Com.  214.)  It 
is  a  motion  of  course,  says  Lord  Hardtoidcty  {Man  v.  Ward, 
2  Aik,  228.)  to  examine  such  a  defendant.  In  an<Hher  < 
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(]  Vem.  230.)  it  is  said  that  a  co-party,  who  has  no  interest,  mERROR, 
or  discliuins  it,  is  a  good  witness,  and  it  makes  no  mention  Albany, 
about  the  order.  I  believe,  however,  it  is  the  practice  of  the  J^;^^^^ 
court  to  make  such  an  order,  and  yet,  as  it  is  a  matter  of  form,  babkx 
and  granted  of  course,  it  would  be  most  unreasonable  to  de-  ^  ^rfi  « . 
prive  a  party  for  ei^r  of  the  benefit  of  testimony,  from  so  York. 
trifling  an  inattention*  I  am  yet  to  believe,  that  the  judge 
might  not  even  have  dispensed  with  the  order,  and  I  am  sore 
that  the  appellants  ought  not  to  receive  the  countenance  of 
this  court,  in  availing  ttiemselves  of  so  frivolous  ao  objection. 
The  second  objection  is  of  a  more  plausible  kind,  but,  I 
think,  equally  destitute  of  any  solid  foundation.  It  is  said, 
that  Olcott  may  possibly  be  made  chargeable  with  costs,  for 
his  fraud,  and  that,  therefore,  he  has  an  interest  in  the  cause, 
if  this  position  be  granted,  it  will  not  disqualify  him ;  for,  not- 
withstanding the  strictness  of  some  old  cases,  the  rule  is  now 
well  settled)  that  it  must  be  a  present,  vested  or  certain  in- 
terest, and  not  a  remote,  possible,  or  contingent  interest,  that 
will  disqualify  a  witness.  {Peake's  Eo.  9^.  1  Term  R«p.  163.) 
On  this  ground,  it  has  been  held  (4  Term  Rep,  17.)  that  a 
parishioner,  who  was  liable  to  be  rated  in  the  poor  rate,  but 
was  not,  in  &ct,  rated  at  the  time,  was  a  competent  witness  to 
prove  the  ratability  of  others.  Of  late,  the  inclination  of  the 
courts  has  been  to  confine  the  question  of  interest  within  strict 
and  precise  boundaries,  and  to  let  objections  go  more  to  the 
credit  than  to  the  competency  of  witnesses.  The  case  cited 
by  the  appellants  was  that  of  Barret  v.  Gore  fy  UmfreviUe^  (A 
Atk,  401.)  where  the  court  is  made  to  say,  that  if  one  defena- 
ant,  who  is  ofiered  as  a  witness  for  another,  may,  by  possibility 
only,  *be  liable  for  costs,  he  shall  be  excluded.  But  this  is  [  ^  573  1 
directly  contrary  to  the  more  recent  and  rational  principle 
which  I  have  mentioned ;  and  it  is  impossible  that  it  can  be 
correct  to^the  extent  there  laid  down.  It  can  be  shown,  by 
several  cases,  that  unless  there  can  be  a  decree  against  a  party, 
he  cannot  be  made  liable  for  costs^  In  Piddock  v.  Brovnij 
(3  P.  TVms.  288.)  which  was  a  bill  to  impeach  some  bonds,  as 
obtained  by  firaud,  one  of  the  co-defendants  was  offered  as  a 
witness,  and  was  objected  to,  on  the  ground,  that  though  there 
could  be  no  decree  against  him,  yet,  his  answer  being  falsified 
in  many  parts,  he  might  be  liable  for  perjury ;  but  Lord  Chan- 
cellor Talbot  laid  down  this  general  rule,  that  if  a  plaintiff  has 
no  equity,  or,  in  other  words,  no  ground  for  a  decree  against  a 
defendant,  he  is  a  good  witness ;  else  it  would  be  in  the  power 
of  a  plaintiff  to  take  off  all  the  defendant's  witnesses,,  by  naming 
them  as  defendants  in  the  action.  Again,  in  the  case  of  Cotton 
V.  Lutterettj  Ci  Atk.  451.  2  Vea.  223.)  the  bill  was  filed  against 
Lutterell  ana  Lady  Cheshire^  to  be  relieved  against  a  settle- 
ment said  to  be  obtained  by  fraud,  and  also  to  have  a  convey- 
ance and  account  of  profits,  and  Lady  Cheshire  was  equally 
charged  with  the  fraud.     But  her  deposition  was  allowed  to  be 
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IN  ERROR,  read,  and  the  chancellor  said  that  it  was  necessary  to  m«ke  hex 
a  defendant,  for  the  purpose  of  discovery ;  but  she  could  nol 
be  brought  to  a  hearing,  as  she  was  no  ways  concerned  in  in- 
terest, in  the  event  of  the  suit,  and,  consequently,  no  decree 
could  be  made  against  her.  And  if  there  be  no  decree  against 
her,  he  observes,  how  is  it  possible  that  costs  could  be  given 
against  her  ?  The  charge  of  fraud  against  her  went,  therefcte, 
only  to  her  ciedit,  and  not  to  her  competency.  It  would  be 
difficult  to  find  a  case  more  applicable  to  the  present,  or  where 
the  reasoning  is  more  conclusive.  In  Barrett  v.  Gore^  the  biB 
stated  a  breach  of  trust  in  one  defendant,  and  prayed  a  specific 
performance  against  the  other ;  and  it  appeared  that  the  de- 
fendant, who  was  offered  as  a  witness  for  the  other,  had  *gro9sly 
misbehaved  in  the  trust,  and  a  decree  might,  perhaps,  be  had 
against  him  by  compelling  him  to  reassume  bis  trust.  But  let 
that  solitary  and  loosely  reported  case  read  as  it  amy,  it  ap- 
pears, that  subsequent  to  all  these  cases,  (2  Fes.  284.)  the 
decision  in  Cotton  v.  Lutttrell  was  quoted  and  confirmed,  and 
the  court  held,  that  where  nothing  could  be  prayed  against  a 
co-defendant,  he  should  be  dismissed  without  costs ;  for  tiiat  a 
person  should  not  be  brou^t  before  the  court  merely  to  pray 
costs  against  him.  I  think  I  have,  therefore,  abundantly  proved, 
that  as  Olcott  had  no  concern  or  interest  in  the  present  cause ; 
that,  as  he  was  not  brought  to  a  hearing,  and  no  decree  was 
prayed,  or  could  be  had  against  him,  he  was  not  liable  to  be 
amerced  in  costs,  and  was,  consequently,  a  competent  witness 
for  the  bank,  and  ought  to  have  been  received  at  the  trial. 

There  was  an  objection,  also,  made  to  the  form  of  the  order 
for  a  new  trial,  that  it  did  not  state  that  the  chancellor  had 
decided  that  Olcott  was  to  be  deemed  a  competent  witness, 
notwithstanding  both  objections.  This  is  a  criticism  almost  too 
idle  to  deserve  notice,  and  has  no  foundation  in  facL  The 
order  does  state  that  Olcott  shall  be  admitted  to  be  sworn  as 
a  witness,  notwithstanding  his  being  a  party  in  the  cai»e,  which 
reaches  equally  to  both  objections,  for  both  arise  from  his  being 
a  party. 

I  am,  accordingly,  upon  the  whole  view  of  the  case,  of 
opinion,  that  the  interlocutory  order  below  ought  to  be  affirmed, 
and  the  cause  remanded. 

WooDwoRTH,  Attorney  General.  I  concur  in  the  opinions 
which  have  been  delivered,  for  reversing  the  order,  and  that 
judgment  be  given  in  favor  of  the  appellants. 

Nicholas,  Senator.  I  concur  in  the  opinion  delivered  by 
his  honor  the  chief  justice. 

The  majority  of  tlie  court  having  declared  their  opinioas  in 
favor  of  a  reversal ;  it  was  thereupon  oRDERcn,  becreeb  and 
ADJUDGED,  that  the  order  and  decree  complained  of  *be  re« 
versed ;  and  that  the  appellants  are  entitled  to  receive  the  net 
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proceeds  of  the  sale  oi  Joseph  Eden^s  estate,  on  the  fieri  facias^  iNERh)H 

in  favor  of  John  fVardell,  against  Joseph  Eden,  and  the  costs  ALBANY, 

in  the  Court  of  Chancery ;  and  that  the  proceedings  be  remit-  ^J^^^J^^ 

ted  to  that  court,  to  be  carried  into  execution,  with  directions,  gresn 

also,  to  the  chancellor,  to  decide,  whether,  under  the  facts  and  ^J^^ 
circumstances  of  the  case,  the  appellants  are  entitled  to  interest 
on  the  sum  above  decreed  to  the  appellants. 

Judgment  of  reversal. 


William   Green,  who  is  impleaded   with   Aylmar 

Johnson  and  others,  appellant^ 

against 

Ephraim  Hart,  respondent. 

AYLMAR  JOHNSON,  on  the  2d  September,  1796,  bemg  where  the  com 
justly  indebted  to  WiUiam  Green,  in  the  sum  of  1,551  dollars  &iT"bquirBd  u 
and  64  cents,  gave  him  a  promissory  note  for  that  sum,  payable  to  the  consider- 
to  him,  or  his  order,  at  the  Bank  of  Netc-YorJc,  on  the  1st  of  bm Llfed  Soih ' 
May,  1798.  To  secure  the  payment  of  this  note,  Jonas  Flatty  "»?  m  ^  »«»- 
who  was  a  trustee  of  Johnson,  executed  a  mortgage  of  two  lots  Ji^icSit  in  his 
of  land  in  Corley^s  Manor,  which  was  duly  registered.  answer  aiJeged 

In  ^October,  1796,  Green  endorsed  the  note  to  the  respond-  d^mJuf  *S 
ent,  and  delivered  it  to  him,  with  the  mortgage,  which  he  *»»«  Y?  ^^  **** 
holds.  The  respondent  filed  his  bill  against  the  appellant  and  wJT^eid^ma 
others,  stating  the  above  facts,  and  that  he  paid  a  valuable  con-  /^"l.f^*^f"  j® 
sideration  for  the  note  and  mortgage,  and  that,  by  non-pay-  equate  ^usmI 
ment  of  the  money,  he  was  seised  of  the  mortgaged  premises  ;  elation,  and  the 

•"    ^  .      r^u     i^'n  J  •  aU    I  answer   of  the 

requirmg  an  answer  to  every  part  of  the  bill,  and  praymg  that  defendant  not  to 
the  money  might  be  paid,  or  the  premises  sold  m  the  usual  ^  evidence  of 

^  "  *  *  the  usnry,  which 

manner.  ought    to    be 

The  respondent,  on  the  3d  of  March,  1798,  gave  a  receipt  proved,  wher? 
•to  Green,  acknowledging  that  he  received  the  note  of  Johnson,  [  *  581  ] 
as  collateral  security  for  the  payment  of  Greenes  note  to  him  iJ™eTtoScaro 
for  1,491  dollars  and  11  cents,  payable  the  3d  of  May,  1798,  a  note  payable 
and  stating,  that  the  note  of  Johnson  was  secured  by  a  mort-  {J^  bddcr  ^ 
gage  which  was  ^'  not  assigned."  dorsed  the  note 

Johnson,  in  his  answer,  insisted  that  the  mortgage  had  not  game'uie'd^ 
been  assigned  to  Green,  who  stated,  that  the  sum  really  lent  to  Hvered  to  the 
him  by  the  respondent  was  only  1,035  dollars;  the  residue  of  ^ortj^  b^ 
the  note  being  for  usurious  interest.  There  was  no  satisfactory  made  no  assign- 
evidence  of  the  usury ;  and  the  chancellor  decreed  a  sale  of  the  ^^logfit^vf^ 
mortgaged  premises,  and  an  account  to  be  taken  of  what  was  held  that  the 
due  on  Johnson's  note,  and  directed  the  proceeds  to  be  applied  n'S^^^being  'b 
to  the  payment  of  what  was  due,  and  th«  costs  From  this  wntinr,  the 
decree  Green  appealed  to  this  court  S^**  mirt^ 
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^^^  ^  The  Chancellor.  Since  I  have  had  the  honor  of  presidiiig 
in  the  Court  of  Chancery,  I  have  uniformly  made  it  my  prac- 
tice, on  every  occasion  which  involved  the  least  doubt,  to  re- 
duce the  opinions  I  expressed  to  writing.  ,  Hence,  on  everr 
imnty  was  a  appeal  from  any  decree  pronounced  by  me,  in  that  coon,  I 
Sgnment  m  havc,  in  assigning  my  reasons  for  it,  strictly  confined  myself  to 
<i^«t^/w^  the  precise  terms  in  which  my  opinion  was  conc^iTed  at  the 
wWity  the  m-  time  of  delivering  it. 

citUni,  The  M-  I  regret,  that  either  an  impression  that  the  decretal  oidcr 
pnn^ip^  drawB  appealed  from  in  this  case  was  consonant  to  the  established 
ai\cr  It  the  in-  principles  of  the  court,  or  my  having  parted  with,  or  mislaid 
CI  ent.  (a)        ^^^  paper  containing  my  reasoning  on  the  subjocty  will  pveveid 

(a)  Pattuon  ▼.  Hie  from  foIlowing  my  usual  coarse. 
Rrp.  747!^ S!!L      ^^  ^^^  circumstances  attending  the  argument  have  left  very 
SIlc^i£'*4a!  *  indistinct  traces  of  it  in  my  mind,  and  as  I  have  not  even  a 
' .  '*  note  respecting  the  manner  in  which  I  disposed  of  the  points 

presented  for  my  determination,  I  must  necessarily^  substitute 
my  present  view  of  the  subject  for  that  on  which  the  decree 
appealed  from  was  founded. 
r  *  582  J  It  cannot  be  of  much  use  to  travel  further  into  the  •cause 

than  the  points  on  which  the  appellant  relies  for  the  reversal 
of  the  decretal  order ;  and  as  the  solicitude  which  a  sense  of 
duty  cannot  fail  to  excite  is  now  devolved  upon  this  court 
solely,  the  reasons  which  occur  to  me  in  support  of  the  order 
will  be  stated  with  the  utmost  brevity. 

The  disparity  between  the  amount  of  the  sum,  to  secure 
which  the  note  was  transferred,  and  the  sum  due  on  it,  is  a 
proper  subject  for  the  examination  and  adjustment  of  the  mas- 
ter ;  upon  the  coming  in  of  whose  report,  it  would  have  be^ 
competent  for  eflher  party  to  apply  for  a  modification  of  the 
judicial  decree,  so  as  to  consist  \vith  the  rights  of  the  several 
parties  in  interest. 

The  usury  is  disclosed  in  the  appellant's  answer.  The  exist- 
ence of  the  mortgage  and  the  note  is  admitted.  The  allegation 
of  usury  is  merely  in  avoidance  in  its  present  complexion  ;  for 
though  in  answer  to  the  complainant's  allegation  of  a  pre- 
existing bonajlde  debt,  it  might  have  effect,  ifthe  evidence  of 
the  existence  of  the  debt  depended  upon  parol  only ;  yet,  I 
think,  it  is  not  of  itself,  and  unsupported  by  Other  proof,  avail- 
able to  defeat  a  deliberate  promise,  in  writing,  acknowledging  a 
receipt  of  the  value,  and  engaging  to  pay  in  consequence  of  it 
The  inceptive  steps  of  strictly  fair  and  legal  loans  are,  not 
unfrequently,  from  the  nature  of  the  transaction,  secret  and 
confidential,  and  the  knowledge  of  them  confined  to  the  parties 
interested  ;  and  if  the  simple  averment  of  the  borrower,  though 
verified  bv  his  oath,  possessing  the  force  attached  to  it  as  an 
extoried  disclosure  from  a  deponent,  can  be  admitted  to  de- 
stroy the  effect  of  securities  deliberately  formed  and  clothed 
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with  the  necessary  legal  formalities,  the  suppression  of  the   in  error. 
exaction  of  usurious  interest  by  those  means  must  unavoidably 
t«id  to  promote  the  greater  evils  of  fraud  and  perjury. 

The  circumstances  to  be  collected  from  the  testimony  have 
no  necessary  connection  with  the  transfer ;  nor  does  it  appear 
to  me  that  they  are  so  corroborated  by  the  appellant's  answer 
as  to  render  it  doubtful  which  ought  to  preponderate.  ''^If  that 
were  not  the  case,  it  could  not  be  a  proper  subject  for  an  issue. 

As  to  the  second  point,  whether  the  respondent  acquired 
any  right  to  the  mortgage  in  question  by  the  transfer  of  the  note. 

The  note  given  to  the  appellant  by  Aylmar  Johnson^  was 
coeval,  and  part  of  the  ssone  transaction,  with  the  mortgage  in 
question,  and  the  only  reason  why  the  agency  of  Jonas  rlatt 
was  at  all  connected  with  it,  appeared  to  have  been,  because 
he  held  the  mortgaged  lands,  which  were  intended  as  collateral 
security  for  the  payment  of  the  debt  due  from  Johnson^  as  his 
trustee.  Johnson^  therefore,  in  every  equitable  point  of  view, 
was  both  the  maker  of  the  note  and  mortgagor,  as  the  mortgage 
was  executed  by  his  direction  or  procurement,  by  his  trustee, 
who  has  disclaimed  :A\  other  interest  than  such  as  he  holds  as 
trustee,  and  respecting  whose  interest  the  parties  do  not  differ. 

The  endorsement  of  the  note  by  the  appellant  to  the  re- 
spondent was  accompanied  by  the  delivery  of  the  mortgage. 
If  the  note  was  satisfied,  it  involved  the  satisfaction  of  the 
mortgage,  for  the  existence  of  the  mortgage,  by  express  refer- 
ence, depended  upon  that  of  the  note.  In  its  essence,  and 
by  act  and  operation  of  law,  it  was  parcel  of  the  same  con- 
tract, executed  at  the  same  time,  directed  to  the  same  object, 
and  to  be  satisfied  by  the  same  means. 

The  doctrine  laid  down  by  Lord  Man^Jield,  in  the  case  of 
Martin^  ex  dem.  Weston,  v.  Mowlin^  (2  Burr.  969.)  which  was 
cited  in  argument  before  me,  applies  to  this  point  with  much 
force. 

The  question  in  that  case  arose  on  a  bill  between  the  repre- 
sentatives of  the  real  and  the  representatives  of  the  p^sonal 
estate  of  the  testator. 

In  defining  the  species  of  property  of  a  mortgagor,  Lord 
Mansfield  observed :  "  A  n\ortgieige  is  a  charge  upon  the  land, 
and  whatever  will  give  the  money  will  carry  the  estate  in  the 
land  along  mth  it^  to  every  purpose.  The  estate  in  the  land 
is  the  same  thing  as  the  money  due  upon  it.  It  will  be  liable 
to  debts ;  it  will  go  to  executors  \  it  will  pass  by  a  *will  not 
made  and  executed  with  the  solemnities  required  by  the  statute 
of  frauds.  The  assignment  of  the  debt,  or  forgiving  it,  will 
draw  the  land  after  it,  as  a  consequence;  nay,  it  would  do  it, 
though  the  debt  were  only  foi^iven  by  parol ;  for  the  right  of 
the  land  would  follow,  notwithstanding  the  statute  of  frauds.^' 

The  receipt  of  Ephraim  Hart  designates  the  mortgage  as 
delivered,  but  not  assigned.  This,  it  appears  to  me,  was 
merely  descriptive  of  its  situation  at  the  time  of  its  delivery. 
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i\  ERROR.  It  had  no  ibnnal  assigmnent ;  but  if  it  was  intended  not  to  be 
assigned,  its  delivery  to  the  respondent  is  inexplicable^  unl^i 
the  slight  ligament  connec^g  the  note  with  the  mortgage  ii 
the  reason,  as  alleged  by  the  appellant.  But  that  circumstance 
would  appear  to  intimate  that  the  parties  intended  they  should 
remain  inseparable. 

I  think,  however,  that  the  transfer  of  the  note,  and  the  de- 
livery of  the  mortgage,,  are  decisive  on  this  point,  and  that  the 
respondent  took  Uie  latter  as  a  l^gal  incident  of  the  transfer 
of  the  debt. 


ALBANY, 
Feb.  1806. 

Grkm 
Hart. 


Reeves  f^Vesey, 
'\un.i66.5Ve*etff 
iun.  432. 
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Pendleton,  for  the  appellant.  1.  The  respondent  did  not, 
in  his  bill,  allese  a  debt  due  to  him  from  the  appellant,  though 
the  note  of  Johnson  was  admitted  to  be  a  mere  collateral  secu- 
rity. The  respondent  charged  that  he  paid  a  full  consaderft- 
tion  for  the  note.  This  is  denied  by  the  appellant ;  the  ddit, 
therefore,  for  which  the  security  was  given,  ought  to  have  been 
proved.  Now,  there  is  no  proof  of  the  original  debt,  nor  even 
of  the  existence  of  the  note  from  Green  to  JBaW,  unless  the 
chancellor  considered  the  receipt  given  by  the  latter  as  evh- 
dence  of  an  existing  debt*  Admitting,  for  a  moment,  that  the 
delivery  of  the  mortgage  was  equivalent  to  an  assignment  of 
it,  the  decree  should  have  directed  an  account  to  be  taken  of 
what  was  due  on  Greenes  note  to  Harty  and  the  mortgaged 
premises  to  be  applied  to  that.  Where  the  mortgagor  denies 
the  amount  alleged  to  be  due,  the  court  will  always  direct 
an  inquiry  to  ascertain  the  real  sum.f  The  answer  pot  the 
(act  of  consideration  alleged  at  issue,  and  it  ought  to  have 
been  inquired  into.  If  the  mere  production  of  papers  be  con- 
sidered as  conclusive  evidence  of  the  ^amount  due,  it  would 
be  unjust  in  principle,  and  pernicious  in  practice ;  for  there 
may  have  been  payments  made  which  do  not  appear  on  the 
papers.  Again,  the  decree  is  erroneous,  as  it  orders  the  whole 
sum  to  be  paid,  when  it  is  admitted  that  60  or  70  dollars,  at 
least,  ire  due  to  Green. 

2.  Wherever  the  fact  of  usury  is  brought  before  the  court, 
equity  will  lay  hold  of  it,  and  relieve,  by  inquiring  into  the 
amount  of  principal  and  interest  really  due,  and  decreeing  the 
security  to  stand  for  that  amount.  | 

By  the  statute  of  this  state  against  usury ,<^  all  securities  for 
the  payment  of  usurious  loans  are  declared  void,  and  the  party 
may  recover  back  what  he  has  paid  beyond  tlie  legal  interest 
It  would  be  useless  and  absurd  to  decree  the  payment  of  a 
usurious  sum,  when  the  party  might  immediately  bring  his  ac* 
tion  to  recover  it  back.||  A  court  of  equity  ought  to  prevent 
a  multiplicity  of  suits.  It  would  have  been  more  equitable, 
therefore,  to  have  referred  the  whole  matter  to  the  master  to 
have  ascertained  what  was  really  due,  exclusive  of  the  usuri-- 
ous  interest.  Wiy  allow  a  circuity  of  action,  when  the  whola 
matter  may  be  fu'ily  settled  in  one  suit  ? 
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3.  But,  admitting  the  original  debt  to  have  existed,  was  the   in  error 
mortgage  so  assigned  to  Hart  as  to  give  him  a  lien  on  the     ALBANY, 
mortgaged  premises  for  that  debt  2    The  act  for  the  prevention  v^^^l^;^!^^ 
of  fmuds,f  declares,  ''that  no   leases,  estates,  or  interests,       Green 
whether  of  freehold,  or  term  of  years,  or  any  uncertain  interest,       ^^^^ 
of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements 
or  hereditaments,  shall  be  assigned^  granted,  or  surrendered,  \^^^(^i\ 

unless  it  be  by  deed,  or  note  in  writing  signed  by  the  party  lo. 

assigning,"  &c. 

It  is  true,  that  some  late  decisions  in  the  English  courts 
have,  in  a  great  measure,  rendered  this  provision,  which   is 
taken  from  the  English  statute,  almost  nugatory.    They  have 
determined  that  where  the  debtor  delivers  to  the  creditor  the 
title-deeds  of  a  real  estate,  with  the  intent  that  the  lands  shall 
be  a  pledge  or  security  for  the  debt,  it  ^'shall  be  considered  as       [  *S86  ] 
an  equitable  mortgage,  without  any  assignment  or  written 
agreement  for  that  purpose.^:    And  it  may  be  said  that  it  has    X  4  Fe««y, jun. 
been  decided,  that  by  an  assignment  of  the  debt,  its  securities  ^^^'SST  \ 
also  ore  transferred.    It  is  true,  there  is  a  dictum  of  Lord  Browtes  *c.  c, 
Mansfield^ s  to  that  effect,^^  but  it  is  against  the  spirit  and  in-  ^^y,^^ 
tent  of  the  statute  of  frauds. 

A  mortgage  is  an  interest  in  lands,  and  is  assignable  as  such.  $  s  Bkit.  974 
A  mortgagee  may  bring  ejectment.  His  interest,  however, 
cannot  be  assigned  without  writing.  If  the  debt  and  security 
be  distinct,  the  assignment  of  the  one  is  not  a  transfer  of  the 
other.  The  receipt  given  by  the  respondent  expressly  nega- 
tives the  idea  of  the  mortgage  being  assigned;  yet  the  chan- 
cellor decreed  that  the  note  and  mortgage  were  collectively 
assigned.  It  could  not  be  an  implied  assignment,  for  the 
words  negative  an  implied,  as  well  as  an  express  assignment. 
A  deposit  of  deeds  is  no  more  than  a  pawn  or  pledge,  to  re- 
main until  redeemed  within  a  certain  time.  Deeds  are  per- 
sonal chattels,  and  a  pledge  or  pawn  is  a  deposit  of  personal 
chattels  or  effects.  ||  ^  ^7^^% 

Hoffman  and  Harison,  for  the  respondent.  1.  It  is  said  that 
there  is  no  debt  or  consideration  in  this  case.  The  note  im- 
ports, on  the  face  of  it,  a  consideration,  and  it  remained  with 
the  appellant  to  show  it  to  be  bad  or  corrupt.  From  the  man- 
ner in  which  the  counsel  on  the  other  side  have  argued,  it 
would  seem  as  if  usury  had  been  actually  proved.  There  was 
only  a  mere  allegation  of  usury,  which  was  denied  by  the  rep- 
lication, and  being  put  at  issue,  it  was  incumbent  on  the  ap- 
pellant to  prove  it.  The  mere  suggestion  of  usury  is  not 
sufficient  to  entitle  the  party  to  the  interposition  of  the  Court 
of  Chancery.     In  all  the  cases  cited,  the  usury  was  proved, 


SmUk. 


^  and,  however  odious  it  may  be  in  the  eye  of  the  law,  it  must, 

'  like  every  other  ground  of  defence,  be  proved.    It  is  not  an 

I  offence  at  common  law,  but  created  by  statute,  and  if  relied  on 

(  in  bar,  or  avoidance  of  a  demand,  ought  to  be  strictly  proved. 
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ALBANY, 

Feb.  1806. 

GrEE9 

Hart. 


IN  ERROR  *That  the  appellant  in  his  answer  swears  there  was  usury,  is 
not  proof  of  the  fact.  He  was  made  a  party  merely  because 
the  legal  estate  was  in  him.  He  was  not  a  witness.  He  ad 
mits  the  two  notef^,  and  that  they  were  unpaid.  He  was  not 
asked  about  usury ;  the  infonnation  was  voluntary  on  his  pari. 
In  the  case  of  Bush  v.  Lmngtton  and  TWruefuf,  adjudged  in 
this  court^  at  the  last  session,  it  was  decided,  tluit  where  the 
original  transaction  was  bona  fide,  no  subsequent  transactiMi 
or  agreement  would  render  it  usurious ;  nor  was  the  answer 
of  the  defendant  in  that  cause,  alleging  usury,  considered  as 
evidence.  Supposing,  therefore,  for  the  sake  of  ai^gomeat, 
that  the  note  from  Grten  to  Hart  had  been  usurious,  it  cannot 
impair  the  note  and  security  given  to  Johnsim.  If  Oretn 
wished  for  relief  on  that  note,  he  ought  to  have  filed  his  bill, 
offering  to  pay  what  was  really  due,  and  praying  to  be  relieved 
from  the  residue.  The  respondent,  as  assignee  of  the  note 
and  mortgage,  may  receive  the  whole  amount.  If  any  be  due 
from  him  to  the  appellant,  it  remains  to  be  proved,  and  the 
respondent  will  be  accountable,  as  trustee,  for  the  surplus. 
The  debt  was  fully  proved,  and  there  was  no  evidence  of 
usury.  To  refer,  therefore,  the  cause  to  the  master  on  that 
point,  or  to  direct  an  issue,  would  create  useless  delay.  As 
to  any  surplus,  it  is  in  the  power  of  the  chancellor  to  distribute 
the  fund  between  the  parties  according  to  equity. 

S.  The  appellant  complains  that  there  was  no  assignment 
of  the  mortgage  to  the  respondent.  This  objection  would 
come  with  more  propriety  from  the  mortgagor.  If  the  note 
be  paid,  the  mortgage  will  be  discharged  ;  but  should  he  pay 
the  appellant  on  the  mortgage,  he  would  remain  liable  on  the 
note.  There  can  be  no  just  motive  for  separating  them. 
The  respondent  has  a  right  to  elect  his  remedy,  and  has  re- 
sorted to  the  land.  The  mortgage  can  be  of  no  use  to  any 
other  person.  The  debt  is  the  principal ;  the  mortgage  is  the 
accessory.  Omne  principale  trahit  ad  se  accessorium.  In  the 
case  of  martin^  ex  dem.  JVerton,  v.  *M>w7ftn,f  Lord  Mansfield 
observed,  that  the  assignment  of  the  debt  would  draw  after  it 
the  land  J  as  a  consequence.  The  dictum  of  so  great  a  lawyer 
deserves  consideration.  But  it  is  a  principle  which  has  be^i 
adopted  and  acted  upon  ever  since,  and  is  founded  in  solid 
^*iS2f"'  J^a^on.  Powelll  considers  the  debt  as  the  principal,  and  the 
land  as  the  incident,  and  the  delivery  of  the  mortgage  deed, 
or  security,  is  considered  as  an  equitable  mortgage  or  assign- 
ment. The  language  of  the  statute  of  frauds  is,  unless  the 
same  be  in  writing,  or  unless  it  pass  by  operation  of  law.  If  the 
debt  draws  with  it  the  security,  it  passes  by  the  operation  erf 
law.  A  resulting  trust,  arising  by  operation  of  law,  is  not 
within  the  statute.  Here  the  assignment  of  the  debt  was  in 
writing,  so  that  there  is  no  danger  of  fraud  and  peijury,  to 
prevent  which,  that  statute  was  made.  Courts  of  equity  con* 
sider  a  deposit  of  the  title-deeds  of  an  estate  to  secure  a  debt 
4.5S 
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■  without  any  writing,  as  an  equitable  mortgage.f    Our  act  is  IN  error. 

n  similar  to  the  English  statute,  and  the  decisions  of  the  English     ALBANY, 

i  courts  are  applicable  here.     Why  did  Green  deliver  the  mort-  s^^^^^J^S^ 

n  g^^y  if  he  did  not  mean  to  transfer  it  as  a  security  ?     In  his       Gresh 

X  answer,  he  says,  it  was  attached  by  a  string  to  the  note,  and       ^^^ 

12  delivered  by  accident.     This  reason  is  too  trifling  to  be  seri- 

f  ously  admitted.     It  was  impossible  that  he  could  have  so  de-  l^^JlJi^^^' 

g  livered  it  by  accident.     The  string  which  attached  the  mort-  EiUmtaT 

I  gage  to  the  note  was  a  gordian  knot,  which  he  had  neither  the 

y  ability  to  untie,  nor  the  heroism  to  cut :  a  court  of  equity  will 

not  separate  them,  for  it  would  be  worse  than  useless;  it  would 
be  mischievous,  to  allow,  of  different  assignments  of  the  debt 
and  security.  As  to  the  words  in  the  receipt,  they  were  merely 
descriptive,  that  is,  that  no  formal  written  assignment  had  been 
executed.  They  can  have  no  effect,  when  it  is  shown  that  no 
such  assignment  was  necessary.  The  grounds  of  appeal,  in 
this  case,  are,  in  truth,  so  frivolous,  that  the  court  ought  to  in- 
flict exemplary  costs  on  the  appellant,  to  prevent  the  abuse  of 
appeals  for  the  mere  purpose  of  delay. 


Pendleion,  in  reply.     The  statute  of  frauds,  in  eiccepting 
transfers  by  operation  of  laio,  relates  only  to  resulting  trusts^ 
•and  does  not  apply  to  direct  transfers.     A  parol  agreement       [  *  589  ] 
'  for  the  assignment  of  a  mortgage  is  within  the  statute.     The 

endorsement  of  the  note  did  not  transfer  the  mortgage  by  op- 
'  eration  of  law.     If  considered  as  an  implied  trust,  yet,  no 

^  trust  can  be  created  without  writing,  except  such  as  arises  by 

'  the  operation  of  law.     The  decision  of  the  English  courts,  as 

to  the  deposit  of  title-deeds,  being  since  our  revolution,  are 
not  authorities  in  this  court.  The  cause  must  be  here  decided 
on  principle. 

Where  a  party  alleges  a  fact,  and  calls  on  the  defendant  to 
answer  it,  the  answer  is  evidence,  though  not  as  to  any  collat- 
eral matter,  suggested  by  way  of  defence.  Here  the  bill  re- 
quired the  defendant  to  answer  to  every  part,  as  if  particularly 
interrogated.  The  defendant  is  asked,  Did  you  receive  a  full 
and  valuable  consideration  for  the  note  ?  and  he  answers  that 
he  did  not,  and  states  how  much  was  actually  paid.  Here  he 
is  made  a  witness  to  that  point ;  for  the  question  of  usury  is 
necessarily  involved  in  the  inquiry  as  to  the  consideration. 
Why  drive  the  appellant  to  a  cross  bill,  when  the  whole  matter 
might  be  investigated  and  settled,  by  an  order  of  reference  to 
a  master,  who  would  ascertain  the  balance  really  and  bona  fide 
due  to  the  respondent  ?  The  order  of  reference  is  the  usual 
and  invariable  course  of  proceeding ;  and  even  if  this  court 
should  not  be  satisfied  as  to  the  usury,  they  will  reverse  the 
decree,  that  the  proper  reference  to  the  master  may  be  made^ 
and  that  fact  be  clearly  ascertained. 

SPENCER,  J.,  delivered  the  unanimous  opinion  of  the  court. 
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Feb.  1806. 

Gkeen 

V. 

Hakt. 


jNBRRon.  On  the  argument,  it  has  been  insisted,  by  the  af^Uaat's 
counsel, 

1st.  That  the  respondent  having,  in  his  bill  of  complauit, 
interrogated  the  appellant,  as  to  the  consideration  for  the  ooCe 
and  mortgage,  his  answer,  in  relation  to  the  usury,  becomes 
evidence  in  the  cause,  and  is  not  dbproved. 

2d.  That  it  was  not  Greenes  intention  to  transfer  the  oaort- 
gage  to  Uart ;  and  had  it  been  so,  nothing  passed  by  the  mere 
delivery,  as  the  statute  to  prevent  frauds  and  perjuries  requires 
a  deed  or  note  in  writing. 

[•590]  *3(1.  That  the  decree  is  erroneous,  in  directing  the  whole 

amount  of  Johnson^s  note  and  mortgage  to  be  paid  to  H€ui^ 
inasmuch  as  it  was  a  security  to  him  for  1,491  dollars  and  11 
cents  only,  the  difference  between  which  and  Johjtsoh's  note 
being  clearly  due  to  Green. 

With  respect  to  the  first  point,  it  is  to  be  observed,  that  the 
respondent  was  in  possession  of  JohnsonU  note  as  eadorser ; 
and  the  fact  of  the  absolute  endorsement  by  Green  was  prima 
facie  evidence  of  a  full  and  adequate  consideration  paid  for 
the  note.  The  respondent  was  under  no  necessity  of  inquir- 
inff  into  it ;  but  he  did  allege,  that  the  consideration  was  a 
full  and  valuable  one.  This  the  appellant  might  have  denied ; 
and  had  it  been  incumbent  on  the  respondent,  he  must  have 
proved  his  allegation,  or  failed  in  the  suit.  The  burthen  of 
showing  that  the  consideration  was  illegal  or  inadequate,  rested 
on  the  appellant.  When  he  goes  into  a  charge  of  usury,  he 
departs  from  the  question  put  to  him,  which  admitted  only  of 
an  affirmative  or  negative  answer ;  and  it  was  wholly  imroate^ 
rial  whether  it  was  the  one  or  the  other.  I  view,  therefore, 
the  appellant's  answer,  charging  usury,  as  insisting  on  a  dis- 
tinct fact,  by  way  of  avoidance.  The  respondents  having 
replied,  and  given  him  an  opportunity  to  prove  the  fact,  and 
he  having  failed  to  do  so,  his  answer  is  no  evidence  of  the 
fact.  This  is  a  well  established  principle  in  chancery  pro- 
ceedings, and  will  be  found  recognized  in  every  treatise  on 
evidence  in  that  court. 

Courts  of  equity  consider  mortgages  according  to  the  essen- 
tial nature  of  contracts,  and  give  them  operation  according  to 
the  intention  of  the  parties  :  the  debt  is,  consequently,  there 
esteemed  the  principal,'  and  the  land  the  incident ;  and  when- 
ever the  debt  is  discharged,  the  interest  of  the  mortgagee  in 
the  land  ceases  of  course.  There  is,  tlien,  a  manifest  distinc- 
tion between  absolute  estates  in  fee,  and  conditional  estates 
for  securing  the  payment  of  money.  Mortgages  are  not  now 
considered  as  conveyances  of  lands  within  the  statute  of  frauds  ; 
and  the  forgiving  the  debt,  with  the  delivery  of  the  security,  is 

\  *  ^9^  ]  holden  to  be  an  extinguishment  of  the  ♦mortgage.  {Powell^ 
3d  edit.  Mort.  54.  Barnard^  90.  Richard  v.  Stms.  2  Burr. 
979.)  If,  however,  a  mortgage  was  within  the  statute,  the 
circumstances  of  this  case  would  exempt  it  from  its  operation. 
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In  case  of  the  payment  of  the  money  secured  by  mortgage,  in  in  error, 
equity,  a  trust  arises  for  the  benefit  of  the  mortgagor ;  so,     ALBANY, 
where  the  debt  thus  secured  is  transferred  by  the  mortgagee,     ^®^*  ^®^' 
he  becomes  a  trustee  for  the  benefit  of  the  person  having  an       green 
interest  in  the  debt.     (2  Anstruthery  438.)     In  the  case  of         ^• 
Martin  v.  Mowliuy  (2  Burr.  979.)     Lord  Mansfield  lays  it 
down,  as  an  established  principle,  that  the  assignment  of  the 
debt  will  draw  the  land  oAer  it ;  and  I  cannot  agree  that  this 
was  an  obiter  dictum  of  the  judge. 

In  the  present  case,  the  mortgage  was  delivered  to  the 
assignee  of  the  debt.  Had  it  not  been  delivered,  nor  any 
thino  said  about  it,  I  should  have  considered  the  respondent, 
on  tho  failure  of  Johnson  to  pay  the  note,  entitled  to  the  aid 
of  the  mortgage.  It  was  competent  to  the  parties  to  agree 
that  the  mortgage  should  not  be  resorted  to  by  the  holder  of 
the  note  ;  but  the  proof  of  such  agreement  lies  on  the  appel- 
lant, and  it  should  be  explicit.  The  receipt  furnishes  no  evi- 
dence of  such  agreement ;  it  describes  the  real  situation  of 
the  mortgage  as  not  assigned.  But  this  expression  falls  far 
short  of  an  agreement  that  it  was  not  to  be  assigned.  It  does 
not  appear  that  the  appellant  had  any  rights  prejudiced  by  the 
assignment  of  the  mortgage ;  and  it  is  impossible  to  evade  the 
force  of  the  fact  of  his  depositing  it  in  the  respondent's  hands. 
It  speaks  a  language  incapable  of  being  misunderstood,  and  is 
decisive  of  the  question.  An  issue,  to  investigate  the  intention 
of  the  parties,  on  that  act,  would  have  been  useless.  I  there- 
fore think,  that  the  respondent  had  an  equitable  interest  in  the 
mortgage, .  equivalent  to  the  amount  of  the  principal  and 
interest  of  his  note,  against  Green. 

I  shall  be  very  brief  on  the  last  point,  because  I  understand 
the  chancellor  as  saying,  in  assigning  his  reasons,  that  the 
question  of  distributing  the  fund,  to  be  produced  by  the  sale, 
is  yet  before  him.  The  master's  report  furnishes  him  the 
necessary  data  on  which  to  make  a  just  distribution ;  and  it 
would  be  unnecessary  to  give  directions  on  that  subject,  the 
respondents  not  claiming  any  thing  beyond  the  principal  *and  [  *  f  92  J 
interest  of  the  appellant's  note,  and  his  costs,  to  which  I  think 
him  well  entitled.  The  decree  ought  to  be  affirmed  with 
costs.  I  cannot  think,  however  appearances  niay  be,  that  the 
respondent,  or  his  counsel,  consideredthe  points  now  decided, 
as  necessarily,  or  absolutely  adjudged  on  the  former  appeal ; 
and  I  am,  therefore,  disinclined  to  allow  any  thing  beyond 
the  taxable  costs. 

It  w^as,  thereupon,  orpered,  adjudged  and  decreed,  that 
the  decree  of  the  Court  of  Chancery  cgmplained  of,  be  affirmed^ 
and  that  the  appellant  pay  to  the  respondent  his  costs,  to  be 
taxed,  and  that  the  record  be  remitted. 

Judgment  of  affirmance. 
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ALBANY, 

v,J.^-^v--w  William    J.  Robinson  and   William    Hartshorns^ 
SThJ^bLTk  plaintiffs  in  error, 

{jH    ^*    Co  against 

o.  r^^^    United    Insurance    Company,   defendants   in 

error. 

Goods  were  THE  defendants  in  error  brought  an  action  of  trover  in  the 
NeiO'York  to  Supreme  Courts  against  the  plaintiffs  in  error,  to  recover  the 
^**^*«»^- ^"-  value  of  certain  wines  and  brandies,  which  the  defendants  iii 
Md*were  cfn-  crror  alleged  to  be  their  property.  The  plaintiffs  in  error 
•igned  ^^e  pleaded  not  ffuilty.  The  cause  was  tried  at  a  circuit  court,  in 
reciions>  case  the  city  o(  New-xorJc,  on  the  10th  day  of  January y  1803,  when 
of  accidenL  to  i)^q  ju^y  found  a  spccial  verdict,  in  which  the  following  facts  . 
mg  io  Uic  cor-  are  stated :  The  defendants  in  error  underwrote  two  pohcies 
respondents  of  of  insurance,  for  10,000  dollars,  on  goods  shipped  by  the  plain- 
[  *  593  ]  tiffs  in  error,  *at,  and  from  New-  York  to  Cadiz,  St.  Lucar  or 
Sose'^'^^aces!  Malaga.  The  vessel  and  cargo  were  both  owned  by  the 
During  the voy-  plaintiffs  in  error,  and  were  conditionally  consigned  to  the 
fwa  ca^uitKi  master ;  if  he  arrived,  with  the  vessel  and  cargo,  safely  at 
by  a  French  pri-  Cadiz y  he  was  either  to  transact  the  business  himself,  or  to 
rS'^mto^jifa/I"  employ,  for  that  purpose,  such  persons  as  he  chose.  In  case 
ga,  and  was  of  any  accidcnt,  the  master  was  instructed  to  enclose  bills  of 
edbyihe^wdi  lading  to  O' Conner  of  Cadiz,  or  St.  Lucar y  and  to  the  house 
contuiau,  as  of  Grevigne  Sf  Co.  at  Malaga,  directing  them  to  follow  the 
STpriw!*  The  instructions  of  the  master.  On  the  arrival  of  the  vessel  off 
property  was  CadiZy  she  was  boarded  by  an  English  vessel  of  war,  and 
the*"  ^^SwurersJ  Ordered  not  to  attempt  to  enter  that  port ;  upon  which  tlie 
who  accepted  master,  agreeable  to  his  instructions,  steered  for  Malaga.  On 
mcnt,  and*pa?d  arriving  in  sight  of  Malaga,  the  vessel  and  cargo  were  captured 
M  for  a  total  by  a  French  privateer,  and  carried  into  MaTagOy  where  both 
respondents*^**©?  vcsscl  and  cargo  were  condemned,  by  the  Erench  consulate  at 
'jj«jnsu*««*»  at  that  place,  as  lawful  prize.  The  vessel  being  in  a  leaky  con- 
requesT'oVthe  dition,  (the  captOTS  having  neglected  to  pump  her,)  it  was 
master,  who  did  apprehended  both  by  the  owners  of  the  privateer,  and  the 
Insarance  °  and  master,  that  the  cargo,  which  consisted  of  sugar  and  cocoa, 
without  any  in-  was  damaged.  Under  this  apprehension,  af^er  the  condemna- 
ihat*^  **^rpose°  ^ion  of  the  vosscl  and  cargo,  without  opening  the  hatches,  the 
'*'"****nh  ^  bouse  of  Grevigne  if  Co.,  to  whom  the  master  had  a|)plied, 
lore^by  mea^  and  communicated  his  instructions,  purchased  the  vessel  and 
of  a  broker,  and  cargo  from  the  captors,  by  means  of  a  sworn  broker,  for  the 
ter  retmfa^rsin^  8"™  of  15,565  dollars,  which  sum  Grevigne  fy  Co.  advanced 
themselves  for  before  the  vessel  and  cargo  were  delivered  to  them  by  the 
rAD^mvwi'  captors,  and  before  the  state  of  the  cargo  was  known.  The 
ed  the  residue  purchase  was  made  by*  Grevigne  fy  Co.,  with  the  privity  and 
wine  and^[^.  advicc  of  the  master,  who  understood,  at  the  time,  that  it  was 
^^.'^•«!>  ^  made  for  the  benefit,  and  on  account  of  the  plaintiffs  in  error, 
velSei  for  the  and  whomsoever  else  it  might  concern,  and  with  a  view  of 
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serving  the  plaintiflls  in  error.  Grevigne  fy  Co,  had  not  an/  iNERROh. 
interest  or  concern  in  the  purchase,  but  ^considered  themselves  albany, 
as  agents,  and  acting  for  tlie  plaintiffs  in  error.  Grevigne  fy  ^J^^^^S^ 
Co,  accordingly  sent  an  account  of  the  transaction  to  the  robimson  and 
plaintifis  in  error;  and  in  case  any  loss  had  occurred  on  the  Hartshorhs 
ptircba've,  Grevigne  fy  Co.,  as  they  supposed,  would  have  had  ukit.Ihb.Co. 
recourse  for  the  same  against  the  plaintiffs  in  error.  The 
caitgo  was  afterwards  sold  by  Grevigne  if  Co.,  and  the  net  l  ^  .  3 
proceeds  of  the  sales  thereof  amounted  to  the  sum  of  30,174  SrSe^Msared. 
dollars  and  33  cents :  out  of  which  Grevigne  fy  Co.  retained  ^*«»  oW^^^ih 
15,565  dollars,  to  reimburse  themselves  for  the  sum  paid  to  the  SlJudcs?  in  an 
captors,  for  the  vessel  and  cargo,  and  9,461  dollars,  part  of  the  f^^^V^if'^'^ 
balance,  was  invested  in  brandy  and  wines,  which  were  shipped  inTurcra  a^nst 
at  Malaga,  on  board  the  same  vessel,  by  Grevigne  fy  Co.,  for  J^oy"^**'!)!® 
account  of  the  plaintiffs  in  error,  and  consigned  to  them  at  amount  of  Uie 
Nev^York,  where  the  same  were  delivered  by  the  master  to  gop^s  thus  re- 
Ihe  plaintiffs  in  error.  The  residue  of  the  balance  remaining  itwasheM,Uiat 
in  the  hands  of  Grevigne  fy  Co.  was  afterwards  invested  by  a^^pwjchasc  of 
them  in  wines,  which  were  afterwards  shipped  for  account  of  ^^^ti[e?|ent 
the  plaintiffs  in  error,  and  delivered  to  them  in  -^«^^- ^or/:.  ®^^  ^^T'^p™^; 
The  brandy  and  wines  were  sold  in  New- York,  by  the  plahi-  surcd,  is  for  the 
tiffs  in  error,  and  produced  a  profit  of  3,61 1  dollars  and  57  ^"®^*  °(  ^ 

1    J-  •    1  J.         A  al         1    •    ^-iT     •  owner,  or  insor- 

cents,  mcludmg  mterest.     As  soon  as  the  plaintiffs  in  error  er,  aAcr  aban- 

received  notice  of  the  capture,  and  before  any  notice  of  the  ^2"JJ^°[  -/^ 

said  purchase,  they  abandoned  their  interest  in  the  goods  and  choi^rio  affirm 

merchandise  insured,  to  the  defendants  in  error,  who  accepted  J[^  if^SJI^***?*- 

the  same,  and  paid  the  plaintifis  in  error  as  for  a  total  loss,  ceeds  of  su?h 

The  cause  was  argued  in  the  Supreme  Court,  on  the  special  £J|b^*****;,?2^/ 

verdict,  and  a  judgment  given  for  the  plaintiffs  below  ;f  on  are^Lrii^ted  m 

which  judgment  a  writ  of  error  was  brought  into  this  court.  ^'    bl^c 

the  property  of 

Hoffman,  for  the  plaintifis  in  error.     Here  was  a  total  loss  fo, '"^hi?|;**h*o 
of  the  property,  by  the  capture  and  subsequent  condemnation.]:  may    maintain 
The  captors  had  a  right  to  sell,  and  the   assured,  or  their  {J*''^ifi^^^ 
agent,   had  a   right   to   purchase   bona   fide.     Any  collusion  acts    of    the 
between  the  captors  and  Grevigne  if   Co.  is  not  pretended.  *s®"** 
A  fraud  in  the  purchase  would  no  doubt  render  the  sale  void,  .oj^c^-^^ 
Grevigne  fy  Co.  had  no  *motive  to  act  collusively  or  fraudu-  sso.*  for'^^'the 
lently.     They  entered  into  the  agreement  of  purchase  with  the  re^aons  of  the 
captors,  b&najide,  for  the  benefit  of  the  assured,  and  made  use  ^^. 
of  their  own  funds  for  the  purpose.     It  was  a  purchase  made  *       "'  ' 
at  the  risk  of  the  assured,  or  of  Grevigne  fy   Co.     The  sale 
was  regular,  and  in  the  usual  way ;  though  not  at  public  auc- 
tion, it  was  made  by  stoom  brokers,  in  the  manner  practised 
in  many  of  the  commercial  countries  of  Europe.     By  the  con- 
demnation and  sale,  therefore,  the   property  was  completely 
divested  from  the  original  owner,  and  transferred  to  the  pur- 
chaser, who  has  the  absolute  benefit  of  the  purchase.     It  hap- 
pened that  the  goods  were  sold  for  a  profit.     Suppose,  how- 
ever, that  there  had  been  a  loss  on  the  speculation,  would  the 
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IN  ERROR,  defendants  in  error  have  been  willing,  or  were  they  bound,  to 

ALBANY,     bear  the  loss  ?     It  would  be  unjust  to  give  the  assurer  a  right 

^^^^^;^^^^  to  elect  in  such  a  case,  and  take  all  the  benefit  of  such  pur- 

RoBiNsoN  and  chase,  witliout  being  liable   for  its   loss ;  to   wait  until  they 

Hartshorns  ascertained  whether  the  purchase  was  profitable  or  not,  and 

UffiT.  Ins.  Co.  to  receive  the  gain,  but  avoid  the  loss.     The  assurers  made  no 

elec^tion,  nor  did  they  pretend  to  claim  the  benefit  of  the  pur- 

chiise,  ilntil  after  the  goods  arrived  ^i  New- York.     It  is  a 

universal  principle,  that  those  who  share  in  the  profit  mast 

also  share  the  loss.     But  all  responsibility  of  the  assurers,  in 

case  of  a  loss,  is  denied  on  their  part.     On  what  ground  of 

equity  or  justice,  then,  can  they  claim  the  profit? 

But,  it  will  be  said,  the  assured  were  the  agents  of  the  assur- 
ers. How  are  they  agents  ?  It  is  not  enough  to  say  they  are 
so  generally :  it  must  be  shown  that  they  were  so  in  this  par- 
ticular transaction.  The  clause  in  the  policy  only  constitutes 
the  insured  agents  as  to  the  safety  and  preservation  of  the 
property  insured.  After  a  loss,  that  agency  is  at  an  end.  They 
cannot  enter  into  new  contracts  and  speculations  for  the  in- 
surers. If  the  assured  are  the  agents  of  the  assurers  in  this 
transaction,  the  principals  are  bound  by  the  acts  of  their  agents, 
[  *  596  ]  and  the  property  *purchased  must  have  remained  at  their  risk ; 
but  this  is  denied  by  the  defendants  in  error,  nor  is  it  admitted 
by  the  Supreme  Court,  in  giving  their  judgment  in  this  cause. 
Admitting,  however,  that  the  plaintiffs  in  error  were  agents 
to  the  defendants  in  error,  and  liable  to  account,  it  cannot  be 
in  the  form  of  action  which  they  have  thought  proper  to  adopt. 
The  action  of  trover  will  not  lie  in  such  a  case.  This  is  not  a 
mere  objection  as  to  form ;  for  ^the  measure  of  damages  may 
be  very  different  in  the  different  actions  of  trover,  trespass  on 
the  case,  or  assumpsit.  The  objection  is  important  and  decisive 
against  the  recovery  of  the  defendants  in  error,  in  their  present 
suit.  The  action  of  trover  is  founded  on  property.  There 
1M^65^^"*'  ™"^^  ^^  ^  property  in  the  plaintiffs.f  All  the  interest  which 
the  assurers  could  have  in  the  property  assured  ceased  at  Mal- 
aga. They  were  entire  strangers  to  the  return  cargo  from 
Malaga  to  Neio^YorJc;  it  was  not  at  their  risk. 

The  contract  of  insurance  is  no  more  than  a  contract  of  in- 
demnity for  the  voyage  insured.  It  cannot  be  extended  beyond 
the  termination  of  the  voyage.  The  insured,  considered  as 
agents  of  the  insurers,  under  the  clause  in  the  policy,  can  be 
liable  only  for  the  salvage  at  Malaga,  where  the  amount  saved, 
of  the  property  insured,  was  to  be  estimated  and  settled.  The 
U^^*****  ^2  ^^'^'^®  ™^^*  ^^  ^^^  ^^^^  ^^^  estimating  the  average.  J  After 
TermR^AOi.  the  purchase,  the  assured  might  dispose  of  the  goods  at  their 
pleasure,  and  invest  the  proceeds  in  other  property,  for  their 
own  account.  If  a  factor  should  sell  goods  of  his  principal,  bona 
fide,  and  should,  afterwards,  invest  the  proceeds  in  other  goods, 
on  a  speculation  of  his  own,  he  can  be  accountable  only  for 
the  proceeds  of  the  first  sale.  The  principal  cannot  be  entitled 
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to  the  profits  of  every  subsequent  purchase  and  sale^  which  the  IN  error 
faptor  may  think  proper  to  make  with  the  funds  in  his  hands.       albajky, 

^       .  .  Feb.  1806. 

Riggs  uid  Harison^  for  the  defendants  in  error.    It  appears,  v^^-n/-^^ 

from   the  master's  evidence,  that  Grevigne  ^  *Co.  purchased  ^i^JJ^'iJ^ 
the  goods  for  the  plaintiffs  in  error  and  whomsoever  else  it  might  y. 

concern.  It  is  immaterial,  however,  for  whom  they  intended  ^'"-  ^■'  ^®- 
to  act,  for,  in  judgment  of  law,  they  must  be  considered  as  L  *  ^^  J 
acting  for  all  concerned.  In  every  case  of  an  agent  abroad, 
who  acts  from  necessity,  and  without  a  knowledge  of  the  con- 
tract of  insurance,  he  will,  of  course,  act  for  the  owners ;  either 
the  original  owners  at  the  time,  or  for  those  who  have  become 
owners  by  the  subsequent  cession  and  abandonment  of  the  • 

property.     The  right  of  abandonment,  in  this  case,f  is  not  de-  \ MarskaU,4Si. 
nied.     The  effect  of  it,  when -accepted,  is  to  transfer  the  prop- 
erty as  fully,  and  as  effectually,  as  a  bargain  and  sale.J    It  is,  \Mar8haUySa&, 
then,  irrevocable,  except  by  mutual  consent.^    This  abandon- 
ment is  a  voluntary  act  of  the  assured,  and  generally  made  for  i^^*^^^- 
his  own  benefit ;  for  it  seldom  happens,  that  the  insurer  gets 
more  than  a  wreck,  a  remnant  of  property.    If,  after  the  aban- 
donment is  accepted,  and  the  money  paid,  the  subject  insured 
be  released,  the  insurer  cannot  compel  the  assured  to  refund 
the  money;   but  must  stand  in    the  place  of  the  assured. I|      J  MarthaU, 
This  transfer  is  retrospective  as  well  as  prospective.     The  in-  i%6^  ^*^* 
surer  takes  the  property  as  it  was  at  the  time  of  the  loss,  and 
is  entitled  to  all  the  benefits  derived  from  it,  and  all  the  profits 
of  tiie  voyage.lT     The  insured  is  entitled  to  nothing  but  the     IT  Marshall 
amount  insured.     Every  subsequent  benefit  or  compensation  Le'a^^n^' 
arising  out  of  the  property  belongs  to  the  insurer.     A  conse-  7.  an.  12. 1  Vm! 
quence  of  this  doctrine  is,  that  the  agents  of  the  insured,  in  l^/coc^m^^ 
relation  to  the  property,  become  the  agents  of  the  insurer,  and 
all  their  acts,  if  they  choose  to  adopt  them,  enure  to  their  ben- 
efit.    Was  the  condemnation  at  Malaga  such  as  to  give  the 
assured,  or  their  agents,  a  right  to  purchase  on  their  own  ac- 
count, and  was  the  property  of  the  original  owners  divested  ? 
It  was  a  condemnation  by  the  French  consulate  in  a  neutral 
port.(fl)     Even  admitting  the  condemnation  to  have  been  legal, 
the  sale  was  not  made  by  an  order  of  court,  and  was,  therefore, 
irregular. 

♦This  may  be  considered  as  analogous  to  the  case  of  ransom,       [  •  598  ] 
which  is  the  paying  of  a  certain  sum  of  money,  to  redeem 
property  taken  by  an  enemy. ft     In  case  of  an  abandonment,     tfsjw&i*, 
after  capture,  and  a  subsequent  ransom,  the  insurer  may  take  ^jgo  ^"^ 
the  property,  and  pay  the  ransom.     Or,  if  there  be  no  aban-  foS'  v/  ]^' 
donment,  the  owner  keeps  the  goods,  and  the  insurer  pays  the  «««>^- 
ransom,  as  a  partial  loss.     The  whole  transaction  at  Malaga  is 
equivalent  to  a  ransom.     In  the  case  of  M Masters  v.  Shool- 
bred,XX  Lord  Kenyan  decided  that  the  master,  who  purchased  tt  1  Etp,  Cat. 

237. 
(a)  This  question  is  so  fliDv  discussed,  and  so  well  seUled,  in  the  case  of  fVheelwr^gkt 
Y.  Daeytter,  ante,  p.  471,  toat  '  is  lumecessary  to  repeat  the  arguments  and  authorities 
tii«d  ny  the  couusel  here. 
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INBEROR,  the  vessel,  after  capture,  at  public  auction,  was  the  ageat 
ALBANY,    of  the  owner,  and  there  being  no  abandonment  in  that  case, 
j^^^^li;^^^  the  insured  recovered  only  for  a  partial  loss,  being  the  sum 
RoBtusoK  and  paid  for  the  vessel  and  repairs.    The  vessel  was  sold  as  a  prize, 
Uabtsboms  by  t[je  authority  of  the  French  consul  at  Charleston^  and  it  is 
UiriT.ixi.  Co.  to  be  inferred,  that  there  was  a  condemnation  ;  yet  the  court 
considered  it  as  analogous  to  a  ransom.     That  there  was  no 
abandonment  in  that  case  can  make  no  difference  in  the  prin- 
ciple, which  is  perfectly  applicable  to  the  one  now  before  the 
f  1  CawM*,  297.  court.    The  case  oi  Saidler  and  Craig  v.  Church\  was  decided 
TccMet^T  ^^  ^>s  court  on  the  same  principle.    It  is  said  that  the  author- 
ity of  that  case  is  shaken  by  that  o(  Abbott  v.  Broome ;%  yet,  if 
tl  Cainta,^.  it  be  attentively  examined,  it  will  be  found  precisely  analogous 
«rfw««C(ftne#,  ^^  ^YiQ  present.    The  master  was  considered  as  an  agent  from 
necessity^  and  for  the  owner.     So  if  a  merchant  who  sends  goods 
not  ordered,  the  person  to  whom  they  are  sent  becomes,  from 
necessity,  the  agent  of  the  owner,  and  may  sell  them  tor  his 
account. 

Then  what  are  the  reasons  urged  against  the  recovery  of  the 
defendants  in  error  ?  It  is  said,  there  is  no  property  in  the 
plaintiffs  below  to  support  an  action  of  trover.  This  objection 
is  now  made  for  the  first  time ;  it  was  not  suggested  on  the 
argument  before  the  Supreme  Court,  and  is,  indeed,  of  no 
weight.  By  the  abandonment,  all  the  rights  and  incidents  in 
regard  to  the  subject  were  transferred  to  the  insurers.  Ore- 
[*599]  vigne  fy  Co,  became  substituted  as  their  *agents,  and  their 
acts  must  enure  to  the  benefit  of  the  insurers.  The  purchase 
or  ransom  was  an  act  relative  to  the  property.  For  whom  did 
Orevigne  fy  Co.  purchase  and  invest  the  balance  in  goods  ?  For 
the  ovmersy  not  for  themselves.  When  the  goods  arrived  at 
New-Torky  the  insurers  had  a  risht  to  affirm  the  acts  of  their 
agents,  and  take  the  property.  If  so,  they  may  maintain  trover. 
Had  they  given  express  orders  to  invest  the  proceeds,  there 
could  be  no  pretence  for  this  objection.  The  affirmance  or 
ratification  of  the  acts  of  an  agent  is  equivalent  to  an  original 
order.     Omnia  ratihabitio  mandato  comparatur. . 

Again,  it  is  said,  that  the  property  was  changed  by  the  con- 
demnation, and  that  the  insured  might  purchase,  bona  fide, 
for  his  own  account.  This  is  begging  the  question.  The  in- 
sured or  his  agent  must  be  considered  as  standing  in  the  rela- 
tion of  trustee  for  the  owners ;  he,  therefore,  could  not  fairly 
purchase  for  his  own  account.  An  executor  cannot  purchase 
a  debt  due  the  estate  of  the  testator,  for  his  benefit.  Trustees^ 
assignees^  or  persons  having  a  confidential  character,  are  not 
allowed,  from  principles  of  justice  and  policy,  to  become  pur- 
chasers ;  but  all  their  acts  enure  to  the  benefit  of  the  ceatuy  qm 
ezjMrte  Jame«i  trust.^  In  the  casc  of  Plantamour  and  others  v.  Sfaples,\\  the 
^^M^.  goods  saved  were  sold,  and  the  proceeds  invested  in  other 

_  goods,  by  a  correspondent  of  the  assured ;  and  Lord  Mansfield^ 

la.  ID  noto/^'  considering  this  as  being  ihe  best  mode  of  sending  home  the 
460 


OP  THE  STATE  OF  NEW-YORK.  599 


prcMseeds,  and  for  the  benefit  ckf  all  conoemed,  held  these  acts  inerror. 
of  the  correspondent  to  be  binding.    But,  suppose  it  otherwise,     Albany,  * 
it  does  not  follow  that  an  agent,  who  purchases  at  his  own  risk,  v^j!^;^J!21^ 
shall,  therefore,  retain  the  property.    In  the  case  of  an  ezecu-  robihboit  and 
tor  or  trustee,  who  purchases,  if  the  purchase  turn  out  bad,  he  li^TSHOMK 
cannot  throw  the  loss  on  his  ceatuy  que  trust     A  trustee  may  Ujiit.  im.  Co. 
render  the  estate  of  the  cesiuy  que  tru$t  better,  but  he  cannot 
noake  it  worse.    This  salutary  principle,  established  as  a  safe- 
guard to  society,  becomes  mote  necessary  in  regard  to  agents  in 
foreign  cooatries,  where  the  temptations  to  fraud  are  stronger, 
and  the  means  of  concealment  greater.    Will  *this  court  sanc^       [  *  600  ] 
tton  a  contrary  doctrine,  by  which  owners  of  property  would  be 
bound  hand  and  foot,  ajid  left  to  the  mercy  of  foreign  agents  ? 
That  the  property  was  sold  by  swam  brokers^  cannot  vary 
the  case.     That  may  be  one  of  the  modes  of  veiling  a  secret 
negotiation  between  the  ci^t<Nrs  and  the  agent  of  the  assured. 
But,  by  the  general  principle,  the  agent  purchases  for  the  ben- 
efit of  the  parties  concerned :  this  renders  all  inquiry  into  the 
transaction  unnecessary.    No  person  can  be  a  loser,  who  ought 
not  to  suffior. 

RadcUff^  in  reply.  The  purchase  made  by  Grevigne  fy  Co. 
was  expressly  for  the  assured.  They  advanced*  the  necessary 
fiinds  for  that  purpose,  on  the  credit  and  for  the  account  of 
the  assured.  The  words,  ^^  whomsoever  else  it  might  concern," 
in  the  testimony  of  the  master,  were  words  of  course.  It  was, 
in  truth,  a  purchase  solely  for  the  plaintiffs  in  error.  If  the 
defend.uits  in  error  had  a  right  to  recover,  it  ought  to  be  for 
no  more  than  the  sum  insured,  and  not  the  whole  amount  of 
the  goods.  There  may  be  other  insurers  on  the  same  property, 
who  are  entitled  to  their  share,  besides  the  owners  of  the  ship, 
and  the  residue  of  the  cargo.  The  defendants  in  error  ought 
not  to  take  the  whole. 

Admitting  the  doctrine  about  the  right  of  election  to  be 
sound,  it  ought  not  to  exist  for  an  indefinite  period  of  time. 
The  insurer  should  make  his  election  within  a  reasonable 
}>eriod,  and  not  wait  until  he  ascertains  whether  the  specula- 
tion is  profitable  or  not  If  not  made  in  a  reasonable  time,  it 
ought  to  be  considered  as  waived. 

The  objection  to  the  action  of  travcrj  in  this  case,  is  not 
merely  formal ;  yet,  if  the  form  of  action  were  erroneous,  the 
judgment  below  ought  to  be  reversed.  If  the  insured  were 
agents  to  the  insurers,  they  were  liable  as  such ;  and,  in  an 
action  for  assumpsit^  on  an  implied  contract,  they  would  be 
entitled  to  their  commissions  on  the  sale  of  the  goods.  But, 
by  considering  them  as  wrongdoers,  and  bringing  trover  against 
them,  they  are  deprived  of  any  allowance  for  commissions. 
The  only  rule  of  damages  is  the  value  of  the  goods  at  the  time 
of  the  conversion. 

*The  case  of  Abbott  v.  Broome^  as  well  as  that  of  M Masters       [  *  601 1 
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JN  ERROR,   tr.  tSioolbred,  arose  on  an  insurance  on  the  vessel,  which  staudt 

ALBANY,     on  distinct  grounds  from  an  insurance  on  goods.     The  object 

Feb.  1806.      ^f  ^|jg  yessel  is  to  carry  freight,  and  return  home.     Insurers 

RoBiirsoir  aiid  have  nothing  to  do  with  purchase  or  sale,  with  the  rise  or  fall 

Hartshorne  of  markets,  profit  or  loss.    As  they  are  not  to  sustain  a  loss  onr 

UiriT.  lirs.  Go.  account  of  markets  or  trading,  it  is  no  more  than  just  that  they 

should  not  receive  a  profit. 

The  doctrine  of  election  applies  only  to  authorized  agents  in 
fact.  What  right  have  the  insurers  to  call  on  Crrevigne  if 
Co.  as  their  agents  i  Chremgne  fy  Co.  might  say  to  them,  We 
do  not  know  you ;  we  acted  for  others.  If  the  right  of  election 
be  admitted,  it  must  necessarily  involve  the  insurers  in  all  the 
fluctuations  of  a  market,  and  the  consequences  of  trade. 

The  Chancellor.  Three  reasons  have  been  assigned  by 
the  plaintiffs  in  error  for  the  reversal  of  the  judgment  in  this 
cause. 

1.  Because  the  defondants  in  error  had  no  property  in  the 
wines  and  brandy  shipped  for  New-York. 

2.  Because,  after  condemnation  of  the  goods  insured,  the 
property  became  changed,  and  it  was  competent  for  the  insured 
to  purchase  the  same  fiurly,  and  without  fraud ;  and, 

3.  Because  Grev^ne  fy  C!o.,  in  this  instance,  purchased 
fairly,  with  their  own  Jimds,  and  at  their  own  risk,  or  at  the 
risk  of  the  plaintiffs  in  error ;  and  in  case  of  loss  in  the  bargain, 
neither  Grevigne  ^  Co.  nor  the  plaintifis  in  error  could  ever 
have  claimed  any  compensation  from  the  insurers  for  such  loss. 

In  the  argument,  on  the  first  point,  the  plaintifis  in  error 
have  alleged  that  the  policy  was  on  the  cargo  only ;  that  the 
purchase  embraced  both  vessel  and  cargo,  and  that  the  dam* 
ages  having  been  given  on  the  whole,  the  defendants  have 
recovered  beyond  their  right. 

This,  therefore,  requires  to  be  preliminarily  examined ;  for 

if  the  allegation  can  be  sustained,  as  the  damages  are  blended, 

[*  602  ]       and  as  there  is  no  criterion  to  separate  or  apportion  ♦them,  it 

would  seem  that  gross  injustice  must,  in  that  case,  result  from 

the  judgment. 

From  the  special  verdict,  it  appears  that  the  vessel  and  cai^ 
were  purchased  by  Grevigne  fy  Co.  at  15,565  dollars;  that 
the  cargo  was  afterwards  sold  by  them,  and  that  the  net  pro- 
ceeds of  such  sale  amounted  to  30,173  dollars  and  33  cents, 
out  of  which  Grevigne  fy  Co.  retained  the  sum  expended  in 
the  purchase  of  the  vessel  and  cargo  to  reimburse  themselves* 
Hence  it  is  evident  that  some  portion  of  the  production  of  the 
sale  of  the  cargo  was  applied  to  the  purchase  of  the  vessel,  as 
thelsum  of  30,174  dollars  and  33  cents  was  exclusively  pro- 
duced from  the  sale  of  the  cargo,  and  with  15,565  dollars  both 
vessel  and  cargo  were  purchased.  Of  consequence,  instead 
of  blending  both  the  vessel  and  cargo  in  the  sale,  they  are 
clearly  distinguished ;  and,  instead  of  the  defendants  in  error 
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'  having  recovered  beyond  tbeir  tight,  they  have  recoTered  lo  in  error. 
much  less  as  the  relative  value  of  tike  vessel  bore  to  the  cargo.  Albany, 
'  If  so,  it  cannot  consist  with  the  allegation  of  the  plaintiffs  in  y^^^!:^^^^ 
'  error,  that  the  judgment  of  the  court  below  is  to  their  injury ;  robihsoh  and 
<  and  it  does  not  lie  in  their  mouths  to  allege  that  it  is  to  the  Hartshoexs 
I       injury  of  the  defendants.    This  ground,  I  have,  therefore,  no  (Jiiit.I58.Co 

doubt,  must  fail. 

I  All  objections,  originating  solely  in  formal  defects  in  the 

k       proceedings,  will  always  be  yielded  to  with  a  considerable  de- 

i       gree  of  reluctance ;  for  if  they  are  permitted  to  prevail,  they 

I       compel  the  parties  to  run  a  new  career  over  the  whole  around 

i       of  Utigation,  to  terminate  precisely  at  the  point  at  which  they 

I       are  stopped,  before  they  can  have  their  cause  decided  on  the 

merits,  in  this  court.     I  see,  however,  nothing  in  this  case 

I       which  requires  the  extension  of  indulgence,  or  an  effort  to 

I    *   surmount  difficulties,  arising  from  technical  forms.    To  place 

the  subject  in  a  new  point  of  light,  it  is  only  requisite  to  invert 

I       the  order  of  examination,  so  as  to  discuss  the  merits  before  the 

rules  for  testing  the  forms  are  applied ;  and  on  this  inversion 

I       it  will  be  perceived,  that  the  inquiry,  as  to  the  first  objection, 

t       must  be  directed  to  the  gist  of  the  action. 

I  ^The  present  case  is  rather  of  an  uncommon  complexion  in       [*603 

the  history  of  insurance  causes.    Instead  of  presenting,  as  a 
question,  which  party  should  bear  a  positive  loss,  a  decision 
,        which  frequently  excites  sympathies  at  variance  with  the  inflex- 
,        ible  duties  of  the  judiciary,  this  court  is  merely  called  upon  to 
decide  who  is  entitled  to  the  profits  of  an  adventure,  relin- 
I        quished  by  ome  party  as  unprofitable,  and  by  the  other  submit* 
ted  to  as  an  inevitable  evil ;  but  which  ultimately  proved  ben- 
eficial beyond  the  expectations  of  either. 
I  This  is,  certainly,  a  fiivorable  occasion  for  the  decision  of  a 

general  principle,  which,  as  a  leading  case,  will  influence  a 
decision  on  all  similar  cases  in  future. 

The  merits  of  this  cause  have  been  brought  into  view  in  the 
discussion  of  the  8d  and  3d  points. 

As  to  the  second,  I  have,  on  a  former  occasion,  been  led  to 
remark  to  this  court,  that,  from  the  nature  of  maritime  adven- 
tures, much  is  unavoidably  haxarded  by  the  insurers,  beyond 
the  mere  marine  risk :  combinations  difficult  to  develop,  and 
UB&ir  speculations  at  their  expense,  may  oflen  enlarge  their 
responsibilities  beyond  the  foir  intent  of  their  stipulations ; 
especially,  as  the  contingencies  to  which  the  subjects  insured 
are  exposed  often  place  them  in  situations  which  the  most 
comprehensive  view  of  their  probable  occurrence  cannot  always . 
devise  means  to  reach.  Much  must,  therefore,  depend  upon 
the  integrity  of  the  persons  who  may,  either  by  express  agency 
in  consequence  of  the  appointment  of  the  parties,  or  by  occa- 
sional interposition  for  the  benefit  of  either,  intermeddle  with 
those  subjects.  Hence,  transactions  relating  to  them  are  test- 
ed by  rules  calculated  to  enjoin  the  observance  of  the  purest 
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ijv  ERROR,  good  feiih,  and  to  repel  every  temptation  which  may  ezeiti 

ALBANY,     improper  motives,  or  a  disposition  to  sacrifice  the  interest  of 

Feb.  1806.     q^c  of  the  parties  concerned,  in  order  to  promote  that  of 

^;^^J^^^7*and  t'^®  other.     Among  those  rules j  none  is  better  adapted  to  eflB^ct- 

Hartshoicne  this>  salutary  object  than  'the  one  which^  disregarding  the  means 

Uhit.  Ins.  Co.  ^7  which  the  property  insured  is  retained  by  the  insured,  holds 

it  responsible  in  its  application  to  the  mitigation  of  those  losses. 

the  indemnity  against  whioh  was  the  avowed  and'  ez^^ufiive 

object  of  the  policy. 

[  *  604  ]  *That  arbitrary  notions,  concerning  the  change  of  property 

by  capture,  ought  never  to  be  the  rule  of  decision,  contrary 

to  the  real  fact  between  insurer  and  insured,  upon  a  contract 

of  indemnity,  was  the  doctrine  of  Lord  Mansfield^  whose  opin* 

ion,  particularly  on  the  subject  of  insurances,  is  deservedly 

highly  respected,  so  early  as  the  year  1761,  in  the  case  of 

Hamilton  v.  Mendez.     (^Burr.  1209.)     This  doctrine  has  not 

been  shaken  by  subsequent  decisions.     The  opinion  expressed 

by  the  court  below,  upon  rendering  judgment  in  this  cause,  I 

think  is  conformable  to  this  doctrine,  and  the  reasonsng  on  the 

occasion  so  forcibly  concludes  to  this  point,  as  to  satisfy  my 

mind  that  the  judgment,  on  that  reasoning,  ought  to  be  sas« 

tained. 

As  to  the  third  point :  Grevigne  Sf  Co,  acted  in  the  pur* 
chase  of  the  vessel  and  cargo  in  concert  with  the  captain,  and 
by  his  advice.  Letters  had  been  addressed  by  the  plaintiffs  in 
error  to  that  house ;  the  former  valued  themselves  on  it,  fbi 
some  kind  of  aid  or  protection,  in  case  of  captnre;  To  whal 
extent  they  were  entrusted  does  not  appear,  and  whether  they 
acted  in  compliance  with  in8trttction8,.or  from  their  own  impress 
sions  merely,  is  not  disclosed ;  nor  is  it  material,  as  it  appcaia 
that  they  acted  for  the  benejit  of  the  plainiiffs  in  error.  If  this 
conduct  was  regulated  by  instructions,  no  doubt  ooald  possibly 
have  been  entertained  on  the  subject.  If  they  interposed  as 
volunteers,  and  without  such  instructions,  they  did  so  at  their 
peril.  The  plaintiffs  in  error  might,  in  that  case,  have  disaf- 
firmed their  acts  as  agents.  But  if  they  affirm  them,  they  were, 
as  a  necessary  consequence,  adopted  and  sanctioned  through- 
out, and  the  investment  of  the  proceeds  of  the  sale  of  the  cargo 
in  the  wines  and  bi'andy,  would  have  been  as  much  an  object 
of  that  affirmance,  as  the  purchase ;  for  there  is  not  the  least 
pretence  that  Grevigne  Sf  Co.  have  not  acted  with  the  utmost 
fairness  throughout.  They  advanced  the  money  to  make  the 
purchase,  in  the  first  instance,  out  of  their  own  funds.  ,But 
even  this  advance  was  connected  with  the  subject  insured; 
and  they  did  not  make  it  as  mere  strangers,  purchasing  at  hax^ 
ard.  The  vessel  and  cargo  carried  a  credit  with  them,  intrin- 
[  *  605  ]  sically,  *to  a  certain  extent.  Their  adviser  in  the  purchase 
was  the  captain,  perfectly  acquainted  with  the  species  and 
quantity  of  the  cargo,  best  qualified  to  make  the  requisite  esti- 
mates of  the  probable  efSscts  which  the  not  pumping  the  ves« 
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eel,  after  its  capture,  might  produce  on  the  cargo ;  and  they  iN error. 
were  acquainted  with  the  state  of  the  market  which  was  at     Albany, 
theii  door.     All  these  circumstances  gave  them  advantages  in      ^^-  ^^^• 
the  purchase,  which  they  enjoyed  exclusively,  and  in  a  degree  robiksoh  and 
nearly  equ  il  to  what  others  would  have  had,  if  the  hatches  of  Harthmorke 
the  vessel  had  been  opened;   and  all  these  advantages,  the  Uhit. In». Co. 
knowledge  of  the  state  of  the  market  excepted,  they  possessed, 
in  consequence  of  their  acting  in  concert  with  the  captain,  the 
avowed  agent  of  the  plaintiiTs  in  error.     As  soon  as  Grevigne 
fy  Co.  had  the  cargo  in  their  power,  they  sold  it,  deducted 
their  advances  from  the  proceeds  of  the  sale,  invested  the  sur- 
plus in  wines  and  brandy,  and  remitted  them  to  the  plaintiffs 
in  error, /or  their  bencjit.     If  it  be  necessary  after  those  facts 
are  established,  to  resort  to  other  evidence  to  show  the  intent 
of  the  purchase,  the  captain,  it  is  found  by  the  jury,  understood 
it  was  made  for  the  benefit,  and  on  account  of  the  plaintiffs  in 
error,  and  whoever  else  it  might  concern. 

These  circumstances  show  that  the  purchase  was  made  for 
the  benefit  of  the  plaintiffs  in  error,  and  to  mitigate  their 
loss,  and  if  tliat  was  the  case,  the  whole  interest  of  the  plain- 
tiffs having  devolved  upon  the  defendants,  the  purchase  enured 
to  their  benefit.  It  is,  therefore,  necessary,  briefly  to  advert  to 
so  much  of  the  doctrine  of  abandonment  as  may  apply  to  the 
subject. 

Whenever  a  loss  accrues,  which,  fi'om  circumstances,  apply- 
ing the  rule  of  technical  total  loss,  may,  in  the  result,  prove 
either  partial  or  total,  an  abandonment  becomes  necessary,  to 
consummate  the  right  of  the  insured  to  a  total  loss.  The  accept- 
ance of  the  abandonment,  by  the  insurer,  and  a  consequent 
satisfaction  of  the  policy,  vests  the  property  saved  in  the  inFurer, 
and,  in  its  effect,  has  a  relation  to  the  event  which  produced 
the  loss,  though  ♦necessarily  modified  by  the  subsequent  cir-  [  •  606  ] 
cumstaiiccs  in  which  it  may  have  been  placed,  in  the  interme- 
diate time,  between  the  loss  and  abandonment.  A  suspen- 
sion of  the  acceptance  can  have  no  other  effect  than  to  enable 
the  insurer,  by  possessing  himself  of  the  knowledge  of  all  cii^ 
cumstances,  to  ascertain  the  extent  of  his  liability  on  the  policy, 
whether  for  a  total  or  partial  loss.  If  partial,  the  abandon- 
ment does  not,  of  itself,  conclude  him ;  if  total,  he,  as  a  legal 
consequence,  succeeds  to  the  right  of  the  insured,  as  to  the 
property  saved,  cum  onere.  The  time  of  acceptance  can,  there- 
fore, have  no  influence  on  the  determination  of  this  cau?e,  as 
the  adjustment  of  the  policy  fixed  the  rights  of  the  parties,  by 
their  voluntary  and  mutual  acts,  on  the  question  of  abandon- 
ment ;  and  whatever  part  of  the  subject  insured  was  saved, 
became  the  property  of  the  defendants  in  error,  in  the  precise 
state  it  then  was;  for  the  plaintiffs  have  devolved  all  their 
rights,  subject  to  all  its  burdens,  and  the  contingencies  to 
which  it  was  exposed,  as  well  from  management  as  transmi«- 
fiion,  upon  the  defendants. 
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m  ERROR.      The  wines  and  brandy,  having  been  purchased  with  the  pro- 

ALBANY,     ceeds  of  the  cargo  insured,  and  shipped  by  persons  assuming 

Feb.  iao6.     iQ  n^i  ng  agents  of  the  insured,  if  in  their  progress  to  the  port 

RoBiNsoir  and  of  destination,  they  had  been  wholly  destroyed,  the  loss,  as 

Hartshorms  between  the  insured  and  insurer,  must  have  been  borne  by- the 

Uhit.  Iks.  Co.  latter ;  for,  in  that  case,  to  what  could  the  abandonment  have 

attached?    Not   to   the   money   which  Grevigne  fy    Co.  Iiad 

received  for  the  cargo,  for  that  they  had  parted  with  in  the 

new  investment ;  not  to  other  property  of  the  insured,  for  it 

had  no  connection  with  the  subject  insured.    Though  among 

the  rights  devolved  upon  them  by  the  abandonment,  was  that 

of  affirming  or  disaffirming  the  acts  of  Orevigne  Sf  Co,^  what 

beneficial  purpose  was  to  result  to  them,  from  a  measure  of 

that  kind  ?   If  they  affirmed  the  acts  of  Grevigne  fy  Co.,  tliose 

acts  had  consigned  it,  in  their  effect,  to  destruction.     If  they 

f  •  607  ]      disaffirmed,  Grevigne  fy  Co.  would  have  held  the  property  *as 

their  own ;  for  a  disaffirmance  could  not  be  partially  exercised. 

This  train  of  reasoning  has  convinced  me,  that  the  wines  and 
brandy  became  the  property  of  the  defendants  in  error  by  the 
abandonment;  that  the  abandonment,  relating  back  to  the 
event  occasioning  the  loss,  included  the  investment  in  the 
wines  and  brandy;  that  the  profits  were  an  inseparable  inci- 
dent of  such  investment,  and  that  the  defendants  in  error  are 
entitled  to  them. 

This  doctrine  does  not  expose  insurers  to  the  great  risks 
represented  to  flow  from  it.  Whatever  is  necessarily  con- 
nected with  the  subject  insured,  and  within  the  purview  of  the 
policy,  they  are  bound,  by  its  legal  construction,  to  take  the 
risk  of;  but  beyond  that,  their  rights  are  efiectually  protected, 
by  the  power  of  affirming  or  disaffirming  an  agency  in  the 
concern. 

I  shall  now  recur  to  the  objection  as  to  the  form  of  the 
action.  It  is  certain,  that  this  action  can  only  be  sustained  by 
a  person  having  either  an  absolute  or  qualified  property  in  the 
chattels  for  which  it  is  brought.  I  have  already  given  my 
reason  for  deciding  that  the  defendants  had  a  property  in  the 
wines  and  brandy ;  if  so,  the  sale  operated  as  a  conversion  : 
but  this  point  is  waived  by  express  consent. 

It  has  been  objected,  that  the  property  of  the  defendants  in 
error,  if  they  had  any,  was  mixed  with  that  of  the  plaintifis,  so 
as  to  be  incapable  of  precise  specification,  and  that  trover  will 
not  lie  by  one  person,  holding  m  common  with  another,  against 
such  other.  It  cannot  be  useful  to  examine  the  law  on  this 
latter  objection,  until  it  is  ascertained  that  the  fiict,  to  which 
it  is  intended  to  apply,  exists. 

The  community  of  property  relied  on,  is  attempted  to  \te 
inferred  from  those  parts  of  the  special  verdict  which  state  that 
the  defendants  in  error  underwrote  two  policies  for  10,000 
dollars,  on  goods  and  merchandise  on  board  of  the  Apollo  ;  that 
[*608]  both  vessel  and  cargo  were  owned  by  the  *plaintiffs  in  error; 
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that  both  vessel  and  cargo  were  condemned,  and  afterwards  INERIIOR 
purchased  by  Grevigne  fy  Co. ;  that  the  cargo  was  afterwards     Albany, 
sold  for  30,174  dollars  and  33  cents,  and  that  after  reimbursing  ,^^^^:^^S^ 
themselves,  they  invested  the  balance  in  wines  and  brandy,  robifsoh  and 
which  were  consigned  to  the  plaintiffs  in  error.     I  have  already  Hartshorwe 
adverted  to  the  circumstance,  that  the  30,174  dollars  and  33  ukit  liia  Co. 
cents  were  the  proceeds  of  the  cargo  exclusively ;  there  is  no  feet 
found,  from  which  it  can  be  legally  intended^  that  the  cargo 
insured  was  not  the  whole  embarked  on  board  the  vessel.     The 
difierence  between  the  valuation  in  the  policy,  and  the  account 
of  sales,  might  have  been  produced  by  the  different  state  of  the 
market  at  the  port  of  shipping  and  that  of  discharge ;  this,  from 
the  ordinary  fluctuation  of  markets,  must  be  the  most  uncer- 
tain of  tests,  and  cannot  operate  to  establish  tlie  existence  of 
any  other  parcel  as  composing  the  cargo,  than  what  was 
insured.  , 

I  am,  for  these  reasons,  of  opinion,  that  the  judgment  of  the 
court  below  ought  to  be  affirmed^ 

WooDwoRTH,  Attorney  General.  This  cause  having  been 
decided  in  the  Supreme  Court,  after  solemn  argument,  in  favor 
of  the  defendants  in  error,  we  are  now  called  upon  to  review 
that  decision,  and  pronounce  judgment  in  the  last  resort.  I 
have  considered  attentively  the  reasons  assigned  by  the  plain- 
tiffs in  error  for  reversing  the  judgment  of  the  Supreme  Court, 
and  feel  peculiar  satisfection,  that  in  a  cause  somewhat  impor- 
tant, as  it  respects  the  amount  in  controversy,  but  much  more 
so  as  it  respects  a  great  principle  in  the  law  of  insurance,  I 
have  no  doubts  in  my  mind  in* deciding  on  the  question  be- 
fore us. 

The  plaintiffs  in  error  contend, 

1.  That  the  defendants  in  error  have  no  property  in  the 
wines  and  brandies  shipped  to  Netv-TorJc. 

2.  Because,  after  condemnation  of  the  goods  insured,  the 
property  became  changed,  and  it  was  competent  for  the  as- 
sured to  purchase  the  same  fairly  and  without  fraud. 

*3.  Because  Grevigne  fy  Co.  purchased  fairly  with  their  own      [*609"| 
funds,  and  at  their  own  risk,  or  at  the  risk  of  the  plaintiffs  in 
error;  and  in  case  of  loss  in  the  bargain,  neither  Grevigne  fy 
Co.  nor  the  plaintiffs  in  error  could  ever  have  claimed  any 
compensation  from  the  insurers  for  such  loss. 

I  will  briefly  examine  these  positions,  though  not  in  the  pre- 
ceding order,  inasmuch  as  the  decision  of  the  first  point  will 
depend  very  much  on  the  opinion  formed  on  the  other  two. 

The  plaintiffs  in  error  abandoned  as  soon  as  intelligence  was 
received  of  the  capture.  The  defendants  in  error  accepted, 
and  on  the  5th  day  of  October,  1799,  paid  as  for  a  total  loss. 
These  being  facts  admitted  by  the  special  verdict,  it  becomes 
material  to  consider  what  consequences  result  from  them,  and 
what  rights  were  therebv  acquired  by  the  insurers. 
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iNLRROii,  On  accepting  the  abandonment  and  payment  to  the  insured. 
ALBANY,  the  nature  of  the  contract,  as  well  as  the  settled  law  on  this 
^^^^;|^2^  subject,  put  the  insurer  in  the  place  of  the  insured,  and  all  acts 
Robinson  and  done  by  the  agents  of  the  latter,  in  relation  to  the  property 
Hartshorne  abandoned,  enured  to  the  benefit  of  the  former.  A  contrary 
Unit.  Ins.  Co.  doctrine  would  change  the  policy  from  a  contract  of  mere  in 
demnity,  and  would  permit  the  insured  to  speculate  in  the 
purchase  of  the  property  abandoned.  This  practice  the  law 
has,  in  my  opinion,  wisely  prohibited.  The  rule  is  calculated 
to  prevent  fraud,  and  materially  to  promote  the  interests  of 
commerce,  for  the  benefit  of  which  insurance  was  originally 
introduced.  To  apply  this  principle  to  the  case  under  con- 
sideration, I  consider,  that  after  the  abandonment,  the  master, 
as  well  as  Grevigne  &c  Co.,  became  the  agents  of  the  insurers, 
although,  at  the  time  of  the  purchase  of  the  vessel  and  cargo 
at  Malaga,  and  the  subsequent  investment  of  the  proceeds  in 
brandy  and  wines,  they  probably  supposed  that  they  were  act- 
ing solely  for  the  assured.  Whatever  might  have  been  their 
I  *610]  impressions  cannot  be  material,  as  they  *cannot  vary  the  law 
on  this  question.  They  had  no  knowledge  of  the  abandonment ^ 
and  therefore  purchased  for  the  benefit  of  the  plaintiffs  in  error, 
and  whomsoever  else  it  might  concern.  The  assurer,  being 
substituted  by  law  in  the  place  of  the  assured,  was  entitled,  at 
his  election,  to  the  benefit  of  the  contract  made  by  Oretigne 
fy  Co,  with  the  advice  and  consent  of  the  master.  But  it  is 
said,  however  correct  this  may  be  as  a  general  principle  in  the 
law  of  insurance,  it  cannot  operate  after  a  capture  and  c<mi- 
demnation ;  for  in  that  case  the  property  is  changed,  and  a 
purchase  made  by  the  assured  shall  accrue  to  his  benefit,  be- 
cause he  is  liable  to  all  risk,  and  if  a  loss  happens,  or  the  specu- 
lation turns  out  unfavorably,  it  must  be  borne  by  him. 

Now,  though  it  be  admitted,  that,  after  condemnation,  the 
property  becomes  completely  changed,  and  that  a  purchase 
made  by  a  stranger  would  give  him  a  good  title  against  all  the 
world  ;  yet  I  do  not  perceive  that  this  will  aid  the  plaintiffs  in 
error;  for  the  ground  of  recovery  against  them  is,  that  this 
purchase  was  made,  not  by  a  stranger,  but  by  persons  standing 
in  the  relation  of  agents  to  the  assured,  and  for  their  benefit, 
as  was  believed  at  the  time.  If,  then,  the  defendants  in  error, 
after  abandonment  and  pavment,  acquired  all  the  rights  inci- 
dent to  the  property,  whicn  the  assured  once  bad,  it  clearly 
follows  that  they  had  an  absolute  property  in  the  cargo  from 
the  time  Grevigne  fy  Co.  purchased.  The  subsequent  invest- 
ment of  a  part  of  the  proceeds  in  brandy  and  wine,  by  the 
same  agents,  and  with  a  view  to  benefit  the  assured,  was  a 
continuation  of  the  agency,  and  vested  the  property  in  the  assur- 
ers at  their  election. 

I  do  not  find  that  any  of  the  cases  controvert  this  doctrine, 
or  establish  a  principle,  that  after  condemnation  the  assured 
or  his  agents  may  purchase,  for  their  own  benefit,  the  property 
468 


OF  THE  STATE  OF  NEW-YORK.  610 

fodemaed,  and  that  auch  purchase  is  considered  on  the  same  jn  error. 
footing  as  if  made  by  a  stranger.  Albany, 

*The  case  t^  M' Masters  v.  Shoolired,  (1  Esp.  Rep.  237.)  is,  ,j;S^;J!2L' 
in  my  mind,  an  authority  governing  the  present  question,  robikson  and 
Until  that  be  shaken  by  difi'erent  decisions,  the  law  may  be  Hartshorn* 
considered  as  well  settled.     From  this  view  of  the  subject,  it  uhit.  iiis.  Co. 
is  not  material  to  examine  the  efficacy  of  a  condemnation  by       [  *611  | 
the  French  consulate  at  Malaga,  whether  the  vessel  and  cargo 
were  sold  under  the  authority  of  the  court,  or  whether  any 
thing  was  done  by  the  captors  wliicb  could  be  deemed  a  dis- 
affirmance of  the  condemnation. 

If  it  be  granted  that  Grevigne  fy  Cb.  purchased  at  their  own 
risk,  or  at  the  risk  of  the  plaintifis  in  error,  and  in  case  of  loss 
in  the  bargain,  neither  could  have  ever  claimed  any  compen- 
sation from  the  insurers  for  such  loss ;  this,  in  my  opinion,  is 
not  material.  It  is  irrelevant  to  the  question  under  considera- 
tion, which  depends  on  certain  principles,  defining  the  rights 
of  the  insured,  in  a  case  circumstanced  like  the  present,  adopted 
with  a  view  to  prevent  an  insurance  from  becoming  any  thing 
more  than  a  contract  of  indemnity,  and  to  guard  against  frauds 
which  would  be  difficult  to  detect,  if  a  different  rule  were  estab- 
lished. 

There  is  not,  in  my  mind,  any  hardship  in  this  rule.  The 
master  or  agents  are  presumed  to  know  the  law,  and  must  be 
sensible  that  no  obligation  is  imposed  on  them  to  interfere  or 
purchase  the  vessel  or  cargo.  It  is  absolutely  at  their  election 
to  do  so,  and,  consequently,  they  need  not  run  any  risk.  It  is 
not  probable  they  would  ever  be  disposed  to  embark  in  a 
doubtful  speculation.  Their  conduct,  in  this  respect,  will  ever 
be  regulated  by  extreme  prudence  and  caution.  If  a  certain 
prospect  of  gain  by  purchase  present  itself,  the  master,  or  agent, 
acting  with  good  faith,  will  avail  himself  of  the  advantage, 
believing  that  the  insurer  will  ratify  the  contract,  and  if  he 
does  not,  no  loss  will  be  sustained,  for  he  is  certain  that  the 
goods  or  vessel  will  yield  a  clear  profit.  Grevigne  if  Co.,  as 
well  as  the  master,  were  satisfied  of  this  when  they  purchased. 
*The  price  given  for  the  vessel  and  cargo,  at  Malaea,  was  [•612"' 
15,565  dollars,  and  the  net  proceeds  of  the  cargo,  at  the  same 
market,  were  30,174  dollars  and  33  cents.  The  agent,  there- 
fore, would  justly  have  been  exposed  to  censure,  ii;  in  so  plain 
a  case,  he  had  not  interfered  to  alleviate  the  loss  of  those  con- 
cerned. 

I  subscribe  to  the  correctness  of  the  rule,  that  the  insurers 
ought  to  decide,  immediately  after  notice,  whether  they  will 
avail  themselves  of  the  purchase  made  by  the  agent.  I  presume 
they  did  so  in  this  case.  It  is  admitted  that  there  was  a  de- 
mand made  on  the  plaintiffs  in  error  for  the  brandy  and  wines, 
and  a  refusal  to  deliver  on  their  part ;  and  the  special  verdict 
states  that  tliey  were  sold  in  New-Yorlc,  and  netted  3,61' 
dollars  and  37  cents.     The  vessel  and  cargo  arrived  at  Aetr- 
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IN  ERROR,   Torky  in  October^  1799;  the  demand  and  refusal  must  haw 

ALBANY,     been  shortly  after ;  for  it  is  stated,  that  the  action  of  troyer  wai 

Feb.  1806.     commenced  in  the  Supreme  Court  in  the  term  of  Janacary, 

^J^^^JJ^^^J'^JJ^  1800.     These  premises  will  warrant  the  conclusion,  that  the 

IURTSH0R5X  insurer  made  his  election  promptly  after  notice  of  the  repurchase, 

UmT.  Ills.  Co.  particularly  as  no  proof  was  adduced  by  the  assured  to  fix  the 

time  with  certainty. 

But  it  is  contended  by  the  counsel  for  the  plaintiffs  in  error, 
that  in  trover  the  plaintiff  must  have  an  absolute  property  is 
the  chattels  attempted  to  be  recovered,  and  having  failed  is 
making  out  tliis,  the  defendants  in  error  were  not  entitled  to 
recover.  That  a  general  or  special  property  is  necessary,  will 
not  be  denied ;  and  if  the  reasoning  on  tins  case  be  correct 
it  follows, 

1.  That  the  master  and  Grevignt  fy  Co.  were,  by  law,  agents 
for  the  insurer,  in  the  repurchase  of  the  vessel  and  cargo,  not- 
withstanding the  condemnation. 

2.  That,  being  such  agents,  in  judgment  of  law,  they  made 
the  purchase  for  the  benefit  of  the  insurer. 

3.  That  the  proceeds  of  the  cargo,  or  a  part  of  them,  bavii^ 
been  invested  by  the  same  agents  in  the  wines  and  brandy,  for 

[•613  ]  the  benefit  of  the  concerned,  who,  *by  law,  are  the  defendants 
in  error ;  and  the  defendants  in  error  having  elected  to  ratify 
the  contract,  they,  fi'om  that  moment,  had  an  absolute  property 
in  the  goods,  and,  consequently,  could  maintain  trover. 

4.  The  sale  of  the  wines  and  brandy  was  a  convernoD ;  and 
on  proof  of  the  preceding  fiicts,  the  insurers  were  ^ititled  to  a 
verdict.  I  do  not  perceive  any  difiiculty,  in  this  form  of  action, 
of  allowing  a  defendant,  in  mitigation  of 'damages,  any  charges 
necessarily  incurred  respecting  the  property  for  the  recovery 
of  which  an  action  of  trover  is  instituted.  It  is,  therefore, 
immaterial  to  say,  that  no  set-off  is  admissible,  when  the  same 
object  is  obtained  under  the  plea  of  not  guilty. 

From  this  examination  of  the  cause,  I  am  of  opinion  that  the 
plaintiffs  in  the  court  below  were  entitled  to  recover,  in  the 
present  form  of  action ;  and,  consequently,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

Clintoit,  Senator;  after  stating  the  facts  in  the  case.  More 
importance  appears  to  have  been  attached  to  this  cause  than 
can  arise  from  any  intrinsic  difficulties  attending  it.  The 
effects  of  an  abandonment  and  acceptance,  in  ordinary  cases, 
are  not  denied.  The  property  abandoned  is  transferred  to  the 
insurer,  and  is  as  completely  vested  in  him  as  if  it  had  been 
the  subject  of  a  bill  of  sale.  AH  the  benefits,  therefore,  de- 
rived, or  derivable  from  this  acquisition,  must  enure  to  him. 
The  insured  cedes  to  him  all  his  right,  title  and  interest  in  the 
subject  insured,  or  in  what  may  be  saved  out  of  it.  In  regard 
to  the  insurer,  the  abandonment  has  a  retroactive  effect,  and 
he  is  considered  as  having  been  proprietor  of  the  thing  insured, 
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from  the  commencement  of  the  voyage.  Though  it  generally  m  error, 
happens  that  insurers  are  losers  by  accepting  the  abandon-  ALBANY,' 
ment,  yet  extraordinary  events  do  sometimes  occur,  by  which  ^,^^^:^^S^ 
they  are  not  only  completely  indemnified  for  the  amount  they  RoBiirsoir  and 
have  paid,  but  gain  a  profit ;  as  in  case  of  the  safe  arrival  of  a  Hartshork e 
ship,  after  an  abandonment  for  a  total  loss.  So  in  case  of  a  Uhit.Iits.  Co. 
capture,  the  insured,  after  an  abandonment,  if  the  vessel  be 
♦released,  or  recover  her  liberty,  will  have  all  the  benefit  of  [*614'| 
the  adventure. 

The  case  before  the  court  is  of  this  description.  The  cargo 
is  abandoned  on  account  of  the  capture,  and  the  insurers  pay 
the  full  amount  insured.  The  cargo  is  purchased,  by  an  agent, 
or  correspondent,  from  the  captors,  and  sold,  and  after  deduct- 
ing the  money  advanced,  the  residue  of  the  proceeds  are  in- 
vested in  other  goods,  and  remitted  to  New-YorJcy  to  the  sup- 
posed owners.  It  is  said,  that  there  are  circumstances  in  this 
*case  which  distinguish  it  from  the  efifects  of  an  ordinary  aban- 
donment. It  is  alleged,  that  there  had  been  a  condemnation 
of  the  property,  and  that  the  insured,  as  well  as  any  other 
person,  had  a  right  to  purchase  on  their  own  account.  But 
the  whole  transaction  clearly  shows  that  the  purchase  was 
made  for  the  assured,  without  any  knowledge  of  the  insurance 
or  abandonment.  Orevigne  fy  Co.  acted  as  the  agents  of  the 
owners.  They  purchased  the  cargo  at  a  low  price,  and  sold  it 
at  a  high  one.  To  induce  the  captors  to  sell  at  a  low  rate, 
the  right  of  appeal  was  surrendered  by  the  compromise.  The 
right  of  appeal  belonged  ^  to  the  insurers,  aft^r  abandonment : 
and  they  ought  not  to  be  deprived  of  it,  without  receiving  the 
benefits  which  may  have  resulted  fi-om  the  sacrifice. 

The  legality  of  the  consular  tribunal  at  Malaga  may  well  be 
doubted.f  The  sale  in  this  case  was  not  made  by  the  order  t.  Sw  ^^^ 
of  any  court.  It  was  a  private  bargain  with  the  captors,  who  ^^L»-, aateTp! 
thought  it,  under  all  circumstances,  an  advantageous  com-  ^^i- 
promise  for  them.  If  the  doctrine  contended  for,  on  the  part 
of  the  plaintiiTs  in  error,  were  to  prevail,  a  wide  door  would  be 
open  for  fraud.  If  the  assured  be  at  liberty  to  divest  himself 
of  the  trust  he  holds  for  the  insurer,  in  case  of  any  accident 
happening  to  the  property  insured ;  if  the  master  can  disem- 
barrass himself  of  his  implied  agency  for  the  persons  con- 
cerned, and  if  the  consignee  may  renounce  his  express  agency 
for  the  assured,  and  either  of  them  may  enter  the  market  and 
purchase  the  property  for  his  own  benefit,  it  must  be  attended 
with  great  injury  to  the  rights  of  the  principal.  If  a  con- 
demnation so  changes  the  property  as  *to  put  an  end  to  the  [  *  615  ] 
obligations  of  trustees  and  agents,  we  have  only  to  suppose  the 
property  uninsured,  in  order  duly  to  estimate  the  pernicious 
consequences  of  such  a  doctrine.  The  captors  will  be  induced 
to  sell  low,  and  the  agent,  upoji  whom  the  owner  relies  for 
the  protection  of  his  interests,  will  be  tempted  to  speculate, 
and  to  turn  the  loss  of  his  principal  to  his  own  advantage. 
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INBMMOR.  Contideriiig,  then,  the  insured,  after  aB  abandonment,  as  a 

ALBANY,     trustee  for  the  iosurer,  he  is  to  be  governed  by  the  salataiy 

-^  /^ '  principle  that  forbids  a  trustee  from  becoming  a  purchaser  fa 

aoBUMoir  and  his  own  benefit.     If  the  insurer  be  substituted  in  the  ptace  of 

lUftTivoBjix  the  original  owner,  the  agents  of  the  latt^  become  thereby  the 

I'Rir.lif.Co.  agents  of  the  former.     It  is  objected,  that  it  is  hard  asd  »- 

convenient  that  the  insurers  should  not  sustain  a  loss,  ariaif 

from  such  a  purchase  and  sale,  and  yet  8iM>ul<i  be  allowed  to 

receive  the  gain,  if  it  turned  out  profitable.     But  the  D<^a 

tion  in  this  case  is  either  the  result  of  the  implied  agency  of 

the  master  of  the  ship,  or  of  tlie  ezfness  agency  given  to  him 

and  CfTtvignt  if  Co.     If  it  proceeded  bwa  the  former,  theii 

both  the  insured  and  insurer  are  bound  by  the  acts  of  the 

master,  who,  fix>m  the  nature  of  his  oflfee,  is  authorized  to  do 

whatever  he  shall  deem  most  conducive  to  the  interests  of  d 

concerned ;  if  from  the  hitter,  then  neither  the  insured  m 

insurer  are  bound  by  the  acts  of  the  agents.     They  acted  at 

their  peril ;  and  the  principal  may  a&m  or  disaffinn  their 

acts,  at  his  pleasure.    If  the  speculation  be  beneficial,  there 

is  no  doubt  that  the  principal  will  ratify  it.     If  it  be  disad?aar 

lageous,  be  must  bear  the  loss  occasioned  by  his  negligence  or 

misconduct.    It  is  not  (M^>bable  that  an  agent  will  act,  hm 

fidt^  a^nst  the  interest  of  his  employers ;  and  if  he  acts  wid 

good  faith,  it  can  rarely  happen  that  his  conduct  will  not  be 

approved. 

If  these  principles  be  just,  the  objection  to  the  forai  of  ac- 
tion is  of  no  avail ;  for,  by  the  abandonment,  all  the  propert; 
and  its  incidents  were  transferred  to  the  insurers.  It  remeioed 
vested  in  them,  until  they  made  their  election  to  disafiinii  the 
1*616]  purchase,  and  subsequent  investment.  For  these  ^reasons,! 
am  of  opinion  that  the  judgment  of  the  Supreme  Oxnt  ought 
to  be  affirmed. 

The  majority  of  the  court  being  of  the  same  opinion,  it 
was,  thereupon,  obdsred  and  adjudged,  that  the  judging 
given  in  the  Supreme  Court  be  affirmed,  with  double  costs,  m 
damages,  and  that  the  record  be  remitted,  <&c. 

Judgment  of  affirmance 
4T8 
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fN  ERROR. 
ALBANY 

Thk  New- York   Insurance   Company,  plaintiffs  in  v^-^-C^O 

error,  n.w.y^« 

against  uomnsov 

William  L  Robinson,  defendant  in  error. 

THE  defendant  in  error  brought  an  action  against  the  The  owners  oft 
plaintiffs  in  error,  in  the  Supreme  Court,  on  two  policies  of  ^^'P  ^"^  5^*^ 
insurance.  The  policies  were  open,  and  the  insuiaQce  was  ^Co  was^?o  go 
declared  to  be  "  upon  the  interest  of  fVilUam  L  iio&tmon,  »'  supercargo, 
being  the  allowance  made  with  him  as  supercargo,  as  per  ucT^home^To 
agreement  with  the  owners  of  the  ship  iMSiry."  SSi'^out^ofui' 

On  the  trial  of  the  cause,  the  jury  found  a  special  verdict,  proceeds  of  the 
which  contained  the  following  fiicts.  iThe  plaintiff,  being  part  ^^rnc^rgo^r 
owner  of  the  ship  Mary,  and  her  cargo,  contracted  with  the  ^>o<if  out  of  ?t 
other  owners,  to  go  in  the  ship,  on  her  voyage  to  the  East  ^^  *J  S^^^t?" *' 
Indies,  as  supercargo,  on  the  terms  specified  in  the  following  and  in  consider' 


agreement ;  "  We,  the  subscribers,  owners  of  the  ship  Mary,  ^^^^l\^^^^^b 
having  engaged  William  L  Rohinson,  as  supercargo,  on  her  neV^ngage^^  t  J 
intended  voyage  from  hence  to  Batavia,  and  possibly  to   Can-  J®'|  **^*frJ^*"^( 


t  >n,  have  agreed,  in  consideration  of  his  undertaking  and  exe-  commissions. 
toting  the  duties  of  that  trust,  to  pay  him  10,000  dollars,  out  ^*'^%o°g®' 
of  the  proceeds  of  any  cargo  the  ship  may  bring  from  Batavia^  from  BaMtna^o 
'^or  to  deUver  him  part  of  such  cargo,  to  that  amount,  at  the  [  *  617  ] 
current  market  price,  on  his  arrival  here,  at  his  option.  But  n.  York,  ihe 
if  the  ship  should  proceed  to  Canton,  and  the  letter  of  credit  ^^^"^li^ 
with  which  she  will  be  furnished  should  be  availing",  we,  in  of  weatWr,  lo 
that  case,  agree  to  pay  him  12,500  dollars,  as  above,  other-  5ri«'*Jwh*ercthe 
wise,  he  is  to  receive  no  more  than  10,000  dollars,  the  same  as  cargo  was  sold 
Vf  the  voyage  out  had  terminated  at  Batavia.  Signed  by  the  by"  mtJ^w 
owners  of  the  ship,  and  by  TV.  L  and  Sylvester  RMnsonJ*^  In  there,  on  com- 
consequenoe  of  this  contract,  W.  L  Robinson  and  Sylvester  ©f'ulcVrocTOdi 
Robinson  entered  into  the  following  agreement  with  the  own-  were  vested  in 
ers :  "  We  a^ee,  in  consideration  of  the  sum  to  be  paid  lil^^prodace^i 
William  I.  Robtmon,  as  herein  specified,  to  take  upon  ourselves  the  island,  and 
the  trouble  and  management  of  the  sale  of  the  return  cargo  ^|.  ^jj^ha\- 
from  Batavia  or  Canton,  free  of  commission,  subject  to  the  mg  effected  a 
directions  of  a  majority  of  the  owners  of  the  ship  Mary,^  ^^^  on"1bi< 

The  vessel  proceeded  on  her  voyage,  and  arrived  safe  at  commissions  as 
Batavia,  where,  having  sold  the  outward  cargo,  and  taken  on  SiStract  "with 
board  a  return  cargo,  she  set  sail  from  that  place,  on  her  voy-  |he  o^"i  on 
age  to  New-YorJc.  During  her  voyage  home,  she  met  with  j^y  fcjJ  he 
such  severe  weather,  as  induced  the  master,  after  a  consulta-  5^"°*'°"^,  " 
tion  with  the  crew,  to  put  into*iS?.  Christopher's,  where  she  Mdbrought**Ws 
arrived  in  a  disabled  state.  It  became  necessary  to  have  the  action  against 
ship  surveyed;  and  on  a  joint  application  of  the  master  and  rccovCT°'^" the 
supercargo,  the  Court  of  Admiralty  in  that  island  ordered  her  amount:  and  it 
to  be   surveyed   and   unladen;    after  which  she  w^as  again  M^'the   retunl 

Vol.  L  60  473 


617  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  ordered  to  be  surveyed.  Upon  the  second  survey,  the  survey- 
ALBANY,  ors  reported,  *'  that  having  accarately  arid  carefully  examin^ 
^^^j'^'  ^  the  said  ship,  and  considered  of  the  repairs  necessary,  they  do 
^^"^^^  certify,  and  declare,  upon  their  oaths,  that  they  are  unaiu- 
mously  of  opinion,  according  to  the  best  of  their  skill  and 
judgment,  that  the  said  ship  cannot  be  repaired  for  the  fbll 
value  of  her  when  repaired,  and  that  she  is  in  such  a  state  and 
enrjso  did'  not  Condition,  without  particularizing  the  several  damages  *sbe 
York  £.^i^t  ^^  received  in  her  hull,  as  well  as  rigging,  tiiat  it  would  be 
his  '  commis-  daugerous  and  unsafe  to  reload  the  cargo,  and  proceed  with 
ii^reibre*'  "^  ^^  ^"  ^^^  voyage,  and  to  repair  her  would  be  highly  dctri- 
titied  to  recover  mental  to  the  interests  of  the  owners  or  underwriters  on  the 
t  i^r  "'  -«id  "hip  and  cargo." 

Upon  this  report,  the  master  and  supercargo  applied  for 
leave  to  sell  the  cargo,  which  was  sold  by  merchants,  on  com- 
^  missions.     By  the  existmg  laws  of  the  island,  the  cargo  could 

not  have  been  shipped  from  thence  in  any  other  vessel.  The 
defendant  in  error  bought  in  the  vessel,  for  account  of  the 
owners,  and  in  the  following  spring  invested  part  of  the  pro- 
ceeds of  the  cargo  in  rum  and  molasses,  which,  being  a  light, 
buoyant  cargo,  she  was  able  to  bring  it  to  Ne%a-York^  after 
undergoing  some  trivial  repairs,  though  she  could  not  have 
been  rendered  adequate  to  bringing  on  her  original  cargo,  un- 
less at  an  expense  of  more  than  her  value. 

An  abandonment  was  duly  made  by  the  defendants  in  error, 
and  an  action  brought  thereon  to  recover  for  a  total  loss.  On 
the  argument  of  the  cause,  on  the  special  verdict,  the  court 
below  ^ave  judgment  for  the  plaintiff  below,  for  a  total  loss; 
to  reverse  which  the  present  writ  of  error  was  brought. 

The  reasons  of  that  judgment  may  be  seen  in  2  Vaincsy  360, 
and  361,  in  which  Mr.  Justice  Tompkins  delivered  the  unani 
mous  opinion  <^  the  court. 

Hoffman^  for  the  plaintiffs  in  error.  The  only  inquiry  in 
this  case  is,  whether  the  owners  of  the  vessel  and  cargo,  or  the 
plaintiffs  in  error,  are  bound  to  pay  the  defendant  in  error, 
for  it  cannot  be  denied  that  he  has  faithfully  "performed  all  the 
duties  of  a  supercargo.  Unless,  therefore,  he  has,  by  some 
express  agreement,  made  his  reward  to  depend  on  the  return 
of  a  particular  cargo  to  New-York^  he  is  fairly  entitled  to  the 
stipulated  compensation  from  his  employers.  If  the  owners 
are  liable,  the  insurers  are  not.  Are  there  any  words  in  the 
•  agreement  which  import  a  precedent  condition  which  is  to  be 

[  *6]9  ]  strictly  performed  ?  He  is  to  be  paid  *out  of  any  cargo  to  b€ 
brought  from  Batavia.  It  is  not  said  that  it  must  be  brought 
to  New'York.  If  the  words  of  the  contract  do  not  clearly 
imply  a  condition*  precedent,  the  court  will  not  give  it  such 
a  construction.  Further,  he  is  to  have  a  part  of  the  cargo 
here,  at  his  option.  This  option  was  created  for  his  benefit 
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and  ought  not  to  be  taken  to  his  prejudice,  or  so  as  to  destroy  IN  error, 
the  rights  vested  in  him  by  the  other  part  of  the  contract.  Albany, 

Where  a  sum  of  money  is  to  be  paid,  or  a  service  to  be  ,^J|S^if2^ 
performed,  at  a  certain  time,  or  at  a  particular  place,  these 
circumstances  do  not  import  conditions  requiring  a  strict  per* 
formance,  but  are  modal  only.f     Having  performed  all  the 
duties  required  of  a  supercargo,!  the  defendant  in  error  be- 
came  entitled  to  his  commissions.    The  proceeds  of  the  cargo  contracu^ftSh 
sold  at  St.  Christopher* s  were  invested  in  other  goods,  which  268. 
arrived  at  New-Tork,  and  were  sold  by  the  owners.     Suppose  y  r>- 

the  cargo,  after  its  avival  at  New-Tarky  had  been  destroyed  if«rwJ.*48. 
by  fire ;  would  the  owners  be  allowed  to  say,  we  have  been 
deprived  of  the  proceedsy  and,  therefore,  we  are  not  bound  to 
pay  the  commissions  ?  This  case  ought  to  be  considered,  as 
if  the  defendant  in  error  was  now  claiming  of  the  owners,  the 
sum  agreed  to  be  paid  to  him,  as  supercargo ;  for  if  he  cannot 
recover  of  the  owners,  he  must  of  the  insurers. 

RadcKffy  for  the  defendant  in  error.  The  matter  in  contro- 
versy lies  within  a  very  narrow  compass.  It  depends  on  the 
fair  construction  of  the  contract.  To  understand  the  agree- 
ment, it  is  necessary  to  take  into  view  the  situation  of  the  par- 
ties at  the  time  it  was  made.  The  owners  of  the  Mary  and 
her  cargo,  finding  it  necessary  to  employ  a  supercargo,  at  a 
great  expense,  and  being  unable  to  insure  beyond  the  value 
of  the  cargo,  made  their  calculations  as  to  the  final  result  of 
an  important  and  hazardous  voyage,  and  determined  that  the 
pajrment  of  the  commissions  should  depend  upon  its  ultimate 
success.  Such  stipulations  are  not  uncommon  among  mer- 
chants, where  much  property  is  put  at  risk,  on  a  distant  and 
precarious  *adventure.  The  written  contract  sufficiently  man-  [  ♦  620 
ifests  this  intention,  and  the  supplementary  agreement,  as  to 
the  sale  of  the  return  cargo,  without  commissions,  confirms 
this  idea.  The  policy  of  insurance  also  is  not  in  the  usual 
form,  on  commissions  generally;  but  it  is  made  on  the  precise 
and  specific  contract  in  question.  It  is  an  entire  compensa- 
tion for  an  entire  service.  There  can  be  no  division,  or  pro 
rata  compensation.  The  plaintiff  must  have  the  whole,  or 
nothing.  The  insurers  must  have  so  understood  the  contract. 
The  insurance  was  not  for  the  faithful  performance  of  the 
duties  of  a  supercargo ;  but  that,  if  he  did  perform  those  duties 
in  the  manner  stipulated,  he  should  be  paid  the  sum  agreed 
'upon.  The  insurance  is  against  all  the  risks  and  perils  of  the 
sea,  which  might  prevent  the  safe  arrival  of  the  cargo.  There 
can  be  no  rational  doubt,  then,  that  the  arrival  of  the  cargo  at 
New-  York  was  to  precede  the  payment.  It  was  a  precedent 
condition,  and  strictly  to  be  fulfilled.  The  option  given  to 
the  defendant  in  error  could  not  be  exercised,  unless  the  goods 
lurived  at  New-Tork.    This  confirms  the  construction  con- 
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^N  ERROR,  tended  for.  that  the  payment  was  to  depend  on  the  arrival  of 
ALBANY,     ^he  proceeds  here. 

Feb.  1S06/        The  insurance  is  for  an  entire  premium  out  and  hom.e.     But 

^^jjjj^>^^]^  why  insure  the  homeward   voyage,  if  tl^  defendant  in  error 

Ijrs.  Co.      was  entitled  to  his  compensation  after  the  performance  of  his 

KoBMsotf.     duti^  at  Batavia  1   This  argument  is  conclusive  that  the  voyage 

home,  or  the  safe  arrival  of  the  cargo  here,  was  the  object  of 

the  parties. 

But  it  is  said  that  time  and  place  are  not  of  the  essence  of 
the  contract,  but  modal  only.     The  observation  of  Powell, 
however,  is  not  to  be  understood  to  ths^t  extent.     He  means 
no  marc  than  timt,  where  there  is  an  antecedent  debt,  or  where 
the  debt  is  created  by  the  contract  itself,  in  which  the  place  is 
pt  ^^^'J'^^l'  appointed,  the  place  of  payment  is  mere  circumstance.f     But 
Fowke.  1  stra.  whcrc  the  debt  arises  from  services  to  be  performed  at  a  par- 
SL  jb^c^  ticular  place,  there  the  *place  is  of  the  essence  of  the  contract. 
f.  Vin  Moses.    It  Creates  a  condition  precedent,  and  is  to  be  strictly  performed. 
[  *  621  1  The  case  of  a  supposed  loss  by  fire,  subsequent  to  the  arrival 

here,  cannot  apply.  The  question  depends  on  general  princi- 
ples, and  on  the  fair  construction  of  the  agreement  made  be- 
tween the  parties. 

HarisoVf  in  reply.  This  cause  is  to  be  considered  as  if  it 
were  an  action  brought  by  the  defendant  in  error  against  the 
owners.  The  contract  ought  to  have  a  fair  and  Uberal  con- 
struction, so  as  to  be  carried  Into  effect  according  to  the  intent 
of  the  parties.  It  is  said,  that  the  owners  could  not  insure  the 
conmiissions  they  were  to  pay  to  the  supercargo,  and  therefore 
made  them  depend  on  the  safe  arrival  of  the  proceeds  here. 
But  they  insured  the  profits^  and  being  thus  secure  of  all  the 
advantages  of  the  speculation,  they  could  well  afford  to  pay 
the  commissions.  Considering  the  nature  and  extent  of  the 
voyage,  the  sum  agreed  to  be  paid  to  the  defendant  in  crrot 
was  not  an  extraordinary  compensation. 

It  is  not  pretended  that  if  the  cargo  perished  altogether,  the 
defendant  in  error  was  to  be  paid.  The  plain  and  fair  under- 
standing of  the  contract  is,  that  if  the  proceeds  of  the  cargo 
came  into  the  hands  of  the  owners,  they  were  to  pay  the  com- 
missions. This  is  the  only  just  and  liberal  construction  to  be 
f'i ven  to  the  agreement,  without  adhering  to  the  strict  words, 
uppose  the  ship  had  been  cast  away  at  Sandy  Hook,  and  all 
the  goods  saved  and  sold  in  New- Jersey,  or  brought  up  to  New^ 
York,  in  lighters,  and  the  proceeds  received  by  the  owners, 
would  not  the  defendant  in  error  have  been  entitled  to  his 
commissions  ?  Might  he  not  say,  I  sold  your  cargo  in  Batavia, 
I  procured  and  put  on  board  the  return  cargo,  and  have  per- 
formed all  the  duties  that  were  required  of  me  ?  the  proceeds 
have  come  into  your  hands,  and  I  am,  therefore,  entitled  to  my 
reward  ?  The  loss  was  a  technical  total  loss.  The  property 
might  as  well  be  sold  at  St.  KitVs  as  at  Neto-  York ;  the  owners 
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New-York 
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ought  not,  therefore,  to  get  rid  •of  their  contract,  and  throw  inehroil 
the  loss  of  commissions  on  the  insurers.  The  supplementary  Albany, 
agreement  about  the  sale  of  the  return  cargo  cannot  affect  the 
other  Contract,  which  is  wholly  independent.  If,  then,  on  a 
fair  construction  of  the  contract,  the  defendant  in  error  be 
justly  entitled  to  receive  his  commissions  from  the  owners,  the 
insurers  cannot  be  liable,  and  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed. 

The  Chancellok.  The  legal  construction  of  the  contract, 
on  which  the  existence  of  the  interest  insured  depended,  pre- 
sents the  only  point  in  contest  between  the  parties.  It  is, 
therefore,  incumbent  on  the  court,  in  the  first  instance,  to  dis- 
cover its  intent. 

Matters  extrinsic  cannot  be  mixed  in  the  exposition  of  writ- 
ten contracts,  if  the  intent  can  be  satisfactorily  extracted  from 
the  terms  in  which  they  are  conceived ;  unless  mistake,  or  im- 
position, have  distorted  the  meaning  of  the  parties,  which  is 
not  pretended  in  this  case.  It  is  not  imposed  as  a  duty  on 
this  court  to  supply  omissions,  which  the  inadvertence  of  the 
contractors  has  suffered  to  pass  without  attention,  on  conjec- 
tural grounds. 

The  contract  in  question  is  admitted  to  have  been  made  at 
NtW'TorJc,  The  compensation  to  the  defendant  in  error  is 
expressly  said  to  be  made  in  consideration  of  his  undertaking 
and  executing  the  duties  of  the  trust  of  supercargo.  The  exe- 
cution of  that  trust,  which  consisted  in  selling  the  outward 
bound,  and  purchasing  and  loading  the  homeward  bound,  cargo, 
was,  in  its  locality,  confined  to  Batavia;  and  those  duties,  it  is  * 
found  by  the  jury,  were  faithfully  performed.  Though  this 
contract  and  the  policy  were  made  about  the  same  time,  the 
former  being  dated  the  21st,  and  the  latter  the  27th  of  February ^ 
1798,  and  the  policy,  in  express  terms,  attached  to  the  interest 
of  the  defendants  in  error,  derived  under  the  contract,  no  legal 
intendment  arises  from  those  circumstances,  that  the  plaintiffs 
in  error  were  privy  to  the  ulterior  views  of  the  parties  to  it. 
They  had  nothing  but  the  written  contract,  which  was  com- 
municated to  them,  on  which  to  estimate  the  risks  they  were 
lo  incur ;  and  the  same  •construction  which  it  was  susceptible  [  *  623  ] 
of  at  the  moment  of  its  consummation,  must  still  be  attached 
to  it ;  for  there  is  no  common  act  of  the  original  parties  to  the 
contract  disclosed,  which  has  varied  its  effects ;  and  after  it 
was  made,  it  depended  exclusively  on  the  defendant  in  error, 
whether  he  would  run  his  own  risk,  or  protect  himself  against 
it  by  opening  a  policy. 

In  no  part  of  the  contract  is  the  port  of  Selivery  expressly 
mentioned ;  and  it  is  not  even  designated  bv  necessary  impli- 
cation, unless  the  election  secured  to  the  de&ndant  in  error  to 
receive  his  compensation,  on  his  arrival  at  New-York,  at  the 
current  market  price,  and  which  is  limited  to  his  arrival,  per- 
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sonally,  at  Neto^TorJcy  and  not  to  the  anrival  of  the  cargo,  Mrill 
establish  that  imphcation.  If  the  word  bring  is  taken  in  its 
usual  acceptation,  it  referd  merely  to  Batavia.  There  are  no 
words  connecting  with  it  a  progression  to  a  particular  port.  It 
is  the  cargo  brought  from  Batavioy  in  the  ship  Mary^  the  pro- 
ceeds of  which  were  to  furnish  the  fund  from  which  the  de- 
fendant in  error  was  to  be  compensated ;  but  the  port  to  which 
it  was  to  be  brought  is  omitted. 

That  the  ship  was  destined  to  return  to  iVeu^ForJ;,  and, 
probably,  with  the  cargo  purchased  at  Battwia^  I  think  will 
not  vary  the  construction.  It  is  no  part  of  the  contract ;  and 
the  omission  of  so  obyioos  a  circumstance,  and  which  must 
have  so  forcibly'obtruded  itself  upon  the  minds  of  the  parties, 
at  the  moment  of  making  the  contract,  appears  to  me  to  aid 
the  construction  which  my  reflections  upon  the  subject  have 
led  me  to  consider  as  the  correct  one. 

The  compensation  was,  in  all  events,  to  be  made  out  of  the 
proceeds  of  the  cargo  the  $hip  might  bring  from  Batavia;  thus 
repelling  all  personal  responsibiUty  of  the  owners,  and  attach- 
ing it  exclusively  to  the  cargo.  But  the  defendant  in  error 
had  an  option,  on  his  arrival  at  New-York,  to  take  that  com- 
pensation specifically  o%U  of  the  cargo,  at  the  current  market 
price;  thus  limiting  his  election  to  JVeu^-YbrAr,  as  the  place 
where  it  was  to  be  exercised,  which  might  affect  the  cargo, 
wherever  it  might  be  for  a  market.  But  this  ^election  was, 
undoubtedly,  intended  to  be  beneficial  to  the  defi^dant  in 
error,  and  if  he  omitted  to  exercise  it,  the  amount  of  the  com- 
pensation remained  undiminished.  The  same  inexplicitness 
is  observable  in  the  memorandum^ subjoined  to  the  contract, 
and  subscribed  by  WiUiam  and  S.  Robinson.  The  return  cargo, 
from  Batavia  or  Canton,  is  mentioned,  and  they  undertake  the 
trouble  of  the  management  and  sale  of  it,  free  from  commis- 
sions. This  management  and  sale  might,  however,  be  as  well 
devolved  upon  them  elsewhere  as  at  Neto^York,  as  the  de» 
fendant  in  error,  one  of  the  firm,  accompanied  the  subject  of 
the  contract. 

There  is  no  circumstance  disclosed,  from  which  it  can  be 
reasonably  inferred,  that  either  party  intended  to  put  any  part 
of  the  sul^'ect  of  the  contract  at  hazard,  on  the  footing  of  a 
wager.  Whatever  might  be  the  extent  of  the  sacrifice  made 
by  the  defendant  in  error,  as  to  probable  emolument,  in  under- 
taking the  voyage,  the  pursuit  incurred  some  personal  risk,  and 
required  a  considerable  proportion  of  his  time,  and  it  is  certain 
that  his  services  were  intended  to  be  actually  exacted ;  and  1 
think  it  as  certain,  judging  from  the  common  course  of  these 
kind  of  transactions,  that  he  expected  to  have  an  equivalent 
secured  to  him.  If  so,  the  personal  responsibility  of  the  ship- 
owners being  relinquished,  and  the  subject  of  management 
being  designated  as  the  fund  from  whence  compensation  waa 
to  be  made,  the  terms  of  the  contract  must  be  very  clear  to 
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ostaUish  Ihe  position  that  the  mere  contingency  of  the  return   in  error 
cargo,  being  placed  at  one  or  the  other  port,  in  safety y  defeats 
that  designation. 

Here  a  construction  is  contended  for,  which  would  subject 
uim  to  the  effect  of  two  several  contingencies,  either  of  which 
would  defeat  his  right  to  compensation :  the  non-arrival  of  the 
cargo  at  Ntto-York^  and  its  arrival  at  that  port  in  any  other 
ship  than  the  Mary.  If  this  literal  construction  of  the  contract 
prevailed,  though  the  owners  received  a  profit  equal  to  the 
ordinary  course  of  the  trade,  he  would  lose  his  compensation ; 
for  the  ship,  with  its  cargo,  might  have  been  compelled  to  put 
into  Boston,  CharlestoUj  or  any  other  home  port,  which  afforded 
a  better  market  than  Neto^YorJc :  *nay,  for  aught  that  appears^ 
St.  Christopher^ s  may  have  afforded  that  better  market.  So  the 
cargo  might  have  been  embarked  on  board  of  any  other  ship 
at  natantOy  brought  to  the  New-Tork  market,  and  sold  with 
every  possible  advantage  at  that  port.  In  either  of  those  cases, 
the  defendant  in  error  must  have  lost  the  whole  benefit  of  the 
contract,  and  added  its  aibount  to  the  profits  of  the  owners. 
There  is  no  legal  impediment  to  a  contract  of  this  kind,  if  the 
parties  were  disposed  to  make  it ;  but  the  intent  ought  to  be 
much  more  clearly  expressed  than  it  is  in  this  instance,  to 
establish  so  wide  a  departure  fi'om  the  ordinary  modes  of  con- 
ducting business.  It  is  possible  that  this  may  have  been  the 
intent ;  but  every  reflection  of  my  mind  has  tended  to  a  differ- 
ent conclusion. 

There  is  no  necessary  connection  between  the  exposition  of 
this  contract  and  the  doctrine  relative  to  insurances.  The 
considerations  respecting  the  policy,  are  wholly  ex  post  facto; 
they  can  have  no  influence  by  relation.  The  policy  might 
never  have  existed ;  its  existence  is  not  of  the  essence  of  the 
contract.  It  is  a  mere  incident  arising  but  of  it ;  and  matter 
subsequent,  unless  all  parties  concurred,  could  not  vary  it. 
The  policy  must  attach  to  the  contract,  according  to  its  legal 
construction,  and  that  construction  was  indelibly  stamped  at 
the  moment  of  its  consummation. 

This  is  an  answer  to  the  objection,  that  both  the  plaintiffs 
and  the  defendant  have  united  in  giving  a  construction  to  the 
contract,  by  the  terms  of  the  policy,  in  attaching  it  to  a  voyage 
at  and  firom  New-York  to  Batavioy  with  liberty  to  proceed  to 
Canton,  and  from  thenu  hack  to  New-York;  for  the  opening 
the  policy  was  by  the  defendant  in  error,  one  only  of  the 
ori^nal  contracting  parties,  without  the  intervention  of  the 

Slaintiffs,  whose  concurrence  was  essential  to  vary  its  effect, 
lut  on  this  ground  of  construction  I  have  some  doubts ;  for  it 
seems  to  me,  that  if  the  rieht  of  compensation  had  attached  to 
the  defendant  at  Batavia,  the  same  reasons  must  have  operated 
^o  induce  the  defendant  to  make  the  insurance  for  its  safe 
arrival  at  the  place  of  his  domicil. 
These  reasons  induce  me  to  think,  that  the  defendant  has  a 
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XN ERROR,  remedy  for  his  compensation  against  the  ship  owners ;  and  if 
ALBANY,     so,  he  Cannot  resort  to  the  plaintiffs  in  error  for  a  total  loss. 

There  are  indications  of  an  average,  perhaps  a  total  loss,  but 
they  are  mere  indications. 

The  sale  of  the  ship  and  cargo  is  said  to  have  been  made  by 
merchants  at  St.  Chrisiophfer's,  upon  the  usual  commissions.  It 
is  possible  that  these  commissions  might  have  absorbed  the 
whole,  or  a  large  portion  of  the  defendant's  allowance.  If  the 
sale  was  so  made,  in  conformity  to  l4>cal  regulations,  which 
precluded  the  defendant  from  selling,  it  was  a  positive  loss,  coi^ 
ered  by  the  policy.  If  it  originated  in  personal  convenience 
to  himself,  he  had  no  right  to  recover,  on  that  ground,  as  he 
had  undertaken  the  management  and  the  sale  of  the  return 
cargo,  by  the  terms  of  the  contract,  as  one  bf  the  copartners  oS 
WiUiam  I  ^  «$*.  Robinson. 

I  am  of  opinion,  that  the  judgment  ought  to  be  reversed. 

WooDWOBTHy  Attorney  General,  was  of  the  same  opinion. 

Clinton,  Senator.  The  only  question  to  be  decided,  is 
whether,  on  a  just  construction  of  this  contract,  the  defendant 
in  error  would  be  entitled  to  recover  his  commissions  finom  the 
owners  of  the  ship  Mary  and  cargo.  If  the  act  to  be  done,  or 
the  services  to  be  performed  by  the  defendant  in  error,  were 
to  precede  the  payment  of  the  stipulated  compensation,  he 
could  not  recover  of  the  owners.  I  am  inclined  to  consider 
the  arrival  of  the  return  cargo,  at  New^Yorky  in  the  nature  of  a 
precedent  condition,  and  that  the  commissions  were  intended 
to  be  made  dependent  on  that  event.  A  number  of  merchants 
associate  in  a  commercial  enterprise,  the  scene  of  which  was 
to  be  at  a  great  distance,  and  the  management  of  which  requir- 
f  *627]  ed  great  prudence  add  discretion.  To  insure  its  success,  *as 
far  as  human  means  could  avail,  they  select  one  of  their  number 
to  act-  as  supercargo  or  agent,  and  they  agree,  that  if  the 
adventure  should  terminate  successfully,  to  pay  him  an  extraor* 
dinary  compensation.  If  it  failed,  he  was  to  receive  nothing. 
But  he  might  still  secure  the  benefit  of  his  contract,  in  case  of 
any  sinister  event,  by  insuring  the  sum  agreed  to  be  paid  as  a 
reward  for  his  services ;  thus  the  only  loss  he  could  sustain, 
would  be  the  premium  of  insurance.  The  supercargo,  accord- 
ingly, effects  a  policy  of  insurance  on  the  amount  of  his  com* 
missions,  out  and  home,  against  all  the  perils  which  could 
prevent  the  arrival  of  the  return  cargo  to  New- York.  From 
this  view  of  the  case,  the  solution  of  the  question  is  not  diffi- 
cult. If,  by  any  accident,  the  return  cargo  did  not  reach  JVeup- 
Yorky  the  owners  were  not  to  pay,  and  the  supercargo  became 
entitled  to  recover  of  the  insurers. 

If  the  right  to  the  commissions  were  to  accrue  upon  th€ 
investment  of  the  return  cargo  at  Batavia,  why  was  there  any 
insurance  on  the  voyage  home  ?  It  was  paying  a  further  pT&- 
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mium  where  there  was  no  risk.  Again,  the  payment  was  to  be  m  error. 
made  out  of  the  proceeds  of  Bnj  cargo  the  ship  was  to  bring  albant, 
from  Batavioy  or  the  defendant  might  select  a  part  of  the  return 
cargo,  at  his  option.  Here  were  no  proceeds  of  any  return 
cargo  from  Batatia,  nor  was  there  any  such  cai^o,  from  which 
a  part  could  be  token,  at  his  election.  The  defendant  in  error 
has  thus  be^i  deprived  of  his  compensation  by  one  of  the  perils 
insured  against,  and  is,  therefore,  entitled  to  recover  of  the 
plaintifis  in  error.  My  opinion,  therefore,  is,  that  the  judg- 
ment of  the  Supreme  Uourt  ought  to  be  affinned. 

A  majority  of  the  senators  concurring  in  this  opinion,  it  was 
thereupon  obdered  and  adjui>oeD|  that  the  judgment  given  in 
the  Supreme  Court  be  affirmed,  and  that  the  record  be  remit- 
led«  &c. 

Judgment  affirmed. 
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A. 

ABANDONMENT. 
Su  Iirsu&AircB,  3,  4.  8.  IL  16. 20. 27. 

ABSENT   AND   ABSCONDING 
DEBTORS, 

Under  the  act  for  givinf^  relief  ogainH 
absent  and  abKondmg  dSUors^  the 
creditor  caanot  maintain  a  suit  at 
law,  for  his  debt  against  the  trustees 
appointed  pursuant  to  the  act,  before 
the  demand  has  been  proved,  or  ad- 
justed, and  the  dividend  declared. 
The  proper  remedy  is  by  petition  to 
the  equity  powers  of  the  court,  under 
which  the  proceedings  are  instituted, 
who  will  either  compel  the  trustees 
to  do  their  duty,  or  advise  them  in 
cases  of  doubt  or  difficulty.  The 
trustees  under  this  act,  may  plead 
die  statnts  of  limitations  in  toe  same 
manner  as  the  debtor  himself  oould 
'  have  done.  Peek  v.  7%e  Trusites  of 
RandaUj  165 

ACCOUNT  STATED. 
See  Partitseshifi  1. 

ACTION   FOE  MONEY   HAD  AND 
BJBCEIVED. 

See  Ili0]iwAT  OvBmsKxas,  I. 

ACTIONS  REAL. 
See  Pbactice,  16. 


ACT  FOR  THE  INSPECTION  OF 
FLOUR ;  (Sees.  24.  c  IdQ.  s.  7.) 

The  act  fbr  the  mqiection  of  floor  in- 
tended for  exportation,  does  not  re- 
auire  that  flour  once  mspected  and 
bipped,  and  afterwards  damaged 
by  sea  water,  should  be  asain  in- 
spected before  it  is  exported,  fi^- 
wold  y.  The  A*sv»lMb  Insurance 
Cmv^pm^,  205 

ADMINISTRATION  BOND. 

A  surety  in  an  administration  bond  can- 
not maintain  an  action  against  his 
co-surety  for  a  default  of  the  prin- 
cipal, if  such  surety  has  not  been 
damnified,  even  if  he  be  a  creditor. 
If  the  right  of  suing  on  the  adminis- 
tration bond  be  abused,  this  court 
will  interfere  and  set  aside  the  pro- 
ceedings. The  People^  at  the  relation 
of  Cunningham,  v.  Xhtitcon,  311 

ADMINISTRATOR. 
See  Postmaster. 

AFFJLDAVIT. 
See  Practice,  1. 14. 

AGENT. 

C.  and  D.  claimed  money  in  the  hands 
of  O.  C.  brought  his  action  against 
O.,  who  defended  the  suit  at  the 
request  of  D.  The  attorney  of  C 
entered  into  a  compromise  with  the 
attorney  of  O.  and  D.,  and  the  suit 
483 


630 


INDEX 


was  discontinued ;  after  which  O. 
paid  over  the  money  remaining  in 
nis  hands  to  D.  C,  finding  some 
defect  in  the  securities  delivered  to 
him  as  part  of  the  conditions  of  , 
the  (Tdmpromjse,  brought  an  action 
against  O.  for  a  breacn  of  promise. 
it  was  held,  that  O.  was  a  mere 
stakeholder,  and  the  agreement  of 
compromise  must  be  considered  as 
made  between  C.  and  D.,  and  that 
O.,  having  paid  over  the  monej,  was 
no  longer  liable.    Cartto  v.  Otis^  418 

See  Master  of  Ship,  1,  ^ 


AGREEMENT. 

See  AoENT.    Practice,  26. 

AMENDMENT. 

1  A  mistake  in  a  writ  of  inquiry,  of  the 
formal  description  of  the  court  before 
which  it  is  to  be  returned,  is  cured 
by  the  statute  of  JeqfaiU,  Richardson 
V.  Backusy  59 

9.  Where  no  objection  is  made  at  the 
trial  of  an  action  on  a  policy  of 
insurance,  for  want  of  preltmtnary 
proqfs,  but  the  parties  proceed  on 
the  merits,  the  court  wiD  allow  the 
special  verdict  to  be  amended,  by 
adding  the  preliminary  proofs.  Slegnt 
y.  Rhtndandcr  and  others,  149 

S^e  Venire  de  Novo. 

ANSWER  IN  CHANCERY. 

See  Evidence,  8. 

APPEAL. 

^ee  JUDOMENT,  3. 

ASSESSMENT  OF  DAMAGES. 

If  the  clerk  make  a  mistake  in  the 
assessment  of  damages,  the  court 
will  order  him  to  msjLe  another  as- 
sessment.   Burr  y.  Reeve,  507 

ASSIGNMENT. 

See  MoRTOAOE. 

ASSUMPSIT. 

Where  a  parol  promise  is  made  by  one 
peiBon  to  another  for  the  benefit  of 
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a  third  person,  assumpsit  will  lie  by 
such  third  person  against  the  one 
making  such  promise.  Sckemerhoni 
y.  Fanaerheydeny  136 

See  Sale,  1,  2.    Partnership,  1,  2. 


ATTAINDER. 

iSiee  Forfeitures,  Act  of.  2. 

AUTREFOIS  Acaurr. 


See  Pleadings,  1. 


B. 


BAIL. 

Boil  to  the  sheriff  will  be  relieved  in  ali 
cases,  on  the  return  of  the  writ 
against  them  on  terms.  Bvlkley, 
•flMtgnee,  ^c,  \.  Cotton,  Survivor^  $fk 

515 

BAIL  IN  ERROR. 
See  Practice,  20, 21, 22. 

BAIL-BOND. 

See  Pleadings,  8. 


BANKRUPT. 

1.  In  a  special  action  on  the 
against  a  bankrupt,  who  bad  received 
money  prior  to  his  bankruptcy,  under 
a  promise  to  put  it  out  on  bond  and 
mortgage  security,  but  neglected  so 
to  do,  it  was  held,  that  he  waa  not 
liable,  even  in  that  form  of  action, 
but  tnat  the  demand  was  barred  by 
the  certificate.    Hatten  v.  S^er,  37 

2.  Two  of  three  partners  became  liank- 
rupts   in   England,  and   the   other 

Sartner,  residing  in  this  itate,  waa 
eclared  bankrupt  under  the  law 
of  the  United  Slates.  An  action  of 
tusumpsit  was  brought  in  the  names 
of  all  the  partners  to  recover  a  debt 
due  before  the  bankruptcy.  Wbetlier 
the  assignees  of  the  bankrupt  partner 
here  ought  to  have  been  made  par- 
ties to  the  suit  ?  Qutre.  Bird,  Sav- 
age and  Bird  v.  Piryont,  118 
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Whether  the  assignees  of  the  bank 
nipt  partners  in  England  can  sue 
here?  Qtiere.  ib. 

Whether  the  bankruptcjrof  the  plain* 
tiffs  can  be  given  in  evidence  under 
the  general  issue  ?  Quere,  ib, 

C.  Ming  in  insolvent  circumstances, 
on  the  f4th  November,  ]803,  assigned 
over  a  bill  of  lading  of  goods  at  sea 
to  L  in  trust  for  M^  a  bonajide  cred- 
itor, provided  that  in  case  M.  sued 
him,  then  the  property  was  to  go  to 
T.,  another  creditor.  On  the  14th 
December  following,  G.  became  a 
bankrupt,  and  his  assignees  brought 
their  action  of  trovery  to  recover  the 
goods  in  the  hands  of  I.  It  was 
held,  that  the  assignment  was  a  vol^ 
untary  preference  given  to  M.  on  the 
eve,  and  in  contemplation  of  bank- 
ruptcy, and  therefore  void.  Ogden 
if  Thomas  J  Assignees  of  W.  ^  A.  D, 
CummingSy   Bankrupts^  v.    Jackson. 

BARRATRY. 
See  IrrsuRAircE,  8. 


BASTARDY. 

See  Ordf.r  of  Justices.    Settlement, 
1,2. 


A  note  made  in  France,  but  payable 
to  a  person  in  ^eta-York^  is  valid, 
though  not  stamped  accord mg  to  the 
laws  of  France.  RandaU  v.  Van 
Renssdaerf  94 

A  promissory  note  in  these  words, 
^  Due  to  the  bearer  hereof,  31.  ISs, 
lOd.  which  I  promise  to  pay  to  A. 
or  order,  on  demand,"  is  not  a  note 
payable  to  bearer,  but  must  be  trans- 
ferred by  endorsement.  Cook  v.  Fel- 
lows, 143 


Fe 


See  Pa&tksrship.    Set*off,  2. 

BILL  IN  CHANCERY. 
See  EviDEifCE,  11. 

BLOCKADE. 
See  lN8URAircE,»lO 

BOND  OF  INDEMNITY. 
See  Settlement,  3. 


BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY  NOTES. 

1.  A  bill  was  drawn  and  dated  at  JVew- 
York,  on  j>ersons  residing  there,  who 
accepted  it.  The  drawers,  in  fact, 
resided  at  Petershurffh,  in  Virginia. 
The  bill  being  protested  for  non- 
payment, the  holder,  on  the  same 
day,  or  the  day  after,  put  two  letters 
in  the  post-office,  giving  notice  of 
the  protest  to  the  drawers,  one  of 
whicn  two  letters  was  directed  to 
JVkw-York,  the  other  to  Norfolk,  the 
supposed  place  of  their  residence. 
It  was  held,  that,  as  it  did  not  appear 
that  the  holder  knew  where  the 
drawers  lived,  he  had  used  due  difi- 
gence,  and  that  the  notice  was  suffi- 
cient. Chapman  v.  Lipscambe  and 
PowtU,  294 

2.  If  a  ne^tiable  note,  or  bill  of  ex- 
change, is  given  for  a  simple  contract 
debt,  toe  party  cannot  recover  on 
the  original  contract,  unless  he  shows 
the  note  to  be  lost,  or  produces  and 
cancels  the  note  at  the  trial  Holmes 
If  Drake  v  De  Camp^  34 


CARRIER. 

See  CoifsioNOR  and  Consignee. 

CASE  MADE. 

The  evidence  in  a  ease  made  on  a  fonntr 
trial  of  a  cause,  cannot  be  admitted 
to  impeach  the  testimony  of  the  same 
witness  on  a  second  trial  of  the  same 
cause.  JVidson  and  others  v.  Hit 
Columbian  Insurance  Company,    301 

See  Practice,  11. 15. 
CERTIORARI. 


See  Justice's  Court.  1, 2, 3.  5. 
TICS,  19. 
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CHAMPE&TY  AND  MAINTE- 
NANCE, 

In  an  action  on  the  statute  to  prevent 
champerty  and  maintenance,  #tc^  it 
was  heid,  that  where  a  deed  of  the 
ff ranter,  convey iiur  a.  pretended  HUe, 
described  ffeneralfy  all  the  right  ana 
title  to  the  land  in  a  particular  patent, 
without  specifying  the  praciee  qiian- 
titv  or  bounds,  and  the  grantor  had 
a  legal  title  to,  and  possession  of  a 
part,  and  a  part  was  unoccupied, 
though  another  part  of  the  saine 
patent  be  in  the  actual  possession  of 
one  who  claims  and  holds  adversely 
to  the  grantor,  yet  taking  such  a 
deed  was  not  maintenance;  espe- 
cially where  the  purchase  was  made 
by  the  bona  fidt  advice  of  counsel, 
and  there  are  other  circumstances  to 
show  that  there  was  no  intention  to 

Erase  a  pretended  title.  Van 
qui  tarn,  &c.  v.  Fan  Beuren  fr 
trgfh  345 


CHARTER-PARTY. 

A  vessel  was  chartered  on  a  voyage 
from  ^ew-York  to  St.  LucitLy  and 
back  again,  for  the  entire  sum  of 
2,750  dollars.  1,800  dollars  of  which 
sum  was  to  be  paid  on  the  delivery 
of  the  outward  cargo,  and  the  residue 
on  the  delivery  of  the  homeward 
cargo.  The  vessel,  on  her  return 
homeward,  havinj^  performed  about 
three  fourths  or  her  voyage,  met 
with  an  accident,  which  induced  the 
master  and  crew  to  abandon  her. 
She  was  afterwards  taken  possession 
of  by  the  crew  of  another  vessel,  and 
brouffht  into  ^ew-York^  where  the 
vessel  and  cargo  were  libelled  in  the 
Admiralty  Court  for  aalvarey  and 
were  sold,  and  one  half  of  tiie  pro- 
ceeds paid  to  the  libellants  for  salvage, 
and  the  other  half  to  the  &toners  or 
the  goods.  In  an  action  of  covenant^ 
brought  on  the  dkoHer^oHjr,  for  the 
resiaue  of  the  freight  sioiiey,  it  was 
held,  that  this  was  not  such  a  deliv- 
ery of  the  carigo  as  would  entitle  the 
plaintifT  to  mamtain  an  action  on  the 
charter-party.  Whether  any  thinff 
would  he  recovered  in  an  action  or 
assumpsits  Quere,  Post  $f  Russel  r. 
Jtohertson^  24 

See  In suKAircE,  8. 

COMMISSIONERS  OF  EXCISE. 

1.  The  supervisor  of  the  town  may  as- 
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I  tliaii  two  jastieeiirtl 
him,  as  cMnaiisaioaeni  or  excite,  uA 
the  act  of  a  majority  efdMBi  preaes 
will  be*  valid,     ihrig  v.  JUmftn, 

Tui  tost,  Ace.  UA 

f  a  majoi^  of  the  conraiBmai 
present  sign  a  license  to  keep  t  w- 
em,  it  is  sufficieBt,  though  the  ssper- 
viaor  refuses  to  wyn  it.  & 


CONSroiatATION. 
Set  EvwjBifcfs  1. 

CONSIGNOR  AND  CONSIGNEE 

If  goods  be  shipped /or  As  acwiad  ad 
risk  of  ihe  eonstgnee,  he  jw/inf  ^ 
fieighiy  and  it  be  so  ezpressetl  mibe 
oill  of  lading  and  invoice,  a  deliroj 
to  the  e4arier  is  considered  as  a  de> 
livery  to  the  consignte^  who  aim 
can  bring  an  action  against  tfaf  ev- 
rier,  in  case  they  are  not  delivered; 
the  property  being  vested  in  tbc 
consignee  by  the  bill  of  ladiiif.  ^ 
ter  V.  Xanitffg,  «!' 

See  LrsuEANCX,  L 

COSTS. 

Set  Teebpass,  3,  4.  Ceieb's  Fm 
Justice's  Court,  jk  Eemotai, 
Oedee  of,  2. 

COURT  OF  CHANCERY. 

On  an  appeal  from  an  interlocutoiy  orto 
of  the  Court  of  Chancery,  the  Cwg 
of  Errors  will  give  iudgmeni  <»* 
mert7«,ifbroughtben)iiBthem.  ^ 
v.  Bank  iifJSr^York,  ^ 


COVENANT, 

i;  It  was  covenanted  in  a  l«»«v^!!l 
in  esse  the  lessee  should  «nSet  or 
permit  more  than  one  family  f?^^ 
ant  to  every  100  acres,  to  nadeoa, 
use  or  oeeupy  any  part  of  the^p*""; 
issB,  the  lease  should  be  y^KZ 
In  an  action  for  tho  bfeach  wjaj 
covenant,  it  was  held,  that  iettJ»6 
part  of  the  premises  to  P«J^^^^^ 
year,  to  cultivate  on  shares,  w«J* 
such    persons   tenants  vritbin  to* 


I^DEX. 


«t3 


Meaning  of  tbe  ooveniint.  Pefsons 
BO  oocapyinff  the  land  have  an  inter- 
est in  tt^  ami  aire  not  mere  laborers 
or  seryants  to  the  leasee.  JadtsoUj 
exdem,  Colden  <md  MerSj  v.  BwwneU. 


In  an  action  on  a  similur  eoTenant, 
in  another  lease,  where  the  quantity 
of  land  deoused  was  185  acres,  it 
was  h^d,  that  aUowiag  one  tenant, 
besides  the  leasee,  to  occui^  the 
premises,  was  not  a  broach  of  the 
covenant.  Jackson^  ex  dmu  Ooiden 
and  Qdursy  y.  J^gan^  273 

See-  OBARTEm-FAIlTT. 


CRIER'S  FEES. 

The  crier  is  entitled  to  his  fbes  fbr  eaUing 
actions  and  ringing  ffie  heU  at  the 
stttingv  and  circuits,  Anonymous^  312 


D- 


DEMURRER  TO  EVIDENCE 

On  a  demurrer  to  evidence,  the  coun 
will  infer  every  fact  which  the  jury 
cotdd  have  done,  had  the  cause  oeen 
left  to  their  decision  on  the  evidence. 
Patrick  v.  HaUeU  and  Bourne,       241 

DEVISE. 

C.  by  his  last  will  and  testament,  after 
charging  his  estate  with  the  payment 
of  a  debt,  providins  for  hie  wife. 
&c.,  devised  his  reu  and  personal 
estate  to  his  four  sons  and  a  daughter 
Elizabeik^  and  then  added,  Further, 
flijf  mind  and  wHl  is,  that  \f  anvofmy 
saxd  sonSy  WtUiain,  Jacob,  J9iotnas 
and  John,  or  my  daughter  Mary,  shaU 
hajfptn  to  dxe,ioUhout  heirs  mide  of 

«  ihetr  bodies,  (hat  then  the  lands  shaU 
return  to  Vie  survivors^  to  be  equaUy 
divided  between  them:  it  was  held, 
that  these  words  did  not  create  an 
estate  tat2,but  a  remainder  over  in 
fee  to  the  survivors,  on  failure  of  the 
male  heirs  of  the  person  first  dying. 
Fosdick  and  others  v.  ComeU,        i& 

iSSeeDowsB. 


DEBTORS,  ABSENT  AND  AB- 
SCONDING. 

See  Absskt  aitd  ABscoivDizro  Debtoes. 
DEBTOI^  INSOLVENT. 

Su  IN80I.VS1TT  DsBTOaS. 

DEED. 

^  The  term  northed^,  in  a  giant  or 
cieeu,  where  there  is  no  ol^ect  men- 
tioned to  direct  the  inclination  of  the 
course  towards  the  east  or  west,  is 
construed  to  meaaiuefieri&.  Brandt, 
ex  dsm.  WdUon^  v.  Ogdeu^  '  156 

2.  The  proof  of  the  execution  of  a  deed 
cannot  be  taken  by  a  judge  of  the' 
state,  out  of  the  state.  Jaskson,  ex 
dsm.  Wyck^^y.Uampkn^^  408 


DIVORCE. 

A  citizen  of  this  state  married  a  wife  i u 
this  state,  and  after  living  together 
for  more  than  a  year,  the  wife 'left 
her  husband  and  went  into  the  state 
of  Vermont,  and  there  obtained  a  di- 
vorce, under  the  laws  of  that  state, 
on  the  ground  of  ill  treatment  and 
severe  temper,  and  then  returned  to 
this  state,  where  she  has  since  resided. 
In  an  action  brought  by  her  against 
her  husband,  to  recover  the  ahmony 
adjudged  to  ner  by  the  decree  of  the 
court  m  Vermont,  which  granted  the 
divorce,  it  was  held,  that  the  domicU 
of  the  wife  was  not  changed  by  her 

going  into  Vermont,  and  residing 
lere;  that  such  conduct  was  an 
evasion  of  the  laws  of  this  state, 
which  does  not  allow  of  a  divorce 
except  for  adultery;  and  that  no 
action  could  be  maintained  here  on 
the  decree  of  the  court  of  Vermont. 
Jackson  v.  Jackson^  424 


DEMT7RRER. 
See  Pi.EAnuro8, 3. 7* 


DOWER. 

A  hinband  dtoised  certain  articles  of  fur- 
niture aad  forty  pounds  in  SMmey  to 
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his  infe,  ^  in  lieu  and  stead  of  every 
other  claim  or  pretension  to  bis  es- 
tate." It  was  held,  that  this  legacy 
or  bequest  did  not  bar  the  wife^ 
right  to  dower  at  law.  Larrabee 
and  W]ft  V.  Van  AUtynt,  3C\7 

Su  PftACTrCB,  ]  f. 


E. 


EJECTMENT. 

1.  A  purchaser  of  lands  from  a  vendee, 
who  purchased  under  a  fieri  facias^ 
while  there  was  a  tenant  in  posses- 
sion, may  maintain  an  ejectment 
against  such  tenant,  he  being  con- 
sidered as  a  tenant  at  will  to  the 
purchaser.  Jaekaon,  ex  dem,  JCane, 
V.  t^emberghf  note,  45 

2.  To  maintain  a  title  on  a  claim  of 
advtrst  posstsnon^  such  possession 
must  be  adverse  at  its  first  com- 
mencement, and  conHnut  so,  unin- 
terruptedly, for  90  years.  Brandt^ 
er  tf em.  Ir o/fon,  v.  O.  and  D,  Ogdtn^ 

3.  The  deed  of  a  person  out  of  posses- 
sion being  void,  does  not  preclude 
the  grantor  from  bringing  an  action 
of  eiectment  to  recover  posMssion 
of  toe  same  premises.  Jacksonj^  ex 
dem.  Youngs  and  other»,  v.  Freden- 
herrh,  159 

4.  Where  A.  entered  on  the  land  of  B. 
with  his  permission,  but  without  any 
reservation  of  rent,  and  continued  in 
possession  18  years,  and  made  im- 
provements, it  was  held,  that  he  was 
a  tenant  from  year  to  year,  and  enti- 
tled to  a  notice  to  quit.  Jackstmjja 
dent,  lAningston^  v.  iJn/an^  323 

See  Evidence,  4,  5, 6. 


ESCAPE. 

iSnee  Sheriff. 

EVIDENCE. 

L  In  an  action  for  a  libel,  can  the  de- 
fendant give  in  evidence,  under  the 
general  issue,  the  general  character 
of  the  plaintiff,  in  mitigation  of  dam- 
ages ?  Quere.  Foot  v.  Traey^  46 
488 


8  In  an  action  for  a  libel,  tbe  defendant 
may  give  in  evidence  a  Ibimer  pabfi- 
cation  of  the  plaintifi|  to  whlcli  tiie 
libel  was  an  answer,  in  order  to 
explain  the  subject  matter,  oecaskw 
and  intent  of  the  defendant's  publi- 
cation, and  in  mitigation  of  daunaeea 
HoUhki$9  V.  L^trSp,  286 

3.  Where  the  consideration  is  set  forth 
in  a  written  contract,  evidence  to 
show  a  greater  or  different  consider- 
ation is  inadmissible.  iSdbesMHkors 
V.  Vandtrkeydm.  139 

4.  A  tenant  may  be  a  witness  in  as, 
action  of  ejectment,  when  called  to  * 

5 rove  a   fact   against    his   interest. 
ackaon^  ex  dtm,  Younga  and  oiktn, 
V.  Vredenherghy  159 

5.  Evidence  or  the  declarations  of  a 
person,  who  has  given  a  deed  witb 
warranty,  though  made  in  artiemU 
mortis,  cannot  m  received  to  support 
a  title  deduced  from  such  person: 
but  such  declarations  are  evidence 
to  show  in  what  character,  and  with 
what  intent,  such  person  entered,  tk 

6.  The  declarations  of  a  tenant  in  pos- 
session are  not  received  in  evidence 
in  support  of  his  title ;  aliierj  if  soch 
declarations  are  against  bis  inlerat. 
Waring  v.  Warren,  310 

7.  A  party  is  not  bound  to  pnjdnee  a 
paper,  unless  the  opposite  party  has 

fiven  him  notice  for  that  purpose.  A. 
f  one  party  give  notice  to  the  other 
to  produce  a  paper  at  the  triaL  which 
is  called  for  and  examined  by  Jbim, 
he  is  not,  therefore,  bound  to  read  it 
in  evidence.  Kenny  v.  CUxHtson  and 
Van  Home,  385 

9.  In  an  action  by  A.  against  Bw,  on  an 
implied  warranty  as  to  tide  in  tlie 
sale  of  a  horse,  record  of  the  judg- 
ment recovered  against  A.  by  the 
owner  of  the  horse,  may  be  given  in 
evidence  to  the  jury ;  notice  of  the 
former  suit  having  l>een  given  by  A. 
to  B.  that  he  might  defend  it.  JEhcu^ 
dale  V.  Baheock,  517 

10.  A  written  order  for  insurance  was 
laid  before  the  insurers  by  the  broker, 
who,  at  the  same  time,  verbally  com- 
municated to  them  thd  facts  said  to 
be  contained  in  the  order;  the  broker 
was  allowed  to  give  evidence  of  lua 
verbal  communications  without  pro- 
ducing the  order  itself.  lAmn^iim 
y.De&field,  529 

11.  Where  the  complainant  in  chancenr, 
in  his  bill,  inquired  as  to  the  consid- 
eration of  a  note,  but  asked  nothinr 
as  to  usuiT,  and  the  defendant  in  htf 
answer  aueged  usury,  it  was  held, 
that  the  enaorsement  of  the  note 
was  prima  facie  evidence  of  a  flili 
consideration,  and  that  the  answer 
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of  the  defendant  was  not  evidence 
of  the  usury,  which  must  be  proved. 
Chreen  v.  Harty  in  error,  580 

iS.  The  evidence  in  a  case  made  on  a 
former  trial  of  a  cause,  cannot  be 
admitted  to  impeach  the  testimony 
of  the  same  witness  at  a  second  trial 
of  the  same  cause.  JSTdson  v.  Colum- 
bian Insurance  Company,  301 

13.  The  common  law  of  a  foreign  country 
may  be  proved  by  respectable  wit- 
nesses; but  foreign  statutes  cannot 
be  proved  by  parol.  Kenny  and 
Clarkson  v.  Van  Mome,  385 

Set  Insuraivce,  22.  26. 


as  a  purchaser  from  the  commission- 
ers for  the  sales  of  forfeited  estates, 
the  court  ordered  the  u>rit  of  posses- 
sion to  be  stayed,  until  the  plaintiff 
should  make  compensation  to  the  ten- 
ant for  his  improvements,  pursuant 
to  the  act  passed  May  12, 1784.  Jack- 
son, ex  dem.  Robinson,  v.  Munson,  277 
2.  Judgment  of  conviction  under  the 
act  for  the  forfeiture  of  estates,  &c.. 
is  considered  as  the  conviction ;  ana 
where  such  iudffment  had  been  ren- 
dered in  17ol,  out  the  record  not 
signed  until  July,  1783,  the  conviction 
was  held  to  be  ffood,  and  not  within 
the  provisions  of  the  treaty  between 
Great  Britain  and  the  United  States. 
Jackson,  ex  dem.  The  People,  v.  Snv- 

See  JUDOMEKT,  1. 


PLOUR,  INSPECTION  OF. 


The  act  for  the  inspection  of  flour  in- 
tended for  exportation^  does  not  re- 
quire that  flour  once  inspected  and 
snipped,  and  afterwards  damaged  by 
sea  water,  should  be  again  inspected, 
before  it  is  exportecL  Griswold  v. 
The  JSTtVD'  York  Ins.  Co.  205 


FOREIGN  LAWS. 


1.  The  courts  of  this  state  do  not  take 
notice  of  the  laws  of  a  foreign  coun- 
try in  regard  to  stamps,  or  matters 
or  revenue.  Tntstees  of  Randall  v. 
Rensselaer,  95 

2.  The  common  law  of  a  foreign  country 
may  be  proved  by  intelligent  and 
respectable  witnesses;  but  foreign 
statutes  cannot  be  proved  by  parol. 
Kenny  v.  Clarkson  ana  Van  Home,  385 

See  Divorce. 


FOREIGN  JURY. 

Such  of  the  inhabitants  of  the  city  of 
^TeW'York  as  are  not  members  of  the 
incorporation,  nor  made  free  of  the 
city,  are  not  exempted  from  serving 
as  jurors  out  of  the  city.  Cortelyou 
V.  Van  Brandt,  §13 


FORFEITURES,  ACT  OF. 

l.  After  judgment  for  the  plaintiff  in 
ejectment,  against  a  tenant  claiming 
Vol.  I.  62 


FORGERY. 
iSSee  Indictment,  1 

G. 

GUARDIAN. 
See  Partition. 


H. 


momVAY,  OVERSEERS  OF. 

An  action  for  money  had  and  received 
will  not  lie  against  an  overseer  of 
the  highway,  to  recover  back  money 
collected  by  him  under  an  assessment 
by  the  commissioners  of  highways, 
pursuant  to  the  statute.  Potter  v. 
Benniss,  51.5 


L&J. 

JEOFAILS. 

A  mistake  in  a  writ  of  inquiry,  of  the 
formal  description  of  the  court  before 
which  it  is  to  be  returned,  is  cured 
by  the  statute  of  jeofails.  Richardson 
T.  Backus^  50 
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INDICTBIKNT. 

On  an  indietment  for  a  nuisance,  in 
keeping  50  harrdt  ^  gmipowder  in  a 
etnain  lumte  near  t/u  mDeuing-hmues 
of  divert  good  cOizene  qfthe  naU^  and 
near  a  certain  pubUe  eiretL  &c.,  it  was 
held,  that  the  fact  so  char^^  did 
not  amount  to  a  nuisance ;  oltfer,  if 
it  had  been  alleged  to  have  been 
neglicentiv  and  improvidenUy  kept. 
People  V.  Sando^  78 

In  an  indictment  for  forging  a  check 
drawn  in  the  name  of  a  copartner- 
ship, it  is  not  necessary  to  set  out 
the  names  of  all  the  {Mtrtners  com- 
posing the  copartnerships  or  banking 
company.     TKe  People  v.  Cwrlinsty 


INSOLVENT  DEBTORS. 

1.  A  discharj^  under  the  insolvent  act 
b  conclusive  as  to  the  facts  set  forth 
in  it,  and  cannot  be  avoided,  except 
for  the  particular  causes  or  frauds 
specified  m  the  act.  Lester  v.  Thomp^ 
son  and  White,  308 

2.  H.  executed  a  bond  in  a  penal  sum 
to  G.  and  N.,  conditioned  to  procure, 
within  six  months,  certain  convey- 
ances to  be  executed  and  recorded, 
so  as  to  perfect  the  title  to  certain 
lands  conveyed  by  H.  to  G.  and  N. 
Two  years  after  the  bond  had  be- 
come forfeited,  H.  became  insolvent, 
and  obtained  bis  discharge  under  the 
insolvent  act.  In  an  action  brought 
against  him,  afterwards,  on  the  bond, 
it  was  held  to  be  a  debt  provable 
under  the  act;  and  that,  therefore, 
the  insolvent  was  discharffed  from 
it.    Clinton  and  Norton  v.  Hart.  375 

3.  A  plea  of  a  discharge  under  the  tti- 
solvent  act  need  not  set  forth  specially 
all  the  proceedinffs  previous  to  the 
certificate  of  discharge.  It  is  suffi- 
cient if  the  dischargee  itself  be  set 
forth  verbatim.    Service  v.  Heermance. 
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INSURANGE. 

I.  Policy  on  goods  from  jyete-Tork  to 
'France,  warranted  ^^l^rican  property. 
The  goods  were  purchased  m  JVetr- 
York,  by  Jfmeriean  mercjia^ts,  and 
shipped  on  board  of  an  American 
vessel,  consigned  to  merchant^  in 
J^ranct,  under  an  agreement  between 
them  for  that  purpose,  by  which  the 
former  were  to  deliver  tne  ^oods  at 
St,  Valery,  in  France,  for  which  they 
490 


were  to  be  alk>wed  eight  per  cent 
commission,  taking  on  themselves 
all  risks,  expresslv  including  a  pre. 
mium  for  sea  risK,  or  insurance,  as 
well  as  war  risks  ^  the  cousigiieeji 
were  to  pay  the  freight  on  deli%  ary, 
and  also  for  the  coods,  in  bills  on 
London,  guarantied  by  a  commercial 
house  in  Xofuion.  Dunnff  the  voya||[e, 
the  goods  were  captured  by  the  Bnt-- 
isih,  and  condenmed  as  French  pro]i- 
erty.  In  an  action  on  the  policy,  it 
was  held,  that  the  goods  remained 
the  property  of  the  consignors  until 
their  delivery  in  France,  and  that 
the  warranty  in  the  policy  was  com- 

I)lied  with ;  that  such  a  contract  was 
egal  and  valid,  and  did  not  change 
the  property  so  as  to  destroy  its  neu- 
tral character,  or  violate  the  contmct 
of  insurance.  B,  and  G.  Ludlow  v. 
Bourne  and  Eddy,  1 

2,  Insurance  on  ten  hogsheads  of  sugar 
from  Antigua  to  JVet^-  York,  warrant- 
ed '^free  from  any  charge,  damage  or 
loss  which  may  arise  in  consequence 
of  seizure  or  detention,  for  or  on 
account  of  any  illicit  or  prohibited 
trade,  or  any  trade  in  articles  contra- 
band of  war."  By  a  proclamation 
of  the  government  ofJJntigua,  sugars 
were  allowed  to  be  exported  irom 
that  island  in  American  vessels  upon 
cestain  terms.  The  vessel  arrived 
ct  Antigtia  ,  the  4th  of  September, 
1799,  entereld  into  the  usual  sugar 
bond,  began  to  load  the  12th  Seotem' 
ber,  but  did  not  clear  out  untu  the 
8th  October.  On  the  4th  September, 
an  order  had  been  issued  revoking 
the  permission  before  granted  to  ex- 
port sugars,  but  was  not  delivered  at 
the  custom-house  until  the  10th. 
The  vessel,  however,  was  regularly 
cleared  out,  and  on  her  voyage  to 
JSTew-York  was  captured  oy  the 
French,  and  recaptured  by  the  Brit- 
ish, and  carried  into  St.  XmVs,  where 
vessel  and  cargo  were  ordered  to  be 
restored  on  payment  of  salvage :  but 
the  sugar  was  afterwards  seized  and 
condemned  for  a  breach  of  the  latos 
of  trade.  In  an  action  on  the  policy, 
It  was  held,  that,  notwithstanding 
the  vessel  had  been  allowed  regular- 
ly to  clear  out  fVom  Antigua,  the 
exportation  of  the  sugar  was  illicit, 
and  so  a  breach  of  the  warranty 
contained  in  the  policy.  Ttuker  v. 
Juhd  and  Be  Longuamere,  20 

3.  Insurance  on  cargo  and  freight,  by 
an  insurance  company,  and  by  fwen- 
tjHhrte  separate  insurers  on  the  ship. 
The  ship  was  captured,  and  abao- 
donments  were^  made^  to  the  several 
insurers  on  ship,  freight  and  cargo 
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respectively,  which  abandonments 
were  accepted,  and  the  sums  insured 
paid  as  for  a  total  loss.  The  ship 
and  cargo  were  afterwards  liberatea, 
and  the  ship  proceeded  to  the  port 
of  destination,  and  there  delivered 
her  cargo,  which  was  there  sold, 
and  the  net  proceeds  applied  by  the 
master,  who  was  joint  consignee 
with  merchant^  there,  to  defray  the 
expense  of  repatrs,  and  for  arming 
the  ship.  In  an  action  brought  by 
the  insurers  on  the  careo,  against 
one  of  the  insurers  on  the  ship,  as 
part  owner  after  the  abandonment, 
for  the  net  proceeds  of  the  carjpo,  so 
taken  and  applied  for  the  repairs  of 
the  ship,  it  was  held,  that  after  the 
abandonment  and  acceptance  of  the 
ship,  the  separate  insurers  were  «ep- 
aratdy  answerable,  and  not  as  joint 
partner  with  the  others  for  his  pro- 
portion of  the  net  proceeds  of  the 
cargo  applied  to  the  repaint  but  not 
for  the  arminff  or  increasinj^  the 
complement  of  men.  The  United 
.Insvaranct  Company  v.  jSnco^^  and  Sea- 
many  106 

4.  Where  the  assured  had  written  four 
letters  by  different  conveyances,  or- 
dering insurance  to  be  made,  one  of 
which  letters  was  on  board  of  the 
vessel  in  which  the  insured  arrived, 
after  a  knowledge  of  the  loss,  at  a 
port  from  which  letters  are  sent  by 
the  mail,  he  is  bound  to  communicate 
the  news  of  the  loss  immediately,  or 
by  the  same  post,  so  that  .the  assur- 
ance may  be  countermanded.  /.  Sf 
S,  JTatstm  v.  Delafield,  150 

5.  Insurance  on  cargo,  at  and  from 
^eW'York  to  a  port  or  ports  in  the 
island  of  Cttba^  and  back.  The  pol- 
icy contained  the  usual  clause,  that 
the  insurer  was  not  to  be  liable  for 
the  consequence  of  illicit  trade,  See, 
The  vessel  arrived  at  St,  Jago  de 
Cttkr,  her  port  of  destination,  but  was 
riOt  allowed  to  enter;  after  waiting 
20  days,  she  sailed  for  another  port 
in  the  island,  but  was  driven  by  ad- 
verse winds  into  the  Bite  ofLeoganey 
and  for  fear  of  the  brigand  boatsL  she 
went  into  Port  Republican^  wnere 
the  cargo  was  fbrcinly  taken  by  the 
ffovemmenC  there,  and  sold  at  a  great 
loss.  The  insured  abandoned  as  for 
a  total  loss,  and  assigned  as  a  cause, 
the  reftisal  of  an  entry  at  St  Jago  de 
Cuba^  and  that  the  voyage  had  oeen 
thereby  defeated.  It  was  held,  that 
the  denial  of  entry  at  SL  Jago  was 
not  a  loss  within  the  policy ;  out  as 
to  the  efiect  of  a  denial  to  trade,  if 
the  voyace  had  ended  there,  duhila* 
*ur      The  insured,  in   making  an 


abandonment,  must  assign  the  true 
cause.  If  he  assign  an  insu/Ecient 
cause,  he  is  bound  nv  it,  and  curaot 
avail  nimself  of  a  subsequent  event, 
without  a  new  abandonment.  iSuy- 
dam  and  fVyckoff  v.  Hie  Marine  in- 
surance Company^  181 

6.  A  policy  of  insurance  contained  the 
following  memorandum :  "  The  ves- 
sel sails  under  a  sea-letter  without  a 
register ;  property  warranted  Amer- 
ican,^* It  was  held  that  parol  evi- 
dence could  not  be  received  to  explain 
what  was  meant  by  a  sea-letter,  as 
the  nature  of  the  docuinent  was  set- 
tled by  public  treaties  and  acts  of 
Congress.  A  sea4etter  and  a  cert^- 
eate  of  property  are  distinct  docu- 
ments, and  sailing  with  a  certificate 
of  ownership  is  not  a  compliance 
with  a  warranty  to  sail  with  a  sea- 
letter.  Sl^ht  V,  Rhinelander  and 
others,  192 

7.  Where  money  is  p«iid  into  court  on  a 
policy  of  insurance,  under  a  rule  foi 
that  purpose,  the  plaintiff,  by  taking 
it  out,  will  not  be  precluded  from 
proceeding  for  a  total  loss,  when  he 
informs  the  defendant's  attorney,  at 
the  time,  of  his  intention  to  proceed 
for  a  total  loss.  ib, 

8.  A  vessel,  in  attempting  to  get  out  of 
the  harbor,  in  order  to  proceed  on 
her  vojage,  grounded,  in  consequence 
of  which  she  became  leaky;  the  car- 

So,  consisting  chiefly  of  flour,  being 
amaged,  was  unladen.  The  ship 
was  repaired  in  six  days,  at  an  ex- 
pense of  150  dollars.  Information 
was  given  to  the  insurers  on  the  ves- 
sel andfreightf  of  the  accident,  on  the 
day  after  it  happened,  and  a  formal 
abandonment  was  made  to  them  two 
days  thereafter.  The  owners  of  the 
cargo  received  it  of  the  owners  of 
the  vessel,  and  sold  it  at  auction  at  a 
loss  of  about  127  per  cent.  It  was 
.  held  that  the  insured  had  no  right  to 
abandon  ^  but  ought  to  have  insisted 
on  carrvmg  the  cargo  to  the  place 
of  its  aestmation.  so  as  to  entitle 
themselves  lo  full  freight.  The 
assistance  given  by  the  insurers,  in 
saving  the  property,  on  being  informed 
of  the  accident,  dm  not  amount  to  an 
acceptance  of  the  abandonment. 
Oriswoldr,  The^ew-Tork  Insurance 
Company,  205 

9.  Jtf.  chartered  a  vessel  to  A.  and  B.  for 
a  particular  voyage,  reserving  half 
the  cabin,  and  certain  privileges  for 
the  master  and  mate,  and  covenanted 
to  hire  and  pay  the  master  and  crew, 
and  to  furnish  them  with  provisions 
Sec,  The  master,  at  the  request  of 
B.,  who  was  on  board,  went  out  of  the 
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conrae  of  the  voyage,  and  the  vessel 
was  captured  by  a  ^anuA  privateer. 
It  was  neld  that  M.,  notwitostanding 
the  charter-party,  continued  owner 
of  the  vessel  for  the  vovage,  and  that 
the  deviation  amounted  to  an  act  of 
barrairy  in  the  master,  for  which  the 
insurers  on  the  vessel  were  liable. 
M'ltiHre  v.  Bourne,  229 

10.  If  a  vessel  be  seaworthy  at  the  time 
of  her  sailing,  and  aHerwurds  suddenly 
spring  a  leakj  and  founder,  without 
any  stress  of  weather  or  apparent 
cause,  it  is  a  loss  by  the  perils  of  the 
sea,  and  the  insurer  will  be  liable. 
Whether  the  vessel  be  seaworihy,  or 


not,  is  a  fact  which  the  jurv  are  to 
determine.  Patrick  v.  HaUett  if 
Bourne,  241 


11.  If  the  port  to  which  a  vessel  insured 
is  destined  be  actually  blockaded, 
the  insured  may  abandon  as  for  a 
total  loss;  the  interdiction  of  com- 
merce with  the  port  of  destination, 
by  means  of  a  blockade,  is  a  peril 
within  the  policv.  The  going  to 
another  port,  after  being  turned 
away,  for  the  purpose  of  delivering 
the  goods,  was  considered,  af\er  an 
abandonment,  as  done  for  the  benefit 
of  all  concerned,  and  would  not 
destroy  the  right  of  the  insured 
to  recover  on  the  abandonment. 
Schmidt  V.  The  United  Insurance 
Company,  249 

12.  Insurance  on  a  cargo  of  corn  and 
flour  from  .Vet^-Forfc  to  Madeira, 
with  the  usual  memorandum  in  the 
policy.  In  her  passage  the  vessel 
met  with  bad  weather,  and  arriving 
in  sight  of  Madeira,  she  was  prevent- 
ed by  adverse  winds  from  entering 
the  port;  and  suspecting  a  ship  in 
sight  to  be  a  privateer,  the  master 
bore  away,  and  went  to  the  Cape  de 
Verd  Islands,  where  the  cargo,  being 
found  much  damaged,  was  ordered 
to  be  sold  by  the  government  there. 
Not  being  able  to  repair  the  vessel, 
the  insured  broke  up  the  voyage, 
and  abandoned  as  for  a  total  loss; 
but  the  vessel  afterwards  got  some 
repairs,  and  went  to  Lisbon,  It  was 
held,  that  the  going  to  the  Cape  de 
Vera  Islands  was  not  warranted  by 
necessity,  and  therefore  a  deviation, 
,^^elson  and  others  v.  Hie  Columbian 
Insurance  Company,  301 

1^  In  making  up  of  an  account  of  loss 
on  an  open  policy  of  insurance,  the 
insured  cannot  charge  a  commission 
on  the  purchase  of  goods  by  them- 
selves,   w^nonymous,  312 

14.  The  jury  have  a  discretion  to  allow 
Interest  or  not  on  the  amount  of  a 
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partial  loss  on  a  policy,    mrfnanymstis, 

old 

15.  If  a  policy  of  insurance  contain  the 
words,  "on  a  voyage  from  .»tr-l€»r* 
to  Barbadoes,  kna  a  market,'*  the 
insured,  by  the  usage  of  the  PTesi 
India  trade^  has  liberty  to  go,  bona 

fide,  from  island  to  island  in  the 
West  Indies,  until  he  has  sold  the 
whole  of  his  cargo ;  and  he  may  aell 
a  part  of  his  cargo  at  one  island,  and 
a  part  at  another.  Maxwell  v.  Roh- 
inson  and  Harishome,  333 

16.  To  justify  an  abandonment  in  the 
case  of  stranding,  the  goods  must 
be  deteriorated  to  half  their  ralue. 
Where  the  accident  of  stranding 
happens  at  the  mouth  of  a  river  or 
harbor,  so  that  the  insured  nught,  bj 
means  of  lighters,  or  other  vessels, 
send  the  go^s  to  the  port  of  desti- 
nation, he  is  bound  to  do  so,  and 
cannot  sell  them  at  auction,  and 
abandon  for  a  total  loss.  Ijudiaw  v. 
Columbian  Insurance  Company,     335 

17.  K.  purchased  a  British  ship  of  mer- 
chants in  Jamaica,  but  not  being 
able  to  pay  the  whole  purchase- 
money,  it  was  a^ed  that  the  ship 
should  continue  in  the  names  of  the 
original  owners  until  the  balance 
was  paid,  when  they  were  to  give  a 
regular  bill  of  sale.  K.  took  posses- 
sion and  acted  as  owner  of  the 
vessel.  In  an  action  on  a  nolicy  of 
insurance  on  the  vessel,  enected  in 
the  name  of  K.,  it  was  held  that  he 
had  an  insurable  interest,  Kenny  y. 
Clarkson  and  Van  Home,  385 

18.  The  owner,  notwithstanding  there 
may  be  a  bottomry  bond,  on  the  vessel, 
may  insure  his  interest  generally; 
but  the  holder  of  the  boUomry  bond 
must  insure  eo  nomine,  ib. 

19.  Where  a  vessel  was  valued  at  2,000 
dollars,  and  insured  for  that  sujs, 
and  there  was  a  prior  insurance  fbr 
3,000  dollars,  the  insured  was  allow- 
ed to  prove  that  the  vessel  was 
worth  enough  to  cover  both  policies. 

tft. 

20.  If  certain  articleis  be  enumerated  in 
a  policy  of  insurance,  and  a  moiety 
of  them  be  lost,  the  assured  mav 
abandon  as  for  a  total  loss,  though 
the  loss  be  not  equal  to  a  moiety  of 
the  whole  cargo.  Vandenhtuvel  v. 
OThe  United  Insurance  Company,   406 

21.  Where  a  vessel  and  cargo  w^ere 
captured,  and  the  proceedings  in  the 
Aamiralty  Court  were  agais^st  the 
whole  cargo,  and  part  condemned, 
and    the    residue    released,  and  to 

Srevent  an  appeal  and  avoid  further 
etention,  the  master  agreed  to  pay 
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a  specific  sum  as  a  ransom^  and  sold 
a  part  of  the  cargo,  being  more  than 
a  moiety  of  the  part  insured,  to 
defray  tne  expenses  and  pay  the 
ransom ;  it  was  held,  that  tne  sum 
paid  for  the  expenses  and  ransom 
was  not  general  average^  but  must 
be  borne  by  the  cargo  alone,  and 
that  the  insured  was  entitled  to 
recover  as  for  a  total  loss.  t6. 

22.  Where  a  printed  blank  policy  on 
cargo  was  used,  and  the  blank  filled 
up  for  an  insuranco  on  projiisy  and 
the  vaiuation  in  writing,  taken  in 
connection  with  the  printed  words. 

■  was  a  valuation  of  the  goods  ana 
not  of  the  profits,  it  was  held,  that 
parol  evidence  was  inadmissible  to 
explain  the  intention  of  the  parties, 
there  beins  no  ambiguity  m  the 
words  as  they  stood.  Mumford  y. 
HaUeU,  433 

23.  Every  policy  on  profits  must,  of 
necessity,  be  a  valued  policy.  ib, 

24.  Where  the  vessel  and  cargo  were 
captured,  and  the  owner  of  the  goods 
abandoned  them  to  the  insurer,  and 
also  abandoned  his  interest  to  the 
insurers  on  the  prq/Us,  it  was  held, 
that  he  was  entitled  to  recover  against 
the  latter  for  a  total  loss,  notwith- 
standing a  previous  abandonment  of 
the  goods  to  the  insurers  on  the 
cargo^  who  received  them  after  their 
release  by  the  captors,  and  sold  them 
to  a  profit.  tfr. 

25.  In  effecting .  a  policy  of  insurance, 
the  broker  stated  to  the  insi^red  that 
the  vessel  was  expected  to  sail  about 
the  1st  of  October.  On  the  morning 
of  the  day  on  which  the  policy  was 
subscribea,  a  vessel  had  arrived, 
bringing  information  that  the  vessel 
insured  had  sailed  about  the  3d  of 
October,  which  information  was  not 
communicated  to  the.insurer.  After 
two  verdicts  for  the  plaintiff,  the 
court  refused  to  grant  a  new  trial, 
on  the  ground  of  concealment,  saying, 
that  it  was  a  question  for  the  juiy  to 
determine  whether  the  information 
was  materia]  or  not.  Livingston  v. 
Delajidd,  522 

SIG.  If  a  written  order  for  insurance  be 
laid  before  the  underwriters  by  the 
broker,  who,  at  the  same  time,  com- 
municates to  them,  verbally,  what  is 
said  to  have  been  contained  in  the 
written  order,  the  broker  may  give 
evidence  of  bis  verbal  communica- 
tions, though  the  order  is  not  pro- 
duced, ifr. 

27.  If  property  captured  be  abandoned, 
and  the  insurer  accept  the  abandon- 
ment and  pay  the  amount  insured, 


and  the  agent  or  correLpondent  of 
the  insured,  without  knowing  of  the 
insurance,  purchase  the  property  of 
the  captors,  for  the  benefit  or  the 
owners,  and  afterwards  sell  it,  and 
invest  the  proceeds  in  goods,  which 
he  sends  to  the  insured,  the  insurers 
may  elect  to  consider  the  purchase, 
sale  and  investment,  as  done  bv 
their  agent,  and  the  goods  in  whicn 
the  proceeds  were  invested  as  their 
property,  and  may  maintain  trover 
for  It  against  the  insured.  Robinson 
and  Hartshome  v.  The  United  In-- 
surance  Company,  in  error,  592 

26.  The  owners  of  a  ship  and  cargo 
agreed  witl^  R.,  who  was  to  go  as 
supercargo  on  a  voyage  out  and 
home,  to  pay  him  a  gross  sum  for  his 
commissions,  out  of%the  proceeds  of 
the  return  cargo,  or  to  give  him  out 
of  it  to  the  amount,  at  his  election ; 
in  consideration  of  which,  R.  and  his 
partner  engaged  to  sell  the  return 
cargo,  free  of  commissions.  On  her 
homeward  voyage  from  Batavia  to 
^eW'York,  the  vessel  was  compelled, 
by  stress  of  weather,  to  put  into  St. 
KitVs,  where  the  cargo  was  sold 
from  necessity,  and  a  part  of  the 
proceeds  were  invested  in  other  ar- 
ticles, the  produce  of  the  island,  and 
brought  to  ^kw-York.  R.,  having 
effected  a  policy  of  insurance  on  his 
commissions,  as  stipulated  in  his  con- 
tract with  the  owners,  on  their  re- 
fusal to  pay  him,  abandoned  to  the 
insurers,  and  brought  his  action 
against  them  for  a  total  loss :  and  it 
was  held,  that  as  the  return  cargo 
did  not  arrive  at  ^eto-York,  R.  lost 
his  commissions,  and  was,  therefore, 
entitled  to  recover  the  amount  of  the 
insurers.  7Tu  Mw-York  Insurance 
Company  v.  ffiUiam  I,  Robinson,  in 
error,  615 

Slee  AMENniiENT,2.    Practice,  10.    Ev- 
idence, 10. 


INTEREST. 

1.  Interest  is  not  recoverable  for  arreai 

•  of  rent  payable  in  wheat.  Executors 
of  Van  Kenssdaer  y.  Mministrators 
oTPlatner,  276 

2.  Interest  may  be  allowed  rn  a  partial 
loss  on  a  i>oucy.  It  is  not  allowable 
on  unliquidated  damages,  or  uncer- 
tain demands.    Jhtonymous,         315 

3.  Where  damages  are  assessed  by  a 
jury  on  a  bond    penal,  to  the  ful  ' 
amount  of  the  penalty,  and  judgment 

493 
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has  not  been  delayed  by  tbe  defend- 
ant, no  interest  is  allowed.  Iki  all 
caseS)  in  whieh  the  cajuae  of  action 
is  such  as  to  carry  interest,  if  the 
proceedings  be  stayed  after  a  verdict, 
on  ap])lication  of  the  defendant,  in- 
terest is  allowable  for  the  time  the 
judgment  is  delayed.  The  People  y. 
Gatn«,  343 

4.  Tbe  jury  have  a  discretion  to  allow 
interest,  or  not,  on  the  amount  of  a 
partial  loss  on  a  policy  of  insurance. 
w^nonynum^j  312 


JOINT-OWNER. 

One  joint-owner  of  a  chattel  may  bring 
trover  or  trespass  for  his  share  or 
interest,  and  the  defendant  cannot, 
at  the  trial,  take  advanta^^e  of  the 
others  not  being  joined ;  out  must 
plead  it  in  abatemenL    Jrhedunight 


plead 

V  Dtpeyster^ 


JUDGMENT. 

I.  This  court  will  not  order  a  judgment 
to  be  signed  nunc  pro  tune,  in  order 
to  give  efiect  to  a  conviction  under 
the  act  creating  fiipfeitures,  &c  Sea- 
man  v.  Milier,  148 

*Z  E.  gave  a  bond  and  warrant  of 
attorney  to  W.,  who  entered  up 
judgment  thereon  against  £.  in  the 
Supreme  Court.  W.  assigned  the 
judgment  to  O.  to  secure  the  pav- 
ment  of  a  debt.  O.  assigned  it  to  K., 
who  again  assigned  it  to  N.  £. 
having  paid  the  whole,  or  nearly  the 
whole  of  the  judgment  to  W.,  he 
acknowledged  satisfaction.  The  day 
after  the  satisfaction  was  acknowl- 
edged, B^  finding  the  judgment 
against  £.  regularly  satisfied  on 
record,  lent  him  a  sum  of  money^ 
and  took  a  bond  and  warrant  or 
attorney,  on  which  he  entered  up 
judgment  affainst  £.  in  the  same 
court.  N.  auerwards  applied  to  the 
court  to  have  the  satisfaction  ac- 
knowledged by  W.  on  the  first  judg- 
ment vacated  on  the  ffround  of  ^aud : 
and  the  court  ordered  the  satisfaction 
to  be  vacated,  and  the  judgment 
restored :  N.  thereupon  took  out  a 
fieri  facias  on  that  judgment,  and 
levied  on  the  estate  of  £.  &  filed 
his  bill  in  chancery  for  relief,  and  to 
obtain  a  restitution  of  the  money 
levied  on  the  execution.  On  an 
appeal  from  the  interiocutorv  order 
of  the  chancellor,  it  was  held,  that 
4&i 


E,  baying  paid  to  W.  the  «moam 
of  the  first  judgment,  before  notice 
of  the  assignntent,  and  the  same 
having  been  satisfied  on  record,  at 
tl)e  time  the  second  judgment  was 
entered  up^  the  lattc^  was  entitled  to 
priority,  notwithstanding  the  vacatur 
of  the  satisfoction  entered  on  the 
first,  there  appearing  to  be  no  Knowl- 
edge or  privity  on  uue  part  if  B.  to 
any  fraud  in  obtaining  the  fsriiiifac- 
tion  of  the  first.  The  money  l^Wed 
on  the  judgment  in  favor  of  vV.  was 
ordered  to  be  paid  to  B^  Ire&ei  and 
Mers  V.  3%s  Bank  of  J^ouhYorkj  in 
erroTy  529 

3w  On  an  appeal  from  an  interlocutory 
order  of  the  Court  of  Chancery,  the 
Court  of  Errors  will  give  judgment 
on  the  mm(#,  if  brought  before  them. 

Set  Sbt-Ofp,  1. 


JUROR. 

It  is  a  good  cause  of  challenge  to  a  jur ^r 
that  he  has  previously  fiven  his 
opinion  on  the  question  m  contro- 
versy between  the  parties.  JBfafte  v. 
MUUpaugh,  316 


JUSTICE'S  COURT. 

1.  in  an  action  before  a  justice  of  the 
peace,  under  the  act  for  tiie  more 
speedy  recovery  of  debts  to  the  value 
of  2d  dollars^  every  demand  arising 
on  contract  may  be  set  o£  Jbf 'Cum- 
ber V.  Goodrich^  56 

2.  The  mere  inspection  by  the  justice? 
of  a  note  presented  to  him  by  the 
plaintift',  is  not  such  a  conunence- 
ment  of  the  trial  of  a  cause,  as  to 
preclude  tbe  party  from  demanding 
a  trial  by  jury.    (Mney  v.  Bacon^  142 

3.  If  a  defendant  neglect  to  appear,  he 
cannot,  afterwards,  in  error,  on  cerfi- 
orari^  take  advantage  of  a  variance 
between  the  declaration  and  process 
Want  of  averment  in  a  declaration 
will,  after  judgment,  be  intended  to 
have  been  supplied  by  proof.  Owens 
T.  MorehousCf  276 

4.  In  an  action  before  a  justice  of  the 
peace,  it  is  a  good  plea  in  bar  that 
the  defendant  nad  previously  com* 
menced  an  action  a)tainst  the  plain- 
tiff  before  another  liistice^  in  which 
the  plaintiff  ought,  out  neglected,  to 
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set  off  his  denftod.     Ihngkus  y. 


tk^f  SL  justice  oTsimle  an  objeetion  to 
a  juror,  and  tlie  party  goes  to  trial 
on  the  merits,  it  ts  no  waiver  of  the 
exception,  nor  does  it  preclude  him 
fit>m  takinr  adraotage  of  it  in  erfor. 
Blake  v.  jmUspaugh,  316 

0.  In  ail  suits  under  the  95  dofiav  act^ 
before  a  justice,  costs  are  fiTen  or 
course  where  a  debt  or  duMiges  are 
recovered*  i&. 

7.  A  constable  of  the  county  may  serve 
process  under  the  25  dollar  act  in 
any  part  of  the  county.  MUU  v. 
Kennedy^  503 

8.  Where  some  evidence  is  offered  be- 
fore a  justices  the  court  will  not 
reverse  nis  juugment  because  it  was 
too  light  or  insufficient  to  support 
his  judgment.    FuJur  v«  ChtmoUrj 

9.  Actions  for  penalties,  under  th«  act 
te  rtguittU  hdghwa^j  must  be  brought 
in  the  name  of  the  person  who  makes 
the  complaint^  axid  bo  prosecuted 
according  to  the  25  dollar  act,  and 
not  in  a  summary  way.  Sue  v. 
Sprague  and  ConsailiM,  510 

10.  If  an  attorney  of  the  oefendant  offer 
to  make  affidavit  of  the  absence  of  a 
material  witness^  and  request  the 
adjournment  of  a  cause  before  a 
justice,  such  affidavit  ought  to  be 
received,  unless  some  special  cause 
to  the  contrary  be  shown*  SeerM  v. 
Qrandy^  514 

11.  If  the  lustice,  before  whom  a  eause 
is  triea,  be  sworn  as  a  witness 
though  the  oath  be  administered  by 
another  justice,  it  is  error.    P^rryj* 

Teyman^  S20 
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LANDLORD  AND  TENANT. 

Where  A.  entered  on  the  land  of  B.,  with 
Ms  permission,  but  without  any  res- 
ervatiott  of  rent,  and  continued  in 
possession  18  years,  and  made  im- 
provements, it  was  held,  that  he  was 
a  tenant  urom  year  to  year,  and 
entitled  to  a  notice  to  quit,  JaehjOf^ 
ex  dem.  iiUmtgston,  v«  Bryan^       322 


LEASE. 
See  CovM AivT,  1, 2. 

LIBBL. 

In  a»  aetiott  for  a  libel,  csa  the  de 
fesdant  pye  in  evidence,  under  the 
general  issue,  the  general  character 
of  the  plaintiff,  in  mitigation  of  dam- 
ages? Qjden.  Foot  y.Trae^  46 
In  an  aetioi^  lor  a  libel,  the  defend- 
ant may  give  in  evidence  a  former 
publication  of  the  plaintiff,  to  which 
the  libel  was  an  answer,  in  order  to 
explain  the  subject  matter,  occasion 
ana  intent  of  the  defendant's  publi- 
cation, and  in  mitig;ation  of  damages. 
But  such  prior  wblication  by  the 
plaintiff,  though  tkUbel  on  the  defend- 
ant, does  not  amount  to  a  justifica- 
tion of  the  defendant's  libel,  nor  will 
k  be  received  in  evidence  as  such 
SktchkiH  V.  Lotkresjfy  286 

8to  Sv&vcK  JtrKT,  1» 


LIMITATIONS,.  STATUTE  OP 


KAYADEROSSERAS  PATENT. 


Baker*9  falls  are  the  third  falls  in  the 
Hudson  River^  mentioned  in  the  jEo- 
yaderosseras  patent.  The  commis- 
sioners, in  the  partition  of  that 
patent,  in  1770,  took  the  true  north' 
tDeet-mosi  head  of  the  Kdyaderosseraa^ 
and  it  is  rightly  laid  down  on  their 
map^.  The  term  northerhL  in  this 
patent,  means  due  north.  Brandt,  ex 
dewu  Watton.  v.  O.  and  D*  w- 
dmh  156 


When  the  statute  ef  limitations  once 
begins  to  run,  it  continues  to  run, 
notwithstanding  a  subsequent  disa- 


M. 
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MARKET-OVERT. 
Su  Sale,  5. 

MASTER  OF  A  SHIP. 

.)ne  vessel  run  foul  of  another  vessel 
lying  at  anchor,  and  did  her  damage. 
The  vessel  that  did  the  injury  was 
sailing  out  of  the  harbor,  witii  fipUot 
on  board,  and  the  mtuUr  was  on 
shore  at  the  time  of  the  accidenL  lo 
an  action  by  the  owner  of  the  dam- 
aged vessel  aj^ainst  the  master  of  the 
other  vessel.  It  was  held,  that  he  was 
not  liable.   &ieUj  Stagg  if  Co.  v.  Rich, 

,  A  master  of  a  ship  signed  bills  of 
lading  for  a  quantity  of  cochineal^ 
shipped  at  ^nD-OrUang,  to  be  de- 
livered to  C.  at  wVew'York,  one  of 
which  bills  ne  kept,  accompanied 
with  the  customary  proofs  of  neutral 
property,  without  which  he  refused 
to  take  the  goods.  There  were  thirty 
other  different  shippers  of  goods  on 
board  the  same  vessel.  During  the 
voyage,  the  vessel  was  captureo,  and 
the  captors  took  away  all  the  papers 
relative  to  the  ship  and  cargo,  which 
was  libelled  as  Spanish  propertv. 
The  master  put  in  a  claim  m  behalf 
of  the  owners  of  the  cargo,  and  in 
his  answer  to  the  interrogatories  in 
the  admiralty  court,  he  oenied  that 
he  had  signed  any  bill  of  lading  for 
the  cochineal,  but  said  it  belonged  to 
P.,  a  passenger  on  board,  who  had 
gone  to  JVeuhYork ;  yet  he  gave  a 
particular  account  or  all  the  owners 
and  consignees  of  the  other  goods, 
all  of  whicti  were  aequiUed  or  (Stain- 
ed only  for  further  proof.  The  cochi" 
neal  only  was  condemned.  In  an 
action  against  the  master  for  his 
negligence  and  misconduct,  in  not 
protecting  the  cochineal,  but  giving  a 
false  account  of  it,  it  was  held,  that 
he  was  not  answerable,  for  it  might 
be  that  he  had  forgotten  that  he  had 
signed  a  bill  of  lading,  and  his 
answers  did  not  justify  tne  condem- 
nation, nor  could  they  be  said  to  have 
occasioned  the  loss;  and  there  was 
no  evidence  of  fraud  or  intentional 
neglect.    Cheviot  v.  Brooks^         364 

See  Pilot. 


holder  endorsed  the  note  over, 
at  the  same  time  delivered  tbe  m 
gage  to  the  endorser,  but  made  do  as- 
signment of  it  in  writing,  it  was  Held, 
that  the  transfer  of  the  note  being  in 
writing,  the  mere  delivery  of  tbe 
mortgage  security  was  a  sufficient 
assignment.  The  debt  is  tbe  pnnd- 
pal,  the  security  is  the  incidenL  Tbe 
asngnment  of  the  debt  draws  afier  it 
tbe  mcident.    Green  v.  Harif  in  error. 


N. 


NEW-YORK  CITIZENS. 

Such  of  the  inhabitants  of  the  city  of 
Mto-York  as  are  not  members  of  the 
corporation,  nor  made  free  of  tbe  city, 
in  the  manner  prescribed  by  tne 
charter,  are  not  exempted  from  serr 
ing  on  juries  out  of  the  city.  That 
exempuon  extends  only  to  the  mayor 
aldermen,  commonalty  and  freemen 
or  persons  made  free  of  the  citr. 
Condyou  v.  Van  Brundt,  3l3 


NEUTRAL  PROPERTY. 

The  neutral  character  of  property,  how 
affected  by  a  contract  for  its  sale  and 
delivery  between  a  neutral  and  a 
belligerent.    Ludlow  v.  Bowne  &*  Ed- 


See  Ilf817EANCE,  1. 


NUISANCE. 

On  an  indictment  for  a  nuisance  in  keep- 
ing 50  barrels  of  gunpowder  in  a 
certain  hoiue,  near  the  dtoeUing-houtei 
of  divers  good  citizens  of  the  HaiCj  and 
near  a  certain  public  street,  &c.,  it  was 
held,  that  the  fact  so  charged  does 
not  amount  to  a  nuisance.  JlUter, 
if  it  had  been  alleged  to  have  been 
negligently  and  improvidently  kept. 
The  People  v.  C.  and  J.  Sands,       78 


o. 


MORTGAGE. 

^hore  a  mortgage  was  given  to  secure 
a  note  payante   to  order,  and  the 
496 


ORDER  OF  JUSTICES. 

A  previous  order  of  a  justice  is  not  neces- 
sary where  secunty  is  given  by  b<Mid 


INDEX 
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for  the  maintenance  of  a  bastard 
child,  or  helpless  pauper ;  but  only  in 
case  of  the  voluntanr  application  of 
the  pauper  himself  tor  reUef.  Falls 
and  SmUhf  Oversetrs^  ^c,  T.  ^^'^^ 


ORDER  OF  REMOVAL. 

See  Removal,  Oanta  or. 


P. 

PARTNERS,  OR   JOINTOWNERS. 

Ftee  Ii7SURA5CE,  3.    Joiitt-Owwea. 

PARTNERSHIP. 

Where  one  of  several  partness  dies,  and 
the  survivors  continue  to  trade  under 
the  copartnership  name,  and  an  ac- 
count IS  stated  atlerwards  by  a  debt- 
or, between  hira  and  the  copartner- 
ship, admitting  a  balance  due  by  him 
for  goods  soldin  the  life-time  of  the 
deceased  partner;  the  surviving 
partner  mav  recover  such  balance  on 
an  insimm  computassent^  without 
statins  the  death  of  the  other  partner 
and  the  survivorship.  The  statins 
of  the  account  is  in  the  nature  of 
a  new  promise  to  the;  survivors. 
Holmes  if  Brake  r.  IPCwnp.  34 

w  See  BANKavpT)  3l 

PARTITIGN. 

The  general  guardian  appointed  by  the 
surrogate  is  not  sufticient,  but  a 
guaroian  for  the  infants  must  be  ap- 
pointed by  the  court  under  the  act. 
in  the  matter  of  Stratton  and  Meri, 

509 

PILOT. 

kpQoi,  while  on  board  of  a  ship,  has  the 

exclusive  direction  and  control  of  her, 

and  is  conudored  as  ma8ter,prs  hoe 

vice.    8neajStagglfCo,r.Meh^^5 

Vol.  I.  63 


PLEADINGS. 

1.  A  person  ttied  and  convicted  on  as 
inoictment,  and  afterwards  discharg- 
ed, because  a  juror  was  improperly 
withdrawn,  was  again  tried  on  a 
second  indictment,  for  tlie  same 
offence,  and  pleaded  autrefois  acquit; 
and  it  was  held  that,  as  the  first  in- 
dictment was  erroneous,  the  plea  of 
former  acquital  was  no  bar  to  the 
second  indictment.  The  People  v. 
BarreU  and  Ward^  ^ 

9.  A  plea  of  discharge  under  the  insoU 
vent  act  need  not  set  forth,  specially, 
all  the  proceedings  previous  to  the 
certificate  of  discharge.  It  is  suffi- 
cient, if  the  discharge  itself  be  set 
forth  verhaiim.  Where  new  matter 
is  alleged  in  a  plea,  it  must  conclude 
with  a  vtrijlcaiion.  Service  v.  Heer- 
mance,  91 

3.  Inanactionfbracfecdtinthesaleofa 
newspaper  establishment.  It  was  held 
that  the  declaration  must  expressly 
allege  that  the  defendant  made  the 
afiirmation  falsely^  fraudulently  or 
knowingly :  the  want  of  these  words 
will  not  be  supplied  by  the  con- 
cluding part  or  the  count,  and  so 
hy  reason  of  the  said  c^Mrmation  ihe 
plainliff  was  falsely  and  fraudulently 
deceived,  &c.  Bayard  v.  Malcolm  and 
Malcolm,  458 

4.  The  want  of  an  allegation  of  fraud 
or  a  scienter  is  not  helped  by  a  ver- 
dict, ib. 
A  count  on  a  deceit  in  a  sale  cannot 


5. 


be  joined  with  a  money  count ;  being 


iort  and  assumpsit,  they  require  diN 
ferent  pleas.    JVHson  v.  Marsh,    503 

6.  ^ktere,  whether  nil  debet  to  an  action 
or  debt  on  a  judgment,  be  such  a 
general  issue  as  to  entitle  the  defend- 
ant to  give  special  matter  in  evidence, 

Sursuant  to  a  notice  for  that  purposes 
feyer  v.  McLean*  509 

7.  The  declaration  stated  that  the  de- 
fendant did  not  take  care  to  fill,  stop 
up,  or  cbver  a  certun  vault  or  liole, 
du^  by  him  in  the  street,  nor  to  place 
a  fence  to  prevent.  &c.,  whereby,  &c. 
The  defendant  pleaded  that  he  di  ^ 
place,  &c.  The  replication  was 
the  words  of  the  declaration,  a 
concluded  utith  a  vernation*  and  u 
was  held  to  be  bad,  and  tnat  the 
plaintiff  ought  to  have  taken  issue  on 
the  plelu    iindon  v.  Robinson,     516 

6.  If,  in  a  suit  on  a  bail-bond,  the  suit^ 
court,  and  place  of  the  defendant's 
appeafftiice,  are  substantialhf  set 
forth  in  the  |>laiiitiff'a  declaratio/i,  it 
is  suflicient.  SUivesu  tf  ffaUrs  v 
Clmey,  ^c  521 
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0  In  an  action  against  a  person  for  prac- 
tising pliysic  contrary  to  the  act,  it  is 
incunntM^nt  on  the  defendant  to  show 
himself  tvithin  some  of  the  provisoes ; 
the  plaintiff  need  not  negative  them 
in  his  declaration.    Shelwn  v.  Clarke 

513 

^e  Parthersbip,  1.  Repletiit,  1. 

P&ACTICX,  29. 


POSTMASTER. 

No  action  will  lie  against  the  executors 
or  administrators  of  a  postmaster  for 
hank  notes  stolen  by  one  of  the  clerks 
of  the  postmaster,  out  of  a  letter  de- 
livered at  the  post-office.  Quere, 
whether  the  action  could  have  oeen 
maintained  against  the  postmaster 
himself  had  he  been  Hving  ?  Frank' 
Kn  V.  Lato  and  SwartuwU^  Mminis- 
traioTM  o/Bautnan^  396 


PRACTICE. 

1 .  On  an  application  to  set  aside  a  writ 
of  inquiry,  and  subsequent  proceed- 
ings, m  an  action  of  slander,  on  the 
ground  that  the  defendant  had  ance 
iscovered  new  evidence,  amounting 
to  a  justification,  the  affidavit  ought 
to  state  the  names  of  the  witnesses, 
and  what  the  party  expects  to  prove 
by  them.    Biekarison  v.  Backus*  59 

3.  Where  no  attorney  is  employed  by  a 
defendant  in  error,  on  ctrUorariy  the 
notice  of  the  rule  to  join  in  error, 
must  be  served  on  the  defendant, 
personally.  Hardenbergh  y.  Thomp- 
«on,  ul 

3.  Where  one  of  two  defendants  is 
taken  on  a  cap.  ad  respond,  and  judg- 
ment is  entered  and  execution  issued 
against  both,  the  execution  will  not 
be  set  aside  tor  irrerularitv,  if  it  a{>- 
pear  that  only  the  defenaant  origi- 
nally arrested  is  taken  on  the  co.  so. 

heH,  63 

4.  When  the  argument  of  a  case  is 
about  to  be  opened,  the  opening 
counsel  must  tumish  the  opposite 
side  with  the  points  he  intends  to 
rely  on,  in  support  of  his  motion. 
Senmidir^  Unued  Jnsuranee  CompO' 
ny,  63 

5.  Where  an  aUemoHvt  mandamus  has 
been  duly  and  regularly  served,  the 
court  wiU  issue  a  peremptory  manda- 
mus, without  compelling  a  return  to 
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the  first  wnt.  7%e  Peoplty  ex  relaL 
Tremptr^  y.  Judges  ana  Sunereison 
ofUUitr,  61 

6.  In  trover^  the  court  will  not  order 
articles  which  have  been  tendered  tc 
the  plaintiff  and  refused,  to  be  etmck 
out  of  the  declaration,  ^toitceil  t. 
Wendover,  65 

7.  Motion  to  set  aside  the  report  or  rel^ 
erees  must  be  made  at  the  next  term 
after  they  have  made  their  report. 
Comstock  V.  Baihbone,  108 

8.  The  insolvency  of  the  defendant  is  a 
sufficient  excuse  for  not  proceedliig 
to  trial,  pursuant  to  a  notice,  and  the 
plaintiff  may  discontinue  without 
costs.    Hart  v.  Storey^  143 

9.  The  words  **  as  soon  thereaAer  mh 
counsel  can  be  heard,"  usually  in- 
serted in  notices  of  arguments,  are 
unnecessary.    Anonymous^  143 

10.  After  plea  pleaded,  (eave  waa  grant- 
ed to  pay  money  into  court,  with 
costs,  to  tne  time,  but  not  specifically 
as  the  premium  on  the  policy  of  in- 
surance on  which  the  action  was 
brought.  Dunlap  tf  Grant  v.  CWtm- 
hian  Insurance  Company^  149 

11.  Where*  a  bill  of  exceptions,  or  a 
special  verdict  is  taken,  and  a  ca&e 
is  also  made,  the  party  must  make 
his  election  to  proceed  on  one  or 
the  other,  and  will  not  be  allowed  to 
argue  both.    Sleght  v.  Bhineland^ 

13.  On  an  appeal  from  the  opinion  of  a 
judge  refusing  a  certificate  to  stay 
proceedings  in  a  cause  after  verdict, 
the  party  appealing  may  deliver  to 
the  court  the  points  and  authorities 
on  which  he  relies,  together  with 
the  case.    Anonymous^  375 

13.  Where  a  certificate  to  stay  pro- 
ceedings in  a  cause  is  obtained,  it 
amounts  to  an  enlargement  of  the 
four  day  rule  nm,  and  a  motion  in 
arrest  of  judgment  may  be  made  at 
any  time  or  term  subsequent,  and  be- 
fore the  judgment  is  entered  up  and 
perfectea.    Bayard  v.  MaUolm^    310 

14.  On  a  motion  to  set  aside  an  in«]uest 
taken  on  a  default,  on  an  affidavit  of 
merits,  counter-affidavits  are  not  re- 
ceived.   Anonymous^  313 

15  Either  party  may  give  notice  of 
brinffinff  on  the  argument  of  a  casei 
and  if  the  cases  are  not  ready  to  Im 
delivered  by  the  party  whose  right 
it  is  to  make  them  up,  when  the 
cause  is  moved  by  the  opposite  parn, 
he  may  have  judgment  by  default 
Malcolm  ads.  Bayara^  316 

16.  In  an  action  of  dower,  unde  nHU 
habetj  the  tenant  must  appear  and 
plead  on  the  qucarto  die  post  ox  the  term 
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in  which  the  summons  is  returnable, 
otherwise  his  default  may  be  entered. 
Plea  of  non-summons  must  be  veri- 
fied by  affidavit,  and  be  put  in  on  the 
qiMrto  die  post    St.  Croix  v.  SandSy 

17.  A  party  is  not  bound  to  produce  a 
paper  unless  the  opposite  party  has 
given  him  notice  to  that  purpose. 
Waring  v.  Warren,  340 

Ld.  A  defendant  is  not  entitled  to  judg- 
ment as  in  case  of  nonsuit,  for  not 
proceeding  to  trial,  in  the  city  ofJ^tw- 
lorky  if  it  appear  that  the  cause  could 
not  have  been  tried  in  its  order  on 
the  calendar,  had  it  been  noticed  for 
trial.     Currie  v.  Moortj  492 

19.  After  an  assignment  of  errors,  it  is 
too  late  to  move  for  an  amendment 
to  a  certiorari.  Rue  v.  Sprague  fr 
Consautis,  493 

SO.  Bail  in  error  may  be  put  in  before  a 
judge  at  his  chambers,  and  it  will  be 
considered  as  taking  efifect  from  the 
judgment.     Richarcuson    v.    Backus. 

493 

21.  It  is  sufficient  if  the  penalty  be  to 
the  amount  of  the  juagment.  The 
bail  cannot  gainsay  their  recogni- 
zance, ib. 

22.  Notice  of  bail  need  not  state  before 
whom  it  is  taken.  ib. 

23.  A  writ  of  error  may  be  brought  be-, 
fore  judgment  is  entered  up.  ib. 

24.  If  one  count  in  a  declaration  for 
slander  be  bad,  and  the  other  counts 
be  good,  and  a  general  verdict  be 
found  for  the  plaintiff,  and  the  judge, 
before  whom  the  cause  was  tried, 
certifies  that  the  evidence  did  not 
particularly  apply  to  the  bad  count, 
judgment  may  ue  entered  up  on  the 
ffood  counts,  on  payment  of  costs. 
Stafford  v.  Greene^  505 

25.  If  the  defendant,  after  verdict,  ten* 
der  the  amount  recovered,  with  costs, 
up  to  the  time,  the  court  will  order 
further  proceedings  to  be  stayed. 
Hatfield  v.  Bn^wn^  506 

26.  An  agreement  to  put  off  the  trial  of 
a  cause,  made  between  the  counsel 
of  the  parties,  must  be  in  writine, 
otherwise,  the  court  will  grant  a  rule 
for  judgment,  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial.  Gm- 
toold  V.  uawrence^  507 

27.  The  rule  for  an  attachment  against 
a  sheriff,  twenty  days  after  service 
of  the  former  rule,  applies  only  to 
cases  of  writs,  and  not  to  the  bnng- 
ing  in  of  the  body  of  the  defendant. 
Franklin  v.  Lamb,  508 

28.  Service  of  a  notice  of  a  rule  for  the 
assignment  of  errors,  must  either  be 
personally,  or  good  reason  be  shown 


why  it  is  not,  and  that  it  has  been 

left  at  the  last  usual  place  of  abode 

•    of  the  party,  if  he  has  removed  from 

the  county.     Graves  v.  Miller^       509 

29.  If  the* plaintiff  consent  to  go  to  trial 
on  a  bad  plea,  he  cannot  uYerwards 
set  aside  the  verdict,  because  the 
judge  admitted  evidence  und$;r  it, 
not  authorized  by  the  plea.  Meyer 
y.M'Lean.    •  500 

30.  In  a  suit  brought  by  A.  against  B., 
on  an. implied  warranty  as  to  the 
title  of  a  norse  sold  to  nim  by  B.,  it 
appeared  that  A.  gave  notice  to  B. 
of  a  suit  brought  against  him  by  tho 
real  owner  of  the  norse,  and  B.  at- 
tended at  one  court,  but  A.  did  not 
give  another  notice  of  the  time  of 
trial ;  the  first  notice  was  held  suffi- 
cient to  entitle  A.  to  give  in  evidence 
the  record  of  recovery  against  him 
by  the  owner  of  the  horse.  BkisdaU 
V.  Bahcock,  .  517 


PRIZE  AND  PRIZE  COURTS. 

1.  Belligerents  cannot  establish  prize 
courts  in  a  neutral  country;  nor  can 
they  make  any  sale  of  their  prizes 
there,  unless  authorized  by  treaty. 
Wheelwright  v.  Depeyster,  4/1 

2.  The  property  in  goods  captured  can- 
not be  transferred^  so  as  to  divesi 
the  right  of  the  original  owner,  un- 
less after  a  sentence  of  condemna- 
tion by  a  court  of  competent  jurisdic- 
tion, ih, 

3.  The  court  of  the  sovereign  of  the 
captor  is  the  competent  tribunal  to 
decide  on  the  validity  of  captures. 

ib, 

4.  Prize  courts  proceed  in  rem^  and  can- 
not adjudicate  on  a  prize  lyin^  in  a 
foreign  port,  or  out  of  the  jurisdic- 
tion of  the  captor,  or  his  ally.  ib, 

5.  Courts  of  common  law.  though  they 
cannot  inquire  into  the  airect  question 
ofprizcj  may,  in  a  question  ol  proper- 
ty, decide,  whether  the  condemna- 
tion or  sale  has  been  made  by  a  court 
of  competent  authority.  ib. 


R. 


BECAPTURE. 


See  Saltaob. 
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R£FKR££;S  AND  REFBRENCE.     ' 

1.  Where  referees  in  a  cauBo  are  chosen 
by  consent  of  parties,  and  ^Yithout  a 
rule  of  court^the  court  will  not  listMi 
to  any  apphcation  to  set  aside  the 
report.  Miller  and  UnderhtU  v. 
Vaugkany  815 

9.  If  parties  voluntarily  submit  their 
cause  to  referees^  tAe  court  will  not 
interfere  to  set  aside  the  report,  even 
on  an  affidavit  of  merits.  Sievensan 
V.  Beecker,  Survivor^  ifc.  492 

See  Practice,  7. 


REMOVAL,  ORDER  OP. 

Two  justices  of  the  peace  may  order 
the  removal  of  a  pauper,  on  informa- 
tion obtained  from  any  source.  If 
the  order  states  that  the  pauper  is 
likely  to  become  chargeable ;  that 
the  justices  cannot  discover  the  place 
of  legal  settlement,  and  that  auch 

Sauper  came  last  from  the  town  of 
' — ,  this  is  sufficient,  without  a  more 
formal  or  precise  adjudication  of 
facts.  Overaetn  of  iSkawangunk  v. 
Overseers  ofMawMoUntt^  54 

If  the  order  of  removal  of  a  pauper 
contains  no  evidence  of  or  adjudica- 
tion, that  the  pauper  nad  a  settle- 
ment in,  or  last  came  from  the  town 
to  which  he  is  ordered  to  be  removed, 
it  will  be  quashed.  The  sessions 
may  allow  costs  on  appeals  to  them 
on  such  orders.  Overseers  of  J^eW" 
burgh  V.  Overseers  ofPlaUMUj     330 


REPLEVIN. 


S. 


SALE  OF  CHATTELS. 

I.  In  an  action  of  assumpsit  on  the  sal« 
of  goods,  for  not  delivering  goo«ls 
of  a  certain  description,  but  of  a 
different  sort  and  quality,  either  an 
express  warranty  or  fraud  must  be 
alleged,  and  the  plaintiff  must  prove 
the  allegations  as  laid  in  the  declara- 
tion. Snell,  Slagg  ^  Co.  v.  /.  Mioses 
}rSons,  97 

n  assumpsit  for  a  fraud  in  the  sale 
of  goods,  the  declaration  should  con- 
tain either  an  express  warranty,  or 
an  averment  that  the  vendor  knew 
of  the  bad  quality  of  the  articles,  at 
the  time  of  sale;  and  the  proofs 
must  correspond  with  the  allega- 
tions in  the  declaration.  Perry  v. 
Aaronj  129 

8.  In  every  sale  of  a  personal  chattel, 
there  is  an  implied  warranty  aa  to  the 
title  of  the  vendor.  Jiliter,  as  to  the 
quality  or  soundness  of  the  thing 
sold.    Defreeze  v.  Trumper^  274 

4.  Where  the  parties  in  the  sale  of  a 
ship  reduced  their  contract  to  writ- 
ing by  A  hUl  of  sale,  it  was  held,  that 
no  action  would  lie  on  a  parol  war- 
ranty made  at  the  time  of  the  sale, 
and  where  no  fraud  was  aUeged. 
Mumford  v.  M*Pkerson,  414 

5.  The  English  law  as  to  sales  in  mar- 
ket-overt is  not  applicable  here. 
Wheelwright  v.  Dtpeyster.  471 

6.  Where  the  contract  of  sale  is  reduced 
to  writing,  you  cannot  maintain  an 
jaction  on  an  implied  warrantv,  but 
only  for  a  deceit.    Wilson  v.  Marshy 


See  Vknbor  aztd  Vsicdee,  8, 4. 
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Plsad* 


1.  In  replevin,  the  avowant  must  set 
forth  his  title^  and  allege  the  estate 
of  which  he  is  seised,  or  the  avot^ 
is  bad.    Harrison  v.  Arlntosh^      3^ 

9L  Property,  in  a  stranger,  is  a  ^od 
plea  in  bar  or  abatement,  and  entitles 
the  party  to  a  return  without  an 
anawry;  and  a  replication  to  such  a 

Slea,  that  the  defendant  entered  the 
ouse  in  the  nigkt  time,  is  bad.       ih. 
S.  If  the    rephcation    states  that  the 

foods  were  delivered  to  the  plaintiff 
y  B.  for  safe  keeping,  and  that  the 
plaintiff  has    a  special  property  in 
them,   or    authority    to    make    the 
deposit,  such  replication  is  bad.      %b, 
500 


SALVAGE. 

No  salvage  is  due  for  a  rescue  or  recap* 
ture  by  a  neutral,  from  a  friendly 
power.    Peck  v.  Trustees  o/BandaU, 

165 

SEA-LETTER. 

See  Insurance,  6. 

SETTLEMENT. 

L  The  (]|ue8tion  of  settlement  cannot 
be  tried  in  an  action,  brought  on  a 
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bond  given  to  indemnify  a  town  for 
the  support  of  a  bastard  child ;  and 
the  party  is  stopped  by  his  bond 
from  allegini;  that  the  place  of  set- 
tlement was  m  another  town.  FaUs 
awi  Smithy  Ovtrsters^  %*«.,  v.  BeOMap, 

The  surety  of  such  indemnity  bond 
ffiven  to  save  harmless  the  town, 
from  time  to  iime  thereafter^  is  holden, 
after  the  child  has  arrived  at  the  age 
of  21  years,  and  as  long  as  it  shall 
continue  chargeable.  ib. 

See  Removal,  Order  of,  1,  3. 


SET-OFF. 

1.  Where  a  judsment  of  reversal  had 
been  obtamed  in  this  court  of  a 
judgment  in  the  Court  of  Common 
Pleas,  and  a  restitution  awarded, 
and  afterwards  a  second  judgment 
was  obtained  in  favorof  the  plaintifT, 
in  a  new  action  between  the  same 
parties,  for  the  same  cause,  in  the 
Court  of  Common  Pleas,  this  court 
would  not  allow  the  judffment  of 
reversal  in  this  court,  to  oe  «e*-o/f 
against  the  second  judgment  in  the 
Common  Pleas ;  considering  the  lat- 
ter court  as  having  power  to  make 
it.    Brewerton  v«  Hams  and  Harris* 

144 

2.  In  an  action  by  an  endorsee  of  a 
promissory  note  against  the  maker, 
the  latter  will  not  be  allowed  to 
prove  a  set-off  against  the  original 
payee,  unless  he  previously  show 
that  the  note  was  transferred  after 
it  became  due,  or  for  the  purpose  of 
defrauding  the  maker  of  his  set-off. 
Hendricks  v.  Judahy  3l9 

See  Justice's  Court,  1. 


SHERIFF. 

In  an  action  for  an  eseape  and  false 
return  on  mesne  process  agfunsc  a 
sheriflT,  the  plaintiff  can  recover  no 
more  damages  than  he  mijB^ht  have 
done  in  the  original  action;  nor 
ought  he  to  recover  more  than  he 
has  actually  lost  by  the  escape.  Pot- 
ier  Y.  Lansing,  215 


SPECUL  VERDICT. 

iSSee  AxxiTDicEirT,  1.    Venire  de  Novo. 
1.    Practice,  11. 


STA3IPS. 

The  courts  of  this   state  do  not   take 
notice  of  the  laws  of  a  foreign  coun 
try  in  regard  to  stamps  or  matters 
or  revenue.    Randall  v.  Rensselaer^ 

95 

STRUCK  JURY. 

1.  Where  a  public  officer  sues  for  a 
libel  in  relation  to  a  trust  held  ex 
ojkioj  a  struck  iury  may  be  allowed. 
Juivingston  v.  Cheetkamy  61 

2.  A  struck  jury  was  refused,  on  an 
affidavit  that  a  suit  was  on  a  policy 
of  insurance,  and  involved  questions 
of  intricacy  and  importance,  ^non- 
ymouSf  314 

SUPERVISOH. 

iSSm   Cokmissioherb  op   Excise,  1,  2. 
Tavern  Licenses. 


SURETY. 

See  Apminibtration  Bond,  1. 

SURVEY  OF  LANDS. 

A  mistake  of  a  deputy^surveyor,  under 
the  surveyor-general,  not  appointed 
by  the  parties^  in  running  the  boun- 
dary lines  of  certain  Tots  in  the 
township  of  JlureliuSy  was  allowed 
to  be  rectified  so  as  to  give  to  each 
party  the  quantity  corresponding 
with  their  respective  patents,  and 
the  map  of  the  townsfiip  on  file  in 
the  office  of  the  secretary  of  state. 
Jdekson,  ex  dem.  Crossett  and  others* 
V.  Hunter,  495 


SLAVE. 
Su  Witness,  4. 


T. 


TAVERN  UCENSES. 

If  three,  or  a  majority  of  the  eommis- 
sioners   of  excise   presoat,  sign  a 
501 
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license  to  kuep  a  tavern,  &c.,  it  is 
sufficient,  though  the  supervisor  re- 
fuse to  sign  it ;  for  it  is  not  indispen- 
sable that  he  should  si^n  the  license. 
Orvis  V.  Thompson^  qui  torn,  ^c.    500 


TENDER. 


See  Trover,  1.    Practics,  25. 


lilESPASS,  AND  TRESPASS  QUARE 
CLAUSUM  FREGIT. 

1*  A  purchaser  of  real  estate  under  a 
Jicrijacias^  may  enter  and  take  pos- 
so^siou  of  the  premises  in  a  peacea- 
ble manner,  though  some  goods  of 
the  former  proprietor  be  left  on  the 
premises,  and  though  they  may  be 
occasionally  occupied  by  his  servants. 
M*DougaU  V.  SiUher  and  another^   42 

2.  In  an  action-  of  trespass  against  a 
collector  of  the  customs  for  seizinff 
and  detaining  the  plaintiiTs  vessel, 
for  a  pretended  breach  of  the  laws 
of  the  United  States^  relative  to  the 
registering  of  ships,  the  vessel  hav- 
ing been  restored,  it  was  held^  that 
the  difference  between  the  price  at 
which  the  vessel  would  have  sold, 
at  the  time  of  seizure,  and  the  price 
she  actuall  V  sold  for  at  public  auction, 
immediatel^r  after  her  restoration, 
together  with  the  actual  expenses 
incurred,  with  interest  on  the  amount, 
constituted  a  just  and  proper  measure 
of  damage  as  assessed  by  a  jury. 
Woodham  v.  GeUton^  134 

3b  In  trespass  qxuire  da^imm  fixity 
the  defendant  pleaded  in  justifica- 
tion, a  right  of  way  over  the  land  of 
the  plaiutif!^  and  a  verdict  was  found 
for  the  plamtiff  for  six  cents  dam- 
ages ;  and  it  was  held,  that  the  plain- 
tin  was  entitled  to  full  costs  under 
the  statute.  The  certificate  of  the 
judge  need  not  be  given  at  (he  trial : 
It  is  sufficient  if  it  be  given  after- 
wards, and  even  after  the  clerk  has 
taxed  the  costs.  Heaton  v.  Ferris  Sf 
Ferris,  146 

4.  If  separate  suits  be  brought  against 
several  defendants  for  a  joint  tres- 
pass, the  plaintifif  may  recover  sep- 
arately against  each,  but  he  can  have 
but  one  satisfaction;  and  be  may 
elect  de  melionbus  damnis,  and  issue 
bis  execution  against  one  of  the  de- 
fendants; and  the  others  must  pay 
502 


the  costs  of  the  suits  against  them 
respectively.  lAvittgst&n  v.  Bishop 
ana  oiherSy  2MI 

A  lessor  cannot  maintain  trespass 
quare  dausum /regit  against  a  straxi« 
ger,  for  cuttinff  down  and  canyinl 
away  trees,  while  there  is  a  tenan 
in  possession.  The  action  can  only 
be  brought  by  the  tenant  in  actual 
possession.    Campbell  v.  JhnoU^  511 


TROVER. 

Machines  and  tools  of  a  man^s  trade 
are  not  allowed  to  be  brought  into 
court  in  an  action  of  trover.  Shot- 
weU  V.  Wendover,  65 

One  joint  owner  of  a  chattel  may 
bring  trover  or  trespass  for  his  share 
or  interest,  and  the  defendant  cannot 
at  the  trial  take  advantage  of  the 
othcr*s  not  being  joined,  but  should 
plead  it  in  abatement,    ffheelwrigki 


V.  Depeyster^ 


m 


See  Trover,  6.  Iasurance,  27. 

u. 

USURY. 
St€  Evidence,  11. 

V. 


VENDOR  AND  VENDEE. 

.  A  vendee  of  real  estate  under  a 
fieri  facias^  may  enter  and  take  pos- 
session of  the  premises  peaceably. 
M'DougaU  V.  Sitcher,  42 

.  A  purcliaser  of  lands  of  a  vendee, 
who  purchased  under  a  fieri  facias^ 
may  maintain  ejectment  against  the 
tenant  in  po»seseion.    JVb<e,  45 

,  Some  coffee  belonging  to  American 
citizens  had  been  captured  bj  a 
French  privateer,  and  carried  into 
St,  Jago  de  CubOf  and  there    sold 
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proyinonaDy,  by  the  order  of  a 
Trench  agency  established  there, 
and  afterwaras  condemned  by  a 
court  of  admiralty  at  St»  Domingo, 
upon  a  proees  verbal,  and  proceed- 
ings at  St,  Jago :  the  ffoods  having 
been  purchased,  ftona/^,  by  Amen- 
can  citizens,  of  JspanxA  merchants  at 
St.  Jago,  and  brought  to  A*etr- For/b, 
the  onginal  owner  brought  an  ac- 
tion of  trover  to  recover  them,  and  it 
was  held  that  such  a  sale  did  not 
divest  him  of  his  property,  but  that 
he  might  recover  it  of  tne  vendee. 
Wkeeltoright  v.  Depeyster,  471 

A  bona  fide  purchase  of  goods,  with- 
out notice  or  reference  to  the  title  of 
the  vendor,  does  not,  of  itself,  five 
an  indefeasible  title  to  the  vendee. 

ih. 


VENIRE  DE  NOVO. 


IVhere  a  fact  is  not  controverted  at  the 
trial  of  a  cause,  nor  litigated  before 
the  jury^  and  the  counsel  omitted  to 
have  it  inserted  in  the  special  verdict 
at  the  time,  supposing  it  might  be 
added  afterwards,  the  court  will  or- 
der a  ventre  de  novo^  to  ascertain  such 
fact,  unless  the  opposite  party  will 
consent  to  amend  the  special  verdict 
by  inserting  it.    /.  tf.  S.  JFaUon  ▼. 


W. 


WITNESS. 

1.  In  an  action  brought  bv  the  father 
for  the  seduction  of  his  daughter,  the 
daughter  cannot  be  a  witness  to 
prove  a  previous  promise  of  marriacey 
ui  affgravation  of  the  damages ;  tot 
she  nas  her  own  right  of  action  for 
the  breach  of  that  promise.  Foster 
V.  Scoffield,  297 

2.  That  a  person  is  liable  to  be  rated 
for  the  support  of  the.poor  of  a  town,  , 
does  not  render  him  an  incompetent  . 
witness  in  a  cause  in  which  the  towit.~^|| 
are  interested  as  to  the  maintenance^ 
of  a  pauper.    Falls  and  Smith  y.  Bel^ 
knap,  486^ 
The  judg-e,  before  whom  the  •  proof  j 
of  a  deea  is  taken,  is  a  competent^ 
witness  to  prove  tnat  it  was  done^ 
out  of  the  state ;  but  he  is  not  bound  ^ 
to  answer  questions  that  niav  im-  < 
peach  his  conduct  as  a  public  officer. 
Jackson,  ex  dem.    FTyekoffj  v.  Hum- 
phrevSf                                          498 
A  slave,  after  he  has  obtained  his 
freedom,  is  a  competent  witness  to 
prove  a  fact  which  happened  while 
ne  was  a  slave.    Qumxe  v.  Dessies, 

A  tenant,  in  an  action  of  ejectment, 
may  be  a  witness  when  called  to 

?rove  a  fact  aeainst   his  interest. 
Wfi^y.  Vredsnburgh,  159 


a 


END   OF   THE   FIRST  TOLX7ME. 
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